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Dear  Mr.  Attorney: 


We  have  the  honour  to  submit  herewith  Part  II  of  our  Report  on  the  Enforcement  of 
Judgment  Debts  and  Related  Matters. 
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CHAPTER  1 


INTRODUCTION 


Part  I  of  our  Report1  has  established  that  the  present  law  respecting  the 
enforcement  of  judgment  debts  is  much  in  need  of  reorganization,  rational- 
ization and  reform.  The  law  and  practice  relating  to  the  seizure  and  sale  of 
personal  property,  the  garnishment  of  income  and  debts,  equitable  execution 
and  charging  orders  provide  striking  illustrations  of  the  generally  haphazard 
and  unsatisfactory  development  of  debtor-creditor  law.  Judgment  debtors  and 
creditors,  sheriffs  and  small  claims  court  bailiffs,  persons  claiming  an  interest 
in  the  debtor's  property,  and  solicitors  and  others  active  in  the  field,  all  bear 
witness  to  this  proposition.2  In  the  English  Report  of  the  Committee  on  the 
Enforcement  of  Judgment  Debts?  the  following  conclusion  was  expressed:4 

In  our  view  the  existing  law  and  practice,  which  is  full  of  anomalies, 
perplexities  and  technicalities  with  divergences  and  differences  between 
procedures  of  the  High  Court,  the  county  courts  and  the  magistrates'  courts, 
require  to  be  radically  changed.  We  think  it  essential  that  the  operation  of  this 
mode  of  enforcement,  which  annually  affects  many  thousands,  perhaps  hundreds 
of  thousands,  of  citizens,  should  be  uniform,  simple  and  fair.  Whilst  seeking  to 
achieve  these  objectives  we  have  endeavoured  to  retain  all  the  effective  features  of 
the  present  system. 

In  a  similar  vein,  a  recent  New  Brunswick  Report5  has  stressed  such 
"fundamental  problems"  in  the  law  as  gaps  in  exigibility,  complexity  of  the 
system,  deficiencies  in  enforcement,  inadequacy  of  exemptions,  and  harass- 
ment of  debtors.6 

In  Part  I  of  our  Report  on  the  Enforcement  of  Judgment  Debts  and 
Related  Matters,  the  Commission  dealt  with  Part  III  of  the  proposed  new 
bankruptcy  legislation  (the  orderly  payment  of  debts  scheme  for  "consumer 


1  As  we  indicated  in  Part  I,  our  Report  on  the  Enforcement  of  Judgment  Debts  and  Related 
Matters  is  to  be  published  in  several  Parts,  dealing,  inter  alia,  with  the  new  enforcement 
office,  enforcement  against  personalty  and  realty,  garnishment  of  wages  and  other  debts, 
creditors'  relief  and  voidable  transactions.  The  several  Parts  of  our  Report  will  be  published 
in  stages. 

2  See  Dunlop,  "Execution  against  Personal  Property  in  England  and  British  Columbia" 
(1972),7U.B.C.L.Rev.  171,  esp.  at  218-19. 

Report  of  the  Committee  on  the  Enforcement  of  Judgment  Debts  (February  1969,  Cmnd. 
3909).  Hereinafter  referred  to  as  the  "Payne  Report". 

4  Ibid.,  &t  169,  para.  639. 

New  Brunswick  Department  of  Justice,  Law  Reform  Division,  Third  Report  of  the 
Consumer  Protection  Project,  Vol.  II,  Legal  Remedies  of  the  Unsecured  Creditor  After 
Judgment  (1976).  Hereinafter  referred  to  as  the  "New  Brunswick  Report". 

6  Ibid.,  at  214  et  seq. 
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debtors"),7  the  creation  of  a  new  enforcement  office  to  have  carriage  of 
virtually  all  enforcement  activities  in  the  Province  and  information 
concerning  the  debtor's  property.  Recommendations  were  made,  for  example, 
to  bring  about  a  coordinated  and  integrated  administrative  structure, 
supervised  at  the  county  level  by  the  sheriff,  within  which  almost  ail 
enforcement  would  take  place. 

Part  II  of  the  Commission's  Report  on  the  Enforcement  of  Judgment 
Debts  and  Related  Matters  deals  with  the  details  of  enforcement,  and  this 
specificity  is  to  be  continued  in  the  remaining  Parts  of  our  Report.  Part  II 
describes  and  analyzes  the  deficiencies  of  the  existing  law  and  practice  with 
respect  to  the  seizure  and  sale  of  personal  property,  garnishment  of  income 
and  debts,  equitable  execution,  charging  orders,  and  the  resolution  of  disputes 
in  enforcement  proceedings.  In  Part  III  of  our  Report,  we  shall  consider 
enforcement  against  interests  in  land. 

A  frequent  complaint  of  sheriffs  and  solicitors  is  that  the  statutes  and 
rules  respecting  the  enforcement  of  judgment  debts  are  neither  uniform  nor 
comprehensive  in  scope.  For  example,  the  seizure  of  personalty  and  the 
garnishment  of  income  and  debts  differ  in  the  Supreme  Court  and  county  and 
district  courts,  on  the  one  hand,  and  in  the  small  claims  courts,  on  the  other.  In 
the  small  claims  courts,  the  court  is  not  initially  involved  in  garnishment; 
however,  in  the  higher  courts,  an  application  to  the  court  is  required  at  the 
outset.  In  part,  this  situation  is  the  outgrowth  of  piecemeal  change,  with  the 
Legislature  responding  in  a  somewhat  desultory  fashion  to  the  very  narrow 
concerns  prevailing  at  any  given  time.  Moreover,  in  many  instances  the  case 
law  has  done  little  to  fill  in  even  obvious  gaps  in  response  to  contemporary 
economic  and  social  conditions.8  The  implications  of  these  observations  are  at 
least  twofold.  In  the  first  place,  the  lacunae  in  the  law  require  the  sheriff  to 
supplement  the  existing  law  with  practices  expressly  sanctioned  neither  in  the 
statutes  nor  in  the  regulations.  This  development  may  serve  to  discourage 
vigorous  enforcement  measures  from  being  taken.  Put  in  another  way,  this 
practical  requirement  may  well  breed  excessive  caution  on  the  part  of 
enforcement  officials,  a  circumspection  resulting  from  a  desire  to  avoid  the 
unwitting  commission  of  an  illegality  or  irregularity. 

A  second  implication,  derived  from  the  first,  is  that  gaps  in  the  law,  filled 
by  informal  or  even  formalized  practices,  not  infrequently  will  promote 
divergent  enforcement  methods  by  different  offices  throughout  the  Province. 
This  problem  is  prevalent  and  acknowledged  today.  Clearly,  serious  steps 
must  be  taken  to  ameliorate  the  problem.  The  Commission  is  of  the  view  that 
an  attempt  must  be  made  to  provide  those  involved  in  the  judgment  debt 
enforcement  system  with  a  reasonably  uniform,  unambiguous  and  compre- 
hensive set  of  statutory  and  regulatory  provisions,  designed  in  part  to  codify 
existing  case  law  and  practice  where  desirable,  and  in  part  to  clarify,  amend  or 
repeal  existing  provisions  or  practices  where  appropriate. 

The  Commission  acknowledges  the  historical  tension  between  "codifiers" 
and  those  who  seek  flexibility  through  silence  and  simplicity.  We  do  not  wish 

7  Bill  C-12  (First  Session,  Thirty-second  Parliament,  29  Eliz.  II,  1980). 


s 


See  Dunlop,  supra,  note  2,  at  218:  ".  .  .  the  present  law  is  the  result  of  the  accidents  of 
English  legal  history,  slightly  modified  by  a  timidly  drafted  Execution  Act,  which  has  been 
interpreted  conservatively  by  the  courts." 


to  enter  this  particular  fray,  believing  as  we  do  that  it  is,  to  a  considerable 
extent,  an  unnecessary  and  undesirable  conflict  of  opinion.  On  the  one  hand, 
without  reasonable  codification  and  comprehensiveness,  one  is  often  left  with 
confusion,  ambiguity,  frustration,  and  divergent  practices.  Needless  time  and 
energy  must  be  expended  in  an  attempt  to  establish  some  sort  of  order  out  of 
disorder.  On  the  other  hand,  without  sufficient  flexibility  in  the  enforcement 
system,  a  meaningful  response  to  changing  socio-economic  conditions  is  often 
impossible,  with  rigidity  and  stagnation  an  ever-present  reality  or  potentiality. 
Given  the  need  to  develop  easily  accessible  and  comprehensible  legal  norms 
and  rules,  for  both  lawyers  and  laymen  alike,  we  opt  generally  for  a  middle 
road,  with  obvious  leanings  toward  codification  and  comprehensiveness  where 
feasible  and  desirable. 

Before  turning  to  a  consideration  of  specific  enforcement  measures  that 
may  be  taken  against  a  debtor,  it  will  be  recalled  that  in  Part  I,  Chapter  1,  of 
our  Report,  the  Commission  endorsed  the  general  principle  that  there  ought  to 
be  statutory  and  regulatory  uniformity  with  respect  to  all  aspects  of  judgment 
debt  enforcement  from  all  courts,  with  exceptions  being  made  only  where 
clearly  warranted.  Having  regard  to  this  principle,  we  recommend  here  that, 
unless  otherwise  indicated,  the  recommendations  proposed  in  this  Part  of  our 
Report  should  be  made  applicable  to  all  traditional  enforcement  measures 
taken  to  enforce  judgments  obtained  in  the  Supreme  Court,  the  county  and 
district  courts,  the  small  claims  courts,  the  provincial  courts  (family  division) 
and  the  Unified  Family  Court.  In  many  instances,  the  Commission  will  make 
specific  reference  to  particular  statutory  or  regulatory  provisions,  and  may 
propose  their  repeal  or  amendment.  We  wish  to  emphasize  that  any  new 
provision  that  we  recommend  in  this  Part  should  apply  equally  to  the 
enforcement  of  judgments  obtained  in  all  courts  in  the  Province;  any 
specificity  in  this  regard  should  not  derogate  from  or  restrict  the  ambit  of  the 
general  recommendation  made  above.  Finally,  in  order  to  provide  further 
unity  and  coherence  to  the  new  enforcement  regime  proposed  by  the 
Commission,  we  recommend  that  provisions  implementing  our  proposals  in 
this  Part  of  our  Report  should  be  consolidated  in  a  single  new  legislative 
framework  that  is  comprehensive  in  nature  and  scope.  In  some  instances,  the 
new  legislation  will  include  the  several  statutory  and  regulatory  provisions 
existing  at  the  present  time,  as  amended  by  our  proposals;  in  other  instances, 
entirely  new  provisions  will  be  recommended. 


CHAPTER  2 


THE  SEIZURE  AND  SALE  OF 
PERSONAL  PROPERTY 


1.  BACKGROUND 

An  exhaustive  survey  of  the  voluminous  body  of  law  respecting  the 
seizure  and  sale  of  personal  property  cannot  be  undertaken  in  this  Report. 
However,  a  brief  foray  into  this  rather  confusing  and  often  uncharted  area  is 
essential  if  our  subsequent  discussion  is  to  be  seen  in  its  proper  perspective. 


(a)    The  Nature  and  Scope  of  a  Writ  of  Execution 

The  term  "execution",  in  its  broad  sense,  means  the  enforcement  of  a 
judgment  or  order  of  a  court.  More  specifically,  the  term  has  been  used  to 
signify  the  process  or  results  of  enforcement,  that  is,  the  method  of  obtaining 
or  the  obtaining  of  actual  possession  of  property  for  the  purpose  of  satisfying  a 
judgment.  One  of  the  methods  of  taking  possession  of  property  is  by  way  of  a 
"writ  of  execution",  a  term  that  includes  all  writs  by  which  a  judgment  or 
order  may  be  enforced.1  Another  method  has  come  to  be  known  as  "equitable 
execution",  comprehending  different  types  of  "execution"  including  receiver- 
ship and  charging  orders.2 

Insofar  as  we  are  speaking  of  legal,  as  opposed  to  equitable,  execution,  at 
common  law  the  enforcement  of  a  court  order  or  judgment  could  be  pursuant, 
for  example,  to  a  writ  of  fieri  facias  (or  fi.  fa.),  a  writ  of  elegit,  or  a  writ  of 
levari  facias.3  The  writ  of  fieri  facias  is  today  by  far  the  most  significant  and 
most  widely  used  descendant  of  all  common  law  writs  of  execution.  Indeed,  it 
commonly  has  been  viewed  as  virtually  synonymous  with  a  "writ  of 
execution". 

Generally  speaking,  the  writ  of  fieri  facias  is  used  to  enforce  a  judgment 
or  order  for  the  payment  to  any  person  of  a  sum  of  money.  It  is  in  the  form  of  a 
royal  command,  requiring  the  person  to  whom  it  is  directed,  the  sheriff,  to 


1  See  Supreme  Court  of  Ontario  Rules  of  Practice,  R.R.O.  1970,  Reg.  545  (hereinafter 
referred  to  as  the  "Rules  of  Practice"),  r.  2(t),  defining  "writ  of  execution"  and 
' 'execution' includefs]"  in  this  manner.  S.  1(a)  of  The  Execution  Act,  R.S.O.  1970,  c.  152, 

provides  that  the  term  "  'execution'  includes  a  writ  of  fieri  facias  and  every  subsequent  writ 
for  giving  effect  thereto". 

2  See  infra,  Chapter  4. 
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The  writ  of  elegit  was  directed  against  the  debtor's  goods  and  the  possession  of  his  real 
property.  The  writ  of  levari  facias  was  directed  against  his  goods  and  the  profits  of  his  real 
property.  The  writ  of  fieri  facias  was  directed  solely  against  the  debtor's  goods  and  chattels. 

[5] 


seize  sufficient  of  the  debtor's  property  so  that,  when  sold,  it  will  satisfy  the 
amount  of  the  execution,  that  is  to  say,  the  judgment  debt,  interest  and  the 
costs  of  execution. 

Without  canvassing  the  somewhat  tortuous  history  respecting  the  scope 
of  the  writ  of fieri  facias  vis-a-vis  personal  property,  it  may  be  said  that  at  first 
it  permitted  the  sheriff  to  seize  only  tangible  personal  property,  as  opposed  to 
choses  in  action.  As  a  result,  the  writ  could  not  extend  to  securities  for  money, 
book  debts,  future  wages  and  other  choses  in  action.  Nor  could  it  attach  or 
bind  equitable  interests.4  In  addition,  at  common  law  it  was  clear  that  the 
sheriff  could  not  obtain  a  better  title  to  the  property  than  the  debtor  himself 
had.5 

However,  in  1838,  a  significant  change  occurred  in  England.  Pursuant  to 
the  Judgments  Act,  1838,6  the  ambit  of  the  writ  of  fieri  facias  was  expanded, 
so  that  under  it  a  sheriff  could  seize,  for  example,  money,  banknotes,  cheques, 
bills  of  exchange,  promissory  notes,  bonds,  specialties,  and  securities  for 
money.7  Other  legislative  changes  have  taken  place  so  that  today  the  writ  is  far 
more  comprehensive  in  scope  than  it  was  at  common  law.8  Moreover, 
indigenous  Ontario  and  Canadian  case  law  also  has  effected  considerable 
changes  to  the  fabric  of  debtor-creditor  law  in  this  Province. 


(b)    The  Effect  of  a  Writ 

At  common  law,  goods  of  a  judgment  debtor  were  not  bound  by  the 
issuance  of  a  judgment  against  the  debtor,  but  were  bound  only  when  a  writ  of 
fieri  facias  was  issued.  The  common  law  and  subsequent  developments  have 
been  described  as  follows:9 

At  common  law,  the  writ  had  effect  from  its  teste.  As  soon  as  it  was  issued  it 
bound  the  goods  of  the  execution  debtor  into  whosoever  hands  they  came.  So  that 
if  an  execution  debtor  sold  his  goods  after  the  issue  of  the  writ,  the  execution 
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See,  for  example,  Continental  Automotive  Inc.  v.  LeGassick  (1980),  29  N.B.R.  (2d)  456, 
66  A.P.R.  456  (Q.B.,  T.D.),  at  462. 


See  infra,  this  Chapter,  Section  1(c). 

6  1  &  2  Vict.,  c.  110. 

7  Ibid.,s.  12.  See  The  Execution  Act,  KS.O.  1970,  c.  152,  s.  19(1). 
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For  example,  at  common  law,  land  was  not  subject  to  the  writ  of  fieri  facias.  Early 
statutes  gave  creditors  other  remedies  against  their  debtors'  land:  the  writ  of  levari  facias 
permitted  the  taking  of  the  profits  from  the  land,  and  the  writ  of  elegit  put  the  creditor  into 
possession  of  half  the  debtor's  land  until  the  debt  was  satisfied.  In  1732,  prompted  by 
complaints  from  the  colonists,  legislation  was  passed  extending  the  writ  of  fieri  facias  to 
land  located  in  the  American  colonies:  see  An  Act  for  the  more  easy  recovery  of  debts  in  His 
Majesty's  plantations  and  colonies  in  America,  5  Geo. 2,  c.  7.  At  this  time,  of  course, 
Canada  was  French.  The  first  equivalent  legislation  affecting  the  territory  that  became 
Ontario  was  passed  in  1777:  see  17  Geo. 3,  c.  2  (Que.).  See,  generally,  Riddell,  "  'Fi.Fa. 
Lands'  in  Upper  Canada"  (1929),  7  Can. B. Rev.  448,  with  respect  to  the  early  history  of 
execution  against  land  in  this  Province. 

La  Forest,  "Some  Aspects  of  the  Writ  of  Fieri  Facias"  (1959),  12  U.N. B.L.J.  39,  at  40. 
The  footnote  references  have  been  omitted.  The  reference  to  the  English  Sale  of  Goods  Act 
is  to  56  &  57  Vict.,  c.  71.  Except  for  s.  26  of  the  U.K.  Sale  of  Goods  Act,  1893,  this  statute 
has  been  repealed  by  the  U.K.  Sale  of  Goods  Act,  1979,  c.  54. 


creditor  had  a  right  to  seize  them  even  as  against  a  bona-fide  purchaser  for  value 
without  notice.  The  English  Statute  of  Frauds  made  an  important  alteration  to 
this  law.  It  provided,  in  effect,  that  the  writ  should  not  bind  the  goods  of  an 
execution  debtor  until  it  was  delivered  to  the  sheriff  to  be  executed  . .  . 

It  should  be  observed  that  provision  in  the  Statute  of  Frauds  merely 
postpones  the  time  when  the  writ  binds  the  goods  of  the  execution  debtor;  it  does 
not  otherwise  alter  the  law.  So  that  if  a  judgment  debt  has  been  placed  in  the 
hands  of  the  sheriff  for  execution,  the  sheriff  may  seize  the  goods  in  the  hands  of 
the  innocent  purchaser. 

This  blemish  on  the  law  was  removed  in  England  by  section  1  of  the 
Mercantile  Law  Amendment  Act,  1856,  which  provided  that  no  writ  of  fieri 
facias  should  prejudice  the  right  of  any  person  to  goods  acquired  from  an 
execution  debtor  in  good  faith,  for  valuable  consideration  and  without  notice. 
This  section  and  the  provision  of  the  Statute  of  Frauds  just  mentioned,  were 
reenacted  by  section  26  of  the  English  Sale  uf  Goods  Act .... 

Ontario  has  a  provision  that  is  analogous  in  part  to  section  26(1)  of  the 
U.K.  Sale  of  Goods  Act,  1893.  This  provision,  section  10(1)  of  The  Execution 
Act,  applicable  to  execution  in  the  higher  courts,10  provides  as  follows: 

10.-(1)  Subject  to  The  Land  Titles  Act[u]  and  to  section  ll,[l2]  a  writ  of 
execution  binds  the  goods  and  lands  against  which  it  is  issued  from  the  time  of  the 
delivery  thereof  to  the  sheriff  for  execution,  but  save  as  to  bills  of  sale  and  chattel 
mortgages,  no  writ  of  execution  against  goods  prejudices  the  title  to  such  goods 
acquired  by  a  person  in  good  faith  and  for  valuable  consideration  unless  such 
person  had,  at  the  time  when  he  acquired  his  title,  notice  that  such  writ  or  any 
other  writ  by  virtue  of  which  the  goods  of  the  execution  debtor  might  be  seized  or 
attached  has  been  delivered  to  the  sheriff  and  remains  in  his  hands  unexecuted. 

The  meaning  to  be  given  to  the  word  "binds",  as  used  in  section  10,  has  been 
described  as  follows:13 

The  writ  is  said  to  'bind'  the  property  in  the  goods  of  the  judgment  debtor  in  the 
bailiwick.  When  it  is  said  that  the  goods,  or  the  property  in  them,  are  'bound', 
what  is  meant  is  that  the  sheriff  acquires  a  legal  right  to  seize  the  goods. 
Notwithstanding  the  binding  effect  of  the  writ,  the  ownership  continues  in  the 
judgment  debtor  until  the  sale,  and  he  can  legally,  until  seizure,  deal  with  the 
goods  himself  or,  until  sale,  pass  the  property  to  others.  Any  transfer  or 
assignment  of  the  goods  after  the  date  at  which  the  binding  power  of  the  writ 
operates  will  (except  in  the  cases  of  a  purchaser  in  market  overt^14'  or  of  a 
purchaser  in  good  faith  for  value  without  notice^15!)  be  subject  to  the  sheriffs 
right  to  follow  up  and  seize  the  goods  under  the  writ. 
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In  the  small  claims  courts,  an  execution  "binds  only  from  the  time  of  the  seizure":  see  The 
Execution  Act,  R.S.O.  1970,  c.  152,  s.  10(3). 


11  R.S.O.  1970,  c.  234.  S.  153  of  The  Land  Titles  Act  deals  with  the  prerequisites  to  binding 
land  registered  under  the  Act. 

12  S.   11   of  The  Execution  Act  deals  with  certain  specific  requirements  concerning  the 
identification  of  a  debtor  on  a  writ  of  execution  before  the  writ  can  bind  the  debtor's  land. 

13  Halsbury's  Laws  of  England  (4th  ed.,  1976),  Vol.  17,  at  282,  para.  468. 

14  See,  however,  The  Sale  of  Goods  Act,  R.S.O.  1970,  c.  421,  s.  23:  'The  law  relating  to 
market  overt  does  not  apply  to  a  sale  of  goods  that  takes  place  in  Ontario." 

15  In  some  jurisdictions,  however,  bona  fide  transferees  are  not  protected:  see  the  reference  to 
the  law  in  New  Brunswick  in  note  87,  infra. 
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This  definition  has  been  followed  generally  in  Ontario,16  although  numerous 
cases  have  tried  to  clarify  precisely  what  the  definition  means. 

In  some  instances,  however,  reference  has  been  made  to  a  "charge"  or 
"lien"  being  created  by  the  delivery  of  a  writ  to  the  sheriff.  For  example,  the 
English  Report  of  the  Committee  on  the  Enforcement  of  Judgment  Debts17 
described  the  legal  consequences  as  follows:18 

The  words  of  the  section'19^  'shall  bind  the  property  in  the  goods'  have  the  effect  of 
constituting  a  charge  upon  the  goods,  although  the  property  in  the  goods  remains 
in  the  judgment  debtor  until  their  sale  under  the  execution. 

The  case  law  in  Canada  has  not  been  consistent  in  this  matter.20  Ontario  courts 
have  used  the  terms  "charge"  and  "lien"  when  referring  to  the  effect  on  the 
debtor's  real  property  of  a  writ  of  execution  placed  in  the  sheriff's  hands.21 
However,  the  above  terms  generally  are  not  used  in  respect  of  the  debtor's 
personal  property.22 

There  appears  to  be  no  substantial  difference  in  the  relative  rights  of  the 
judgment  debtor,  the  judgment  creditor  and  the  sheriff,  whether  or  not  one 
characterizes  the  effect  of  a  writ  as  a  "charge"  or  '"lien".  The  debtor  may 
convey  or  assign  his  property  as  he  wishes,  and  he  retains  title  until  the  goods 
are  sold.  As  a  general  proposition,23  however,  the  sheriff  has  the  right,  from  the 
time  he  receives  the  writ,  to  seize  the  goods  of  the  judgment  debtor  in  the 
hands  of  any  person  except  a  bona  fide  transferee  who  acquired  title  from  the 
debtor  for  valuable  consideration  and  without  notice  of  the  unexecuted  writ. 
This  exception  is  of  extremely  wide  application,  so  that  generally  the  sheriff  is 
able  to  follow  the  property  into  the  hands  of  only  very  few  transferees.24 


16  Except  insofar  as  it  deals  with  a  sale  in  market  overt.  See  supra,  note  14. 

17  Report  of  the  Committee  on  the  Enforcement  of  Judgment  Debts  (February  1969,  Cmnd. 
3909).  Hereinafter  referred  to  as  the  "Payne  Report". 


20 


21 


18  Ibid.,  at  179,  para.  682. 

19  That  is  to  say,  s.  26(  1 )  of  the  U.K.  Sale  of  Goods  Act,  1893. 

See,  for  example,  the  Alberta  cases  of  Deeringv.  Gibbon  (1907),  7  W.L.R.  178  and  Evans 
v.  Postill  (1910),  3  Alta.  L.R.  141  (a  lien  created),  and  Toole  Peet  Trust  Co.  v.  London  Life 
Insurance  Co.,  [1935]  3  W.W.R.  31 1  (Alta.  S.C.,  App.  Div.)  (no  lien). 

See  Clarkson  v.  Ryan  (1890),  17  S.C.R.  251,  as  compared  with  such  cases  as  In  re 
Woodall  (1904),  8  O.L.R.  288  (Div.Ct.),  Re  Corrigan  and  Everill,  [1933]  O.W.N.  816 
(C.A.),  and  La  Rose  v.  White  Packing  Co.,  { 1 937]  O.R.  470,  2  D.L.R.  765  (H.C.J.) 

22  See,  for  example,  Warren  v.  Levesque  (1947),  20  M.P.R.  337  (N.B.S.C),  at  352,  cited  in 
Continental  Automotive  Inc.  v.  LeGassick  (1980),  29  N.B.R.  (2d)  456,  66  A.P.R.  456 
(Q.B.,T.D.), at  461-62. 

13  Note  the  exception  to  the  general  rule  expressed  by  the  words  "save  as  to  bills  of  sale  and 
chattel  mortgages"  in  s.  10(1),  quoted  supra,  this  Section.  See,  however,  the  discussion, 
infra,  this  Chapter,  Section  3(a)(ii)c,  respecting  this  exception. 

24  See  the  Payne  Report,  supra,  note  17,  at  179,  para.  682,  and  infra,  this  Chapter,  Section 
3(a)(ii)c.  Concerning  the  protection  of  bona  fide  purchasers  or  transferees,  it  should  be 
borne  in  mind  that  s.  10(1)  requires  that  the  writ  must  be  delivered  to  the  sheriff  "for 
execution".  If  the  creditor  instructs  the  sheriff  not  to  act  on  the  writ  until  the  happening  of 
some  subsequent  event,  the  writ  is  not  in  fact  in  the  sheriffs  hands  "for  execution". 
Consequently,  the  writ  would  not  bind  the  goods  at  all.  See,  for  example,  Foster  v.  Smith 
(1856),  1 3  U.C.Q.B.  243,  and  infra,  this  Chapter,  Section  3(a)(ii)b. 


Insofar  as  personal  property  is  concerned,  it  should  be  borne  in  mind  that 
section  10(1)  of  the  Ontario  Execution  Act  is  a  general  provision  relating  to 
the  binding  effect  of  a  "writ  of  execution"  on  "goods".  Other  provisions  in  the 
Act  expand  the  scope  of  a  writ  of  execution  and  extend  the  jurisdiction  of  the 
sheriff  in  relation  to  species  of  personal  property  not  comprehended  by  the 
common  law  writ.  As  a  general  proposition,  where  such  property  has  been 
made  exigible  by  legislation,  the  property  is  exigible  only  from  the  time  of 
actual  or  constructive  seizure,  and  not  from  the  mere  filing  of  the  writ  in  the 
sheriffs  office.25  In  this  connection,  reference  should  be  made,  for  example,  to 
the  provisions  in  The  Execution  Act  concerning  the  seizure  of  shares,26 
patents,27  mortgages,28  and  securities  for  money,  book  debts  and  other  choses 
in  action.29  We  shall  return  to  the  seizure  and  sale  of  such  property  at  a  later 
juncture  in  this  Chapter.30 


(c)     The  Requirements  and  Effect  of  a  Valid  Seizure 

With  respect  to  the  legal  requirements  for  a  valid  seizure,  it  has  been  said 
that  "[f]or  an  act  ...  to  constitute  a  seizure  of  goods  it  is  not  necessary  that 
there  should  be  any  physical  contact  with  the  goods  seized,  nor  does  such 
contact  necessarily  amount  to  seizure".31  The  determination  of  whether  a 
seizure  has  been  effected  is  a  question  of  fact,  having  regard,  for  example,  to 
the  actions  of  the  sheriff  in  letting  it  be  known  that  the  property  is  being  placed 
in  the  custody  of  the  law  pursuant  to  the  terms  of  the  writ.  Physical  removal 
of  the  property  by  the  sheriff  after  a  seizure  is  not  required;  "walking 
possession"  agreements  may  be  concluded  with  the  debtor  or  a  third  person, 
under  which  the  debtor  or  the  third  person  may  continue  to  use  the  property 
until  possession  is  required  by  the  sheriff.32  The  same  principles  are  also 
germane  to  a  determination  of  whether  a  valid  seizure  in  fact  has  been 
abandoned  by  the  sheriff.  Again,  this  determination  is  a  question  of  fact, 
depending  in  part  on  the  intention  of  the  sheriff.33  The  mere  absence  of 
physical  control  is  not  conclusive. 


25  See,  for  example,  Re  Montgomery  and  Wrights  Ltd.  (1917),  38  O.L.R.  335  (H.C.J.) 

26  The  Execution  Act,  R.S.O.  1970,  c.  152,  s.  14. 

27  Ibid.,  s.  17. 

28  Ibid.,  ss.  21-26. 

29  Ibid.,  s.  19.  Regarding  the  "notice  of  seizure"  used  in  respect  of  securities  for  money,  book 
debts  and  other  choses  in  action,  see  Sheriff  of  the  County  of  Waterloo  v.  Mutual  Life  Ass. 
Co.  of  Can.,  [1967]  1  O.R.  131  (Co.  Ct.),  overruled  by  Re  Attorney  General  for  Ontario 
and  Royal  Bank  of  Canada,  [1970]  2  O.R.  467  (C.A.).  These  cases  are  considered  infra, 
this  Chapter,  Section  3(b)(i)b(3). 


30 


See,  generally,  infra,  this  Chapter,  Section  3(b)(i). 


31  Halsbury's  Laws  of  England  (4th  ed.,  1976),  Vol.  17,  at  296,  para.  489.  See,  for  example, 
Hincks  v.  Sowerby  ( 1 879),  4  O.A.R.  113. 

32  Respecting  "walking  possession"  arrangements,  see  infra,  this  Chapter,  Section  3(b)(v). 


33 


See,  for  example,  Lloyds  and  Scottish  Finance,  Ltd.  v.  Modern  Cars  and  Caravans 
(Kingston),  Ltd.,  [1966]  1  Q.B.  764,  [1964]  2  All  E.R.  732.  See,  also,  Hall  v.  Goslee  (1864), 
15U.C.C.P.  101. 
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The  legal  effect  of  a  valid  seizure  has  been  described  as  follows:34 

By  the  seizure  the  goods  are  placed  in  the  custody  of  the  law,  and  the  seizure 
is  for  the  benefit  of  those  who  are  by  law  entitled.  The  general  property  in  the 
goods  remains  in  the  execution  debtor,  though  what  is  called  a  special  property  in 
them  vests  in  the  sheriff,  so  that  he  can  maintain  actions  for  trespass  or  conversion 
against  any  person  who  takes  them  away.  No  property  in  the  goods  passes  to  the 
execution  creditor.  By  the  seizure  they  are  taken  out  of  the  execution  debtor's 
order  and  disposition,  and  may  be  taken  out  of  his  apparent  possession. 

The  case  of  Lloyds  and  Scottish  Finance,  Ltd.  v.  Modern  Cars  and  Caravans 
(Kingston),  Ltd.35  illustrates  graphically  the  effect  of  a  seizure.  In  that  case,  a 
submission  was  made  that,  notwithstanding  a  seizure  by  the  sheriff,  a 
subsequent  sale  of  the  seized  property  by  the  debtor  transferred  to  the 
purchasers  a  good  title  unencumbered  by  the  rights  of  the  sheriff  under  the 
writ.  The  Court  found  the  submission  "a  startling  one"  and  rejected  it.  The 
Court,  having  regard  to  the  English  equivalent  of  section  10(1)  of  the  Ontario 
Execution  Act,  stated  that  the  proviso  in  that  section  protecting  bona  fide 
purchasers  could  have  no  effect  where  a  seizure  already  has  been  made;  the 
applicable  provision  refers  to  a  notice  of  a  writ  by  virtue  of  which  the  property 
"might"  be  seized.  Moreover,  the  Court  held  that,  subsequent  to  a  seizure,  it 
cannot  be  said  that  the  writ  remains  in  the  sheriff's  hands  '"unexecuted".  In 
short,  the  Court  concluded  that  while  the  sale  was  valid,  it  nonetheless  was 
subject  to  all  the  sheriff's  rights  under  the  writ.36 

Before  leaving  the  topic  of  the  effect  of  a  seizure,  it  should  be  emphasized 
that  the  sheriff  or  small  claims  court  bailiff  can  seize,  and  subsequently  sell, 
only  the  particular  right,  title  or  interest  of  the  judgment  debtor,  and  no  more. 
This  general  principle,  relating  to  the  seizure  and  sale  of  both  personal  and 
real  property,  has  been  reiterated  in  innumerable  cases.37  For  example,  in  the 
recent  case  of  Continental  Automotive  Inc.  v.  LeGassick™  Stratton,  J.,  stated 
as  follows:39 

In  dealing  with  the  question  as  to  what  may  be  seized  under  the  Writ  of  Fieri 
Facias,  Professor  LaForest  points  out^40'  that  the  judgment  creditor  obtains  at 
most  the  interest  of  the  judgment  debtor  in  the  property  seized  so  he  is  subject  to 


34  Halsbury's  Laws  of  England  (4th  ed.,  1976),  Vol.  17,  at  297,  para.  490. 

35  [1966]  1  Q.B.  764,  [1964]  2  All  E.R.  732. 

36  See,  also,  Re  Bishop  and  Traders  Finance  Corp.  Ltd.,  [1966]  2  O.R.  343  (C.A.),  at  348. 

37  See,  for  example,  Jellett  v.  Wilkie  ( 1 896),  26  S.C.R.  282,  per  Strong,  C.J.C.,  affg  2  Terr. 
L.R.  133,  2  N.W.T.  (Pt.  1)  125;  Seitz  v.  Bank  of  Montreal,  [1933]  2  W.W.R.  70  (Alta. 
Dist.  C\.)\  Glass  v.  Freckleton  (\864),  10  Gr.  470;  Re  Zimmerman,  [1956]  O.W.N.  745,6 
D.L.R.  (2d)  215  (H.C.J.);  Re  Phillips  and  La  Paloma  Sweets  Ltd.  (1921),  51  O.L.R.  125, 
66  D.L.R.  577  (H.C.J. ),  per  Middleton,  J,  citing  Morton  v.  Cowan  (1894),  25  O.R.  529 
(Q.B.)  (see  a  discussion  of  the  Re  Phillips  case,  infra,  this  Chapter,  Section  3(b)(i)b(7)5); 
Overn  v.  Strand  [1931  ]  S.C.R.  720,  at  733.  Both  Re  Phillips  and  La  Paloma  Sweets  and 
Overn  v.  Strand  were  cited  in  the  recent  case  of  Chartrand  v.  LaMarche  (Ont.  Dist.Ct., 
unreported:  June  20,  1980).  See,  also,  Commercial  Credit  Corp.  of  Canada,  Ltd.  v. 
Niagara  Finance  Co.,  Ltd.,  [1940]  S.C.R.  420,  at  422. 


(1980),  29  N.B.R.  (2d)  456,  66  A.P.R.  456  (Q.B.,  T.D.). 

Ibid.,  at  462. 

La  Forest,  supra,  note  9. 
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previously  acquired  rights  of  others  relating  to  it.  He  cites  in  support  of  this 
principle  the  judgment  of  Barker,  J.,  in  The  Continental  Trusts  Co.  v.  The 
Mineral  Products  Co.  (1904),  3  N.B.  Eq.  R.  28,  in  which  he  said  (at  p.  39): 

I  take  it  as  long  since  settled  that  a  purchaser  at  a  Sheriffs  sale  under  an 
execution  stands  in  no  better  or  different  position  as  to  the  property  than  the 
execution  debtor  did.  In  Wiekham  v.  The  New  Brunswick  &  Canada 
Railway  Co}41*  .  . .  Lord  Chelmsford  says:  There  is  no  doubt  upon  principle 
as  well  as  on  the  authority  of  the  cases  cited  in  the  argument  at  the  Bar,  that 
the  right  of  a  judgment  creditor  under  an  execution  is  to  take  the  precise 
interest,  and  no  more,  which  the  debtor  possesses  in  the  property  seized,  and 
consequently  that  such  property  must  be  sold  by  the  Sheriff  with  all  the 
charges  and  incumbrances,  legal  and  equitable,  to  which  it  was  subject  in 
the  hands  of  the  debtor'. 

In  the  Continental  Automotive  Inc.  case,  it  was  held  that  a  floating  charge, 
which  had  crystallized  prior  to  a  seizure,  rendered  the  subsequent  seizure 
unlawful,  since  the  debtor  had  no  exigible  interest  in  the  goods  at  the  time  of 
the  seizure. 


(d)    Sale  of  a  Debtor's  Interest  in  Seized  Property 

Subsequent  to  a  seizure,  and  in  the  absence  of  prior  satisfaction  of  an 
execution,  the  sheriff  is  required  within  a  reasonable  time  to  sell  the  interest  of 
the  debtor  in  the  property.  Section  18  of  The  Execution  Act  outlines  the 
seizure  and  sale  jurisdiction  of  the  sheriff,  and  provides  for  the  type  of 
property  interest  acquired  by  the  purchaser  at  a  sheriffs  sale: 

18.  The  sheriff  may  seize  and  sell  any  equitable  or  other  right,  property, 
interest  or  equity  of  redemption  in  or  in  respect  of  any  goods,  chattels  or  personal 
property,  including  leasehold  interests  in  any  land  of  the  execution  debtor,  and, 
except  where  the  sale  is  under  an  execution  against  goods  issued  out  of  a  small 
claims  court,  the  sale  conveys  whatever  equitable  or  other  right,  property,  interest 
or  equity  of  redemption  he  had  or  was  entitled  to  in  or  in  respect  of  the  goods, 
chattels  or  personal  property  at  the  time  of  the  delivery  of  the  execution  to  the 
sheriff  for  execution,  and,  where  the  sale  is  under  an  execution  against  goods 
issued  out  of  a  small  claims  court,  the  sale  conveys  whatever  equitable  or  other 
right,  property,  interest  or  equity  of  redemption  the  debtor  had  or  was  entitled  to 
in  or  in  respect  of  the  goods,  chattels  or  personal  property  at  the  time  of  the 
seizure.  ^ 

In  addition,  regulations  have  been  promulgated  to  deal  with  the  details  of  the 
sale  procedure.43 


41 


42 


(1865),  L.R.  1  P.C.  64,  afTg  (1865),  1 1  N.B.R.  175. 

In  respect  of  Ontario  Supreme  Court  and  county  and  district  court  enforcement,  a  writ 
binds  chattels  upon  its  delivery  to  the  sheriff  for  execution,  and  a  sale  conveys  the  debtor's 
interest  in  the  chattels  at  the  time  of  such  delivery.  However,  a  similar  provision  does  not 
appear  in  all  other  provinces.  For  example,  s.  1 1  of  the  New  Brunswick  Statute  of  Frauds, 
R.S.N.B.  1973,  c.  S-14,  provides  for  binding  upon  delivery,  but  s.  23(1)  of  the  Memorials 
and  Executions  Act,  R.S.N.B.  1973,  c.  M-9,  provides  that  "the  sale  shall  convey  whatever 
interest  the  party  had  in  the  goods  and  chattels  at  the  time  of  the  seizure". 

The  sale  procedure  is  discussed  infra,  this  Chapter,  Section  4. 
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2.      PROPERTY  EXIGIBLE  UNDER  THE  ONTARIO  EXECUTION 
ACT 

Insofar  as  the  seizure  and  sale  of  personal  property  is  concerned,  The 
Execution  Act  contains  general  provisions  as  well  as  provisions  dealing  with 
specific  species  of  property.  With  respect  to  the  general  provisions,  the 
terminology  is  not  consistent.  For  example,  section  10  provides  for  the  binding 
effect  of  a  writ  of  execution44  on  the  debtor's  "goods",  whereas  section  18 
provides  for  the  seizure  and  sale  of  any  equitable  or  other  right,  property, 
interest  or  equity  of  redemption  in  or  in  respect  of  "goods,  chattels  or  personal 
property".  Section  2,  which  deals  with  exemptions  from  seizure,  is  confined  to 
"chattels".  None  of  these  terms  are  defined  in  the  Act.  Of  course,  section  1 0  is 
narrower  in  scope  in  part  because  the  writ  in  fact  does  not  bind  all  types  of 
personal  property  from  the  time  of  its  delivery  to  the  sheriff  for  execution. 
Property  not  bound  upon  delivery  includes  shares  and  dividends,45  patents,46 
money,  securities  for  money,  book  debts  and  choses  in  action,47  and 
mortgages 


48 


While  section  18  refers  rather  comprehensively  to  "goods,  chattels  or 
personal  property",  so  that  it  would  appear  that  nothing  is  omitted  from  its 
ambit,  many  species  of  personal  property  have  been  held  to  be  immune  from 
seizure.  For  example,  section  18,  as  interpreted,  does  not  embrace  the  seizure 
of  liquor  licences49  or  trade  marks.50  Only  tangible  property  appears  to  be 
covered  under  section  18.  Accordingly,  the  seizure  and  sale  of  other  kinds  of 
personalty  must  be  covered  specifically  in  other  sections  of  the  Act  if  they  are 
to  be  exigible  at  all.  If  not  covered,  these  other  kinds  of  personal  property 
remain  immune  from  seizure  and  sale  under  a  writ  of  execution. 


3.     THE  SEIZURE  OF  PERSONAL  PROPERTY:  REFORM  ISSUES 
AND  RECOMMENDATIONS 

One  comment  ought  to  be  made  before  delineating  the  reform  issues  and 
our  recommendations  relating  to  the  seizure  of  personal  property.  In  Part  I  of 
the  Commission's  Report  on  the  Enforcement  of  Judgment  Debts  and 
Related  Matters,51  the  Commission  recommended  that  the  various  separate 
and  distinct  methods  by  which  different  enforcement  measures  now  are 
initiated  ought  to  be  replaced  by  a  new  method  comprehending  virtually  all 
traditional  enforcement  activities.  We  proposed  that  there  should  be  endorsed 
on  a  certified  copy  of  the  judgment  to  be  enforced  a  direction  by  the  court  to 


44  Concerning  the  definition  of  "writ  of  execution"  and  "execution",  see  supra,  this  Chapter, 
note  1 . 


The  Execution  Act,  R.S.O.  1970,  c.  152,  ss.  14-16. 
fbid.,s.  17. 
Ibid.,s.  19. 

[bid.,  ss.  19(1)  and  21-26. 

Walsh  v.  Walper  ( 1 902),  3  O.L.R.  1 58  (Div.Ct.). 
Geggv.  Bassett  (1902),  3  O.L.R.  263  (H.C.J. ). 
51  See  Part  1,  Chapter  3,  Section  5(a),  of  this  Report. 
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the  sheriff  to  commence  enforcement  proceedings,  if  directed  to  do  so  by  the 
creditor.  The  certified  copy  of  the  judgment  endorsed  with  the  court's 
direction  to  the  sheriff  would  be  called  a  "writ  of  enforcement"  and  would 
comprehend  all  methods  of  enforcement,  except  garnishment  of  wages  in  the 
provincial  courts  (family  division).  To  commence  enforcement  against  a 
debtor,  a  creditor  would  be  required  to  deliver  a  copy  of  the  writ  of 
enforcement  to  the  sheriff.  The  present  Chapter  assumes  that  the  proper 
enforcement  office  has  received  a  writ  of  enforcement  from  the  creditor,  and 
that  the  creditor  has  given  directions  to  the  sheriff  to  seize  the  debtor's 
personal  property. 


(a)    The  Commencement  of  Enforcement  and  the  Binding  of  a  Debtor's 
Personal  Property 

(i)    Commencement  of  Enforcement  Against  Personal  Property 

With  respect  to  enforcement  in  the  Supreme  Court  of  Ontario  and  the 
county  and  district  courts,  Rule  556  of  the  Supreme  Court  of  Ontario  Rules  of 
Practice52  provides  as  follows: 

556.  Every  judgment  creditor  is  entitled  immediately  to  issue  one  or  more  writs 
of  fieri  facias,  but,  if  the  judgment  is  for  payment  within  a  period  therein 
mentioned,  the  writ  shall  not  be  issued  until  after  the  expiration  of  such  period. 

The  general  rule  in  the  small  claims  courts,  under  section  1 02(2)  of  The  Small 
Claims  Courts  Act53,  is  otherwise: 

102. -(2)  Unless  otherwise  ordered,  execution  shall  not  issue  within  fifteen  days 
after  the  entry  of  judgment,  but  the  judge  may  order  the  amount  of  the  judgment 
or  any  instalment  thereof  to  be  paid  into  court. 

The  Commission  does  not  believe  that  a  compelling  argument  can  be 
made  to  continue  the  divergent  treatment  of  personal  property  seizure  in  the 
manner  described  above.  More  specifically,  we  do  not  accept  the  rationale  for 
the  fifteen  day  delay  enshrined  in  section  102(2)  of  The  Small  Claims  Courts 
Act.  Accordingly,  we  recommend  that  this  provision  should  be  repealed. 
Except  where  a  stay  of  enforcement  has  been  ordered,54  a  creditor  having  a 
judgment  from  any  court  should  be  entitled  to  initiate  enforcement  against  his 
debtor's  chattels  and  other  personal  property  as  soon  as  judgment  has  been 
signed  and  entered.  As  a  general  rule,  there  ought  to  be  no  automatic  delay 
between  the  date  of  judgment  and  the  date  on  which  enforcement  measures 
may  be  initiated  against  the  debtor's  property. 

The  normal  exceptions  to  the  proposed  rule  then  would  follow.  For 
example,  Rule  556  of  the  Rules  of  Practice  now  provides,  in  part,  that  "if  the 
judgment  is  for  payment  within  a  period  therein  mentioned,  the  writ  shall  not 


52  R.R.O.  1970,  Reg.  545. 

53  R.S.O.  1970,  c.  439.  See  Part  I,  Chapter  2,  Section  8(b)(i),  of  this  Report,  in  respect  of 
instalment  orders  in  the  small  claims  courts. 

54  For  example,  pending  appeal:  see  Supreme  Court  of  Ontario  Rules  of  Practice,  rr.  505  et 
seq.  See,  also,  Part  1,  Chapter  2,  Section  4(b)  and  Section  8(b)(ii)b,  concerning  stays  of 
enforcement. 


14 

be  issued  until  after  the  expiration  of  such  period".55  The  rationale  for  such  a 
rule  is  self-evident,  for  a  debtor  clearly  should  not  be  subject  to  enforcement 
measures  before  payment  is  required  under  the  judgment.  However,  we  are  of 
the  view  that  Rule  556  is  too  narrowly  circumscribed,  in  that  it  is  applicable 
only  to  a  delay  in  the  issuance  of  a  writ  of  fieri  facias.  We  recommend  that  a 
provision  similar  to  the  portion  of  Rule  556  quoted  above  should  apply  in 
respect  of  the  initiation  of  any  enforcement  measure.  Moreover,  we 
recommend  that  the  provision,  as  expanded,  ought  to  apply  expressly  to  the 
enforcement  of  judgments  from  all  courts,  and  not  only  the  Supreme  Court 
and  county  and  district  courts.  In  the  result,  if  a  judgment  is  for  payment 
within  a  stipulated  period,  a  creditor  should  be  entitled  to  issue  a  writ  of 
enforcement  only  after  the  expiration  of  such  period. 

We  are  also  of  the  view  that  there  is  no  reason  for  section  1 17  of  The 
Small  Claims  Courts  Act  to  provide  that,  unless  the  creditor  consents  to  an 
extension  of  time,  "the  issue  of  execution  shall  not  be  postponed  for  more  than 
fifty  days  from  the  service  of  the  summons".56  In  1968,  the  Royal  Commission 
Inquiry  into  Civil  Rights51  stated  as  follows:58 

In  actual  practice  very  few  division  court  [now  small  claims  court]  trials  are  even 
held  within  fifty  days  from  the  service  of  the  summons  upon  the  defendant.  In 
many  counties  sittings  of  the  court  are  held  infrequently,  often  many  months 
apart.  In  busy  areas,  such  as  York  County  or  Wentworth  County,  it  is  seldom  that 
a  case  is  tried  within  fifty  days  after  the  summons  is  served.  This  section  does  not 
seem  to  serve  any  useful  purpose.  It  should  be  repealed. 

Moreover,  even  in  the  context  of  default  judgments,  where  the  provision  may 
be  operative,59  we  are  of  the  opinion  that  its  philosophy  is  unsound.  We  believe 
that,  subject  to  the  rules  proposed  in  this  Report,  the  creditor  alone  should 
have  the  right  to  determine  the  time  at  which  enforcement  should  commence. 
Accordingly,  we  recommend  the  repeal  of  that  part  of  section  1 17  to  which 
reference  has  been  made. 


(ii)  The  Binding  of  a  Debtor's  "Goods"  by  a  Writ  of  Enforcement 

Before  considering  issues  arising  in  respect  of  the  binding  of  a  debtor's 
"goods"  by  a  writ  of  enforcement,  a  preliminary  observation  is  apposite.  This 
Section  will  deal  with  the  binding  of  only  those  types  of  personal  property  now 
comprehended  by  section  10  of  The  Execution  Act  —  that  is,  "goods"  —  and 


55  See,  also,  the  language  used  in  Forms  1 15  and  1 16  under  the  Supreme  Court  of  Ontario 
Rules  of  Practice. 

56  Concerning  the  "service  of  the  summons",  see  s.  71(3).  See,  also,  Davies,  McKeon's  Small 
Claims  Court  Handbook  (Med.,  1975),  at  101-02. 

,7  Province  of  Ontario,  Royal  Commission  Inquiry  into  Civil  Rights,  Report  No.  1,  Vol.  2 
(1968). 


Ibid.,  at  642. 

See  Davies,  supra,  note  56.  At  101,  the  author  states:  "It  would  appear  that  this  section 
was  designed  more  to  meet  cases  where  judgment  was  entered  by  the  clerk  [that  is,  where 
judgment  is  by  default:  see  The  Small  Claims  Courts  Act,  s.  88]  since  trial  judgments  often 
are  not  delivered  until  fifty  days  after  the  service  of  the  summons." 
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not  with  the  binding  of  other  species  of  personal  property  dealt  with  in  other 
sections  of  the  Act.60 


a.    The  Geographic  Scope  of  a  Writ 

In  Part  I  of  our  Report,  we  recommended  that  the  county  enforcement 
office,  under  the  direction  of  a  sheriff,  should  be  retained  as  the  basic 
organizational  unit  in  respect  of  active  enforcement.61  After  dealing  with  the 
organizational  matters  relevant  to  the  distinction  between  county-wide  and 
province-wide  enforcement  in  Ontario,  we  turned  to  some  non-organizational 
matters  that  revolve  around  this  distinction.62  More  specifically,  we  stated  that 
one  relevant  non-organizational  aspect  of  enforcement  pertains  to  the  scope  of 
the  binding  effect  of  our  proposed  new  writ  of  enforcement  insofar  as  a 
debtor's  goods  are  concerned.  We  now  turn  to  this  issue. 

The  Ontario  Execution  Act  is  silent  with  respect  to  the  territorial  scope  of 
a  writ  of  execution  against  goods.63  Section  10(1)  of  the  Act  refers  only  to  the 
time  at  which  the  writ  binds  and  the  title  acquired  by  a  purchaser  of  goods 
from  the  debtor.  However,  section  1(1)  of  The  Sheriffs  Act64  provides  for  the 
appointment  of  a  sheriff  "for  each  county  and  district";  moreover,  it  is  clear 
from  Form  1 1 5  of  the  Supreme  Court  of  Ontario  Rules  of  Practice  that  each 
sheriff  may  act  only  within  the  territorial  jurisdiction  for  which  he  has  been 
appointed,  since  he  is  required  to  seize  and  sell  goods  and  lands  of  the  debtor 
"in  [his]  bailiwick".65 

A  frequent  criticism  of  enforcement  against  goods  is  that  the  binding 
effect  of  a  writ  of  execution  is  restricted  in  its  scope  to  the  territorial 
jurisdiction  in  which  it  is  filed.  A  similar  criticism  has  been  made  of  the 
limited  scope  of  a  small  claims  court  execution.  Where  a  creditor  knows  or 
believes  that  his  debtor  has  exigible  goods  in  several  counties,66  he  must  file  a 
copy  of  his  writ  in  each  of  these  counties  if  he  wishes  to  bind  the  debtor's  goods 


60 


These  other  species  of  personal  property  will  be  dealt  with  infra,  this  Chapter,  Section 
3(b)(i)b. 

61  See  Part  I,  Chapter  1  and  Chapter  3,  Section  4(b)(i),  of  this  Report. 

62  See  Part  I,  Chapter  3,  Section  4(b)(i),  of  this  Report. 


63 


64 


65 


Unlike,  for  example,  the  comparable  provisions  in  The  Seizures  Act,  R.S.A.  1970,  c.  338. 
S.  4  of  that  Act  provides  that  a  "writ  of  execution  from  the  delivery  thereof  for  execution  to 
a  sheriff  binds  the  goods  of  the  judgment  debtor  situated  within  the  judicial  district  of  that 
sheriff.  .  .".  A  similar  provision  is  contained  in  s.  11(1)  of  The  Executions  Act,  R.S.M. 
1970,  c.  E160,  where  it  is  provided  that  a  writ  binds  goods  and  chattels  "within  the  bailiwick 
of  the  sheriff". 

R.S.O.  1970,  c.  434. 

Early  English  cases  emphasized  that  the  jurisdiction  of  a  sheriff  does  not  extend  beyond 
his  own  county:  see,  for  example,  Piatt  v.  Sheriffs  of  London  (1550),  1  Plowd.  35,  at  37a. 
See,  also,  s.  55(4)  of  the  Federal  Court  Act,  R.S.C.  1970  (2d  Supp.),  c.  10,  which  provides, 
in  part,  that  a  "sheriff.  .  .  shall  execute  the  process  of  the  Court  that  is  directed  to  him 
whether  or  not  it  requires  him  to  act  outside  his  geographical  jurisdiction.  .  .".  The  sheriff  is 
charged  with  executing  Federal  Court  writs  of  execution.  See  Part  I,  Chapter  3,  Section 
4(b)(i),  note  1 83,  concerning  the  scope  of  a  small  claims  court  execution. 

The  means  of  eliciting  such  information  is  discussed  in  Part  I,  Chapter  4,  of  this  Report. 
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and  have  them  seized  and  sold.  The  expense  and  time  involved  may  be  quite 
considerable.  Accordingly,  it  has  been  suggested  that  the  writ  should  be  made 
province-wide  in  scope. 

The  geographic  extension  of  the  binding  effect  of  a  writ  to  encompass  an 
entire  province  is  not  without  precedent  in  Canada.  In  Saskatchewan,  section 
2  of  The  Executions  Act61  provides  that  4,'[e]very  writ  of  execution  hereafter 
issued  against  goods  shall,  from  the  time  of  its  delivery  to  the  sheriff  to  be 
executed,  bind  all  the  goods  of  the  judgment  debtor  within  the  province". 
While  the  legislation  does  provide  for  the  forwarding  of  a  copy  of  the  writ  by  a 
sheriff  to  "the  registration  clerk  for  the  province  at  Regina",68  the  manner  in 
which  a  creditor  can  have  chattels  seized  throughout  the  Province  appears  to 
follow  rather  traditional  lines.  As  a  general  proposition,  the  creditor  himself  is 
responsible  for  directing  that  a  copy  of  the  writ  be  sent  to  one  or  more  sheriffs. 
In  this  connection,  reference  should  be  made  to  sections  33  and  34  of  the 
Saskatchewan  Executions  Act: 

33.  A  person  entitled  to  issue  a  writ  of  execution  may  upon  the  issue  of  the  writ 
request  that  it  be  directed  to  any  sheriff  and  may  request  the  local  registrar  or  the 
local  clerk,  as  the  case  may  require,  to  send  the  writ  to  the  sheriff  to  whom  it  is 
directed  and  upon  payment  to  him  of  the  prescribed  fees  the  local  registrar  or  the 
local  clerk  shall  comply  with  the  request. 

34. -( 1 )  A  person  who  has  issued  a  writ  of  execution  and  who  has  caused  it  to  be 
delivered  to  a  sheriff  may  in  writing  request  the  sheriff  to  forward  a  certified  copy 
of  the  writ  to  the  sheriff  at  any  other  judicial  centre. 

(2)  Upon  receipt  of  such  request  the  sheriff  shall  forward  a  certified  copy  of  the 
writ  and  of  all  endorsements  thereon  to  the  sheriff  designated  in  the  request  and 
the  latter  sheriff  shall  upon  receipt  of  the  certified  copy  be  charged  with  the 
execution  of  the  writ. 

If  the  scope  of  the  binding  effect  of  our  proposed  writ  of  enforcement  were 
to  be  extended  to  include  all  of  Ontario,  and  given  the  proposals  that  we  shall 
make  later  in  this  Section,  a  writ  filed  anywhere  in  the  Province  would  bind  the 
debtor's  goods  vis-a-vis  any  person  who  acquires  an  interest  in  them,  except  a 
person  who  acquires  his  interest  in  good  faith,  for  valuable  consideration,  and 
without  notice  of  the  delivery  of  the  writ  to  the  enforcement  office.69  While  the 
protection  afforded  to  creditors  under  the  present  section  10(1)  of  The 
Execution  Act  is  limited,  because  of  the  exception  for  arm's  length 
transferees,  it  is  arguable  that  there  is  no  compelling  justification  for  not 
expanding  the  scope  of  the  writ  and  extending  the  protection  as  much  as 
possible.  There  is  no  reason  why  a  debtor,  against  whom  a  writ  has  been  filed 
only  in  Toronto,  should  be  able  to  transfer  exigible  goods  in  Hamilton  to  a  non- 
arm's  length  transferee  without  adverse  legal  consequences.70 


R.S.S.  1978,  c.  E-12. 

The  Executions  Act,  R.S.S.  1978,  c.  E-12,  s.  31(1). 

See,  now,  the  protection  afforded  to  such  transferees  in  s.  10(1 )  of  The  Execution  Act. 

70  Of  course,  the  transfer  might  be  impugned  pursuant  to  The  Fraudulent  Conveyances  Act, 
R.S.O.  1 970,  c.  1 82,  or  The  Assignments  and  Preferences  Act,  R.S.O.  1 970,  c.  34.  We  shall 
consider  these  Acts  in  a  forthcoming  Part  of  our  Report. 
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The  Commission  is  of  the  view  that  the  county-wide  scope  of  the  binding 
effect  of  a  writ,  reflecting  as  it  does  the  historical  origins  of  the  writ  and  of  a 
sheriff's  jurisdiction,  cannot  be  justified  as  a  matter  of  policy.  Accordingly,  we 
recommend  that  a  writ  of  enforcement  filed  in  any  enforcement  office  in 
Ontario  should  bind  a  debtor's  goods  throughout  the  Province,  in  the  same 
fashion  as  a  writ  of  execution  now  binds  a  debtor's  goods  within  the  county  in 
which  it  is  filed.  As  we  shall  see  in  the  next  Section,  the  protection  afforded  to  a 
creditor  who  files  a  writ  of  enforcement  would  be  lost  where,  before  seizure, 
the  debtor  transfers  his  interest  in  the  goods  to  a  bona  fide  transferee  for  value 
and  without  notice  of  the  writ.  However,  should  a  transfer  be  made  to  a  non- 
arm's  length  party  anywhere  in  the  Province,  the  creditor  could  utilize  the 
proposed  new  provision  to  claim  an  interest  in  the  transferred  goods. 

We  believe  that  the  recommendation  giving  province-wide  scope  to  the 
binding  effect  of  a  writ  of  enforcement  is  a  warranted  increase  in  the  legal 
protection  afforded  to  judgment  creditors,  without  detracting  unjustifiably 
from  the  rights  of  debtors.  Moreover,  our  recommendation  does  not  involve 
changes  in  the  organizational  structure  of  the  enforcement  of  judgment  debts 
system  and  does  not  impose  any  new  obligations  on  persons  who  wish  to 
acquire  an  interest  in  a  debtor's  chattels.71 


71  An  example  of  a  provision  that  would  effect  some  changes  in  the  expectations  of  such 
persons  is  the  proposed  amendment  to  The  Executions  Act,  R..S.S.  1 978,  c.  E- 1 2.  Under  an 
amendment  introduced  by  The  Executions  Amendment  Act,  1980  (Bill  41,  Second  Session, 
Nineteenth  Legislature,  1979-80),  a  writ  of  execution  could  be  registered  under  the 
proposed  Personal  Property  Security  Act  (Bill  42,  Second  Session,  Nineteenth  Legislature, 
1979-80)  and  would  be  integrated  into  the  personal  property  registration  system  in  the 
manner  set  forth  in  proposed  new  sections  2.1,  2.2  and  31  of  The  Executions  Act.  These 
sections  provide  as  follows: 

2. 1 .  Every  writ  of  execution  issued  against  goods,  prior  to  the  coming  into  force  of 
The  Personal  Property  Security  Act,  binds,  from  the  time  of  its  delivery  to  the  sheriff 
to  be  executed,  all  the  goods  of  the  judgment  debtor  within  the  province,  and  takes 
priority  over  any  chattel  mortgage  or  bill  of  sale  which,  by  virtue  of  The  Bills  of  Sale 
Act,  as  it  existed  on  the  day  before  the  coming  into  force  of  The  Personal  Property 
Security  Act,  notwithstanding  section  70  of  that  Act,  had  not  taken  effect  prior  to  the 
receipt  by  the  sheriff  of  the  writ  of  execution,  as  against  the  interests  of  the  creditor 
under  the  execution,  but  does  not  take  priority  over  a  bona  fide  sale  by  the  judgment 
debtor,  accompanied  by  an  immediate  delivery  and  an  actual  and  continued  change  of 
possession  of  the  goods  sold,  without  actual  notice  to  the  purchaser  that  the  writ  is  in 
the  hands  of  the  sheriff. 

2.2.  Every  writ  of  execution  issued  against  goods  on  or  after  the  coming  into  force 
of  The  Personal  Property  Security  Act,  binds,  from  the  time  of  its  delivery  to  the 
sheriff  to  be  executed,  all  the  goods  of  the  judgment  debtor  within  the  province,  and,  if 
it  is  registered,  takes  priority  over  a  security  interest  which  has  not  been  registered  or 
which  is  registered  after  the  writ  of  execution  is  registered,  but  does  not  take  priority 
over: 

(a)  a  bona  fide  sale  by  the  judgment  debtor,  accompanied  by  immediate 
delivery  and  an  actual  and  continued  change  of  possession  of  the  goods 
sold,  without  actual  knowledge  to  the  purchaser  that  a  writ  is  in  the  hands 
of  the  sheriff  or  that  a  seizure  has  been  made; 

(b)  the  interests  of  a  secured  party  who  has  taken  possession  of  the  goods 
before  the  writ  of  execution  is  registered; 

(c)  the  interests  of  a  secured  party  who  has  taken  a  purchase-money 
security  interest  that  is  perfected  pursuant  to  The  Personal  Property 
Security  Act  before  or  within  fifteen  days  after  the  debtor  obtains 
possession  of  the  goods,  whether  perfected  before  or  after  registration  of 
the  writ  of  execution. 
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However,  we  do  wish  to  emphasize  that  our  recommendation  is  limited  to 
the  binding  effect  of  a  writ;  it  should  not  affect  the  method  by  which  a  creditor 
can  have  goods  seized  in  a  county  other  than  the  one  in  which  the  writ  has  been 
filed.  For  example,  while  a  writ  filed  in  Toronto  would  bind  the  debtor's  goods 
in  Hamilton,  the  goods  could  not  be  seized  by  the  sheriff  responsible  for 
Toronto.  The  method  of  actually  having  an  enforcement  officer  seize  and  sell 
the  goods  in  Hamilton  would  have  to  follow  the  rules  recommended  by  the 
Commission  in  Part  I  of  its  Report.72  If,  for  example,  having  regard  to  our 
proposed  rules,  the  sheriff  in  Toronto  had  carriage  of  active  enforcement,  he 
would  have  to  effect  a  full  or  partial  transfer  of  his  enforcement  jurisdiction  to 
the  sheriff  responsible  for  Hamilton  in  order  for  the  latter  sheriff  to  seize  and 
sell  the  goods  in  that  city.  Again,  it  is  important  to  distinguish  between  the 
legal  binding  effect  of  a  filed  writ  of  enforcement  and  the  means  by  which  an 
actual  seizure  of  bound  goods  is  effected. 


b.    The  Time  at  Which  "Goods"  are  Bound  by  a  Writ  of 
Enforcement 

As  we  have  seen,  section  10  of  The  Execution  Act  provides  the  general 
rule  respecting  the  binding  of  the  "goods"  of  the  debtor.  Pursuant  to  section 
10(1),  a  writ  issued  in  the  Supreme  Court  and  in  the  county  and  district  courts 
binds  goods  "from  the  time  of  the  delivery  [of  the  writ  of  execution]  to  the 
sheriff  for  execution".73  With  respect  to  the  enforcement  of  small  claims  court 
judgments,  section  1 0(3)  of  The  Execution  Act  provides  as  follows: 

10. -(3)  Subsection  1  does  not  apply  to  an  execution  against  goods  issued  out  of 
a  small  claims  court,  which  binds  only  from  the  time  of  the  seizure. 

The  Commission  recommends  that  section  10(3)  of  The  Execution  Act, 
containing  the  small  claims  court  binding  provisions,  should  be  repealed,  and 
that  the  debtor's  goods  should  be  bound  at  the  same  time  for  the  purposes  of 
Supreme  Court,  county  and  district  court,  small  claims  court  and  provincial 
court  (family  division)  enforcement.  We  are  of  the  view  that  every  judgment 
creditor  ought  to  have  the  protection  of  section  10(1)  of  The  Execution  Act, 
limited  though  it  may  be,  at  the  earliest  opportunity.  If  a  debtor's  goods  were 
not  subject  to  any  restrictions  until  seizure  were  effected,  some  debtors,  faced 
with  a  judgment  against  them  and  seeking  to  defeat  their  creditors,  might 
dispose  of  their  property  to  a  x\ox\-bona  fide  purchaser  without  any  adverse 


3 1 .  A  writ  of  execution  may  be  registered  by  the  execution  creditor  or  his  solicitor 
in  the  Personal  Property  Registry  by  filing  a  financing  statement  in  accordance  with 
The  Personal  Property  Security  Act  and  the  regulations  under  that  Act,  and  Part  IV 
and  section  66  of  that  Act  applies[s/c],  mutatis  mutandis,  to  a  writ  of  execution 
registered  in  the  registry. 

72  Part  I,  Chapter  3,  Section  5(c),  of  this  Report. 


73 


In  some  jurisdictions,  the  binding  effect  of  a  writ  of  execution  differs  in  the  superior  courts 
and  county  and  district  courts.  In  Manitoba,  for  example,  s.  51(a)  of  The  County  Courts 
Act,  R.S.M.  1970,  c.  C260,  provides  that,  in  the  county  courts,  "a  writ  of  execution  is 
binding  from  the  time  of  seizure  only".  However,  s.  1 1(1)  of  The  Executions  Act,  R.S.M. 
1970,  c.  E160,  provides,  inter  alia,  that  "[e]xcept  as  hereinafter  mentioned  or  as  otherwise 
provided  by  The  Assignments  Act,  every  writ  of  execution  against  goods  and  chattels,  at 
and  from  the  time  of  its  delivery  to  the  sheriff,  or  bailiff,  binds  all  the  goods  and  chattels,  or 
any  interest  in  all  the  goods  and  chattels,  of  the  judgment  debtor.  .  .". 
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legal  consequences.74  While  there  is  sufficient  time  for  a  debtor  to  transfer  his 
goods  and  defraud  his  creditors  prior  to  judgment,  in  some  circumstances  the 
fact  of  the  judgment  itself  may  operate  as  a  stimulus  to  a  fraudulent  debtor. 
Moreover,  in  the  interests  of  uniformity,  we  believe  that  there  ought  not  to  be 
two  different  rules;  in  our  view,  the  existing  Supreme  Court  rule  is  more 
justifiable  than  that  prevailing  in  the  small  claims  courts,  whether  or  not  it 
serves  to  preclude  all  fraudulent  transfers. 

It  is  recommended  that,  unless  the  creditor  expressly  specifies  otherwise,75 
a  debtor's  goods,  which  are  now  comprehended  by  section  10,  ought  to  be 
bound  at  an  early  opportunity,  that  is  to  say,  immediately  upon  delivery  of  a 
writ  of  enforcement  to  any  enforcement  office  in  Ontario.76  The  commence- 
ment of  enforcement  activities  by  delivery  of  a  writ,  and  the  consequent 
binding  of  the  debtor's  goods,  would  be  registered  immediately  in  the 
enforcement  register  or  registers  upon  the  receipt  of  this  material  by  the 
enforcement  office.77 

The  above  proposal  represents  a  change  in  what  appears  to  be  the  present 
law  under  section  10(1).  As  we  have  indicated  already,  in  order  to  bind  the 
debtor's  property  the  writ  of  fieri  facias  now  must  be  delivered  to  the  sheriff 
"for  execution".  This  phrase  has  caused  some  confusion.78  In  Cockburn  v. 
Jeannotte  (No.  2),19  the  Court  stated  as  follows:80 

[I]f  a  writ  of  execution  is  delivered  to  the  sheriff  but  nothing  more,  the  intention  is 
that  he  should  act  upon  it.  The  very  wording  of  the  writ  requires  the  sheriff  to  act 
upon  it.  In  fact,  the  language  used  is:  'You  are  commanded  of  the  goods,  etc.  you 
cause  to  be  made,  etc.' .... 


4  S.  2  of  The  Fraudulent  Conveyances  Act,  R.S.O.  1970,  c.  182,  renders  void  a  conveyance 
made  "with  intent  to  defeat,  hinder,  delay  or  defraud  creditors",  but  this  provision  does  not 
apply  where  the  conveyance  was  for  "good  consideration"  to  a  bona  fide  purchaser  without 
notice  of  the  intent  (s.  3).  See,  also,  ss.  4(1)  and  5(1)  of  The  Assignments  and  Preferences 
Act,  R.S.O.  1970,  c.  34.  The  Commission  will  be  considering  these  statutes  in  a  forthcoming 
Part  of  its  Report. 

75  See  infra,  this  Section. 

76  See  Part  I,  Section  5(a),  of  this  Report. 

11  See  ibid.,  Section  6,  concerning  enforcement  registers. 


78 


79 
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Whereas  s.  10(1)  of  The  Execution  Act  provides  for  binding  upon  the  delivery  of  the  writ 
"for  execution",  reference  may  be  made  by  way  of  contrast  to  r.  2106  of  the  General  Rules 
and  Orders  of  the  Federal  Court  of  Canada,  C.R.C.,  c.  663,  which  provides  as  follows: 

2106.  Lands  and  goods  respectively  shall  be  bound  for  the  purpose  of  execution 
from  the  date  of  the  delivery  of  writs  of fieri  facias  to  the  sheriff  or  other  officer. 

In  Attorney-General  of  Canada  v.  Boucher  (1979),  28  N.B.R.  (2d)  211,  63  A.P.R.  211 
(Q.B.,  T.D.),  the  Court  contrasted  Federal  Court  r.  2106,  which  does  not  require  that  the 
writ  has  to  be  delivered  to  the  sheriff  "for  execution"  in  order  to  bind,  with  s.  5  of  the 
Memorials  and  Executions  Act,  R.S.N.B.  1973,  c.  M-9,  which,  essentially  like  Ontario  s. 
1 0(  1 ),  requires  delivery  of  the  writ  "to  be  executed".  The  Court  held  that,  having  regard  to 
the  language  of  the  governing  provision  (Federal  Court  r.  2106),  the  writ  in  question  bound 
the  land,  notwithstanding  directions  by  the  creditor  to  the  sheriff  not  to  levy. 

[1942]  1  W.W.R.  843  (Sask.  Dist.  Ct.). 

Ibid.,  al  $41. 
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Counsel,  in  his  argument,  cited  the  case  of  Foster  v.  Smith,™  where  the 
creditor,  upon  delivering  his  writ  to  the  sheriff,  told  him  that  he  was  to  let  the 
writ  lie  dormant  in  the  sheriffs  office  until  further  instructions  or  until  other 
writs  were  delivered  to  his  office.  In  Foster,  the  Court  held  that  the  writ  was 
not  in  the  sheriffs  hands  "to  be  executed",  and  therefore  it  did  not  bind  the 
debtor's  goods.  Burns,  J.,  commenting  on  the  creditor's  instructions,  stated:82 

[I]t  was  just  as  if  the  attorney  had  kept  the  writ  in  his  own  office  until  that  time, 
and  then  had  for  the  first  time  placed  the  writ  in  the  sheriffs  hands  to  be 
executed. 

In  the  view  of  Burns,  J.,  there  would  appear  to  be  a  very  intimate  nexus 
between  the  "execution"  of  the  writ  and  the  creditor's  request  for  some 
positive  action  by  the  sheriff.  Burns,  J.,  stated  as  follows:83 

From  the  time  the  directions  are  given  to  proceed  upon  the  writ,  whether  that  be 
with  the  delivery  of  it  to  the  sheriff  or  at  a  subsequent  time,  it  is  an  execution  in  his 
hands  to  be  executed.  The  delivery  for  that  purpose  is  to  be  considered  when  it  is 
to  be  acted  upon. 

A  summary  of  the  law  respecting  the  time  at  which  personalty  and  realty 
are  bound  appears  in  Johnson  v.  Crocker™  where  it  is  stated  as  follows:85 

Where  there  is  no  evidence  beyond  the  mere  delivery  of  the  writ  to  the  Sheriff,  it 
may  fairly  be  inferred  that  it  was  intended  for  immediate  execution,  inasmuch  as 
the  writ  commands  the  Sheriff  to  execute  it,  and  make  his  return  at  the  next  term. 
The  special  endorsement  of  the  amount  to  be  levied  would  not  amount  to  more 
than  the  body  of  the  writ  itself;  it  only  limits  the  amount  of  the  levy,  but  in  itself, 
conveys  no  more  instruction  to  the  Sheriff  to  execute  the  writ  for  the  amount 
mentioned  in  the  endorsement,  than  does  the  writ  itself  to  execute  for  the  amount 
mentioned  in  the  body  of  the  writ.  Again,  it  might  appear  that  when  the  execution 
was  placed  in  the  hands  of  the  Sheriff,  he  was  distinctly  told  not  to  enforce  it 
without  further  instructions.  In  such  case,  it  would  be  clearly  not  within  the 
provision  of  the  statute,  and  by  such  delivery  the  goods  of  the  debtor  would  not  be 
bound.  But  there  may  be  a  third  case,  where,  though  there  is  not  evidence  of 
positive  direction  to  the  Sheriff  not  to  execute,  circumstances  may  appear  which 
must  strongly  tend  to  the  inference  that  when  the  writ  was  delivered  to  the 
Sheriff,  it  was  not  the  wish  or  intention  of  the  execution  creditor  that  such  writ 
should  be  executed  without  further  instructions  to  the  Sheriff  so  to  do.  Under 
such  circumstances,  it  might  be  a  very  proper  question  of  fact  for  a  jury,  whether 
the  writ  when  handed  to  the  Sheriff  was  really  delivered  to  be  executed. 

We  believe  that  there  is  a  meaningful  distinction  between  a  creditor's 
wish  to  bind  the  debtor's  property  and  his  wish  to  effect  a  seizure  and  sale,  or 
even  just  a  seizure,  of  that  property.  It  is  not  likely  that  most  creditors  are 
aware  of  the  existence  of,  much  less  the  interpretation  given  to,  the  term  "for 


81  (1856),  13U.C.Q.B.  243. 

82  Ibid.,  at  251.  Emphasis  in  original. 

83  Ibid.,  at  252. 

84  (1859),  9  N.B.R.  94.  See,  also,  Hamilton  v.  Bryson  (1869),  12  N.B.R.  629;  Naismith  v. 
Wilson  (1844),  4  Kerr  (Vol.  2)  459;  DeWolfv.  Carvill  (1865),  1 1  N.B.R.  299;  and  Record 
v.  Record (\8S\),2\  N.B.R.  277. 

85  (1859),  9  N.B.R.  94,  at  98. 
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execution"  in  section  10(1)  of  The  Execution  Act.  When  creditors  or  their 
solicitors  instruct  the  sheriff  not  to  "act  upon"  the  delivered  writ,  they 
virtually  always  mean  that  no  physical  seizure  ought  to  be  effected  at  that 
juncture.  We  do  not  believe  that  they  mean  that  the  writ,  having  already  been 
issued  and  delivered,  ought  not  to  bind  the  debtor's  goods.  It  is  unlikely  that 
the  creditor  intends  to  relinquish  whatever  slim  protection  now  is  afforded  him 
under  section  10(1)  of  The  Execution  Act.  Yet  an  injudicious  direction  to  the 
sheriff,  ordinarily  relating  solely  to  the  act  of  seizure,  may  have  just  such  a 
prejudicial  effect. 

In  the  Commission's  opinion,  a  creditor  should  be  entitled  to  protect  his 
interests  at  an  early  stage,  by  delivering  a  writ  of  enforcement  to  the 
enforcement  office  and  thereby  having  the  debtor's  property  bound,  without 
necessarily  requiring  the  sheriff  to  proceed  further.  To  countenance  a  contrary 
conclusion  may  well  serve  only  to  force  a  creditor,  immediately  and 
automatically,  to  instruct  the  sheriff  to  seize  and  sell  the  debtor's  property,  in 
order  to  protect  himself,  whereas  in  fact  he  might  wish  to  delay  active 
enforcement  proceedings  in  order  to  help  the  debtor  or  for  some  other  reason. 
If  the  creditor  does  not  wish  the  protection  provided  by  the  immediate  binding 
effect  of  a  writ  of  enforcement,  we  recommend  that  he  should  either  withhold 
delivery  of  the  writ  of  enforcement  to  the  enforcement  office  or,  having 
delivered  the  writ,  notify  the  sheriff  specifically  and  unambiguously  that  he 
does  not  wish  the  writ  to  bind.  If  the  creditor  wishes  to  restrict  the  binding 
effect  of  the  writ  to  certain  property,  or  if  he  does  not  wish  certain  property  to 
be  bound,  he  should  be  required  to  provide  the  sheriff  with  precise  directions  to 
this  effect.86  Again,  a  request  merely  to  delay  active  enforcement  should  not  be 
sufficient  to  suspend  the  binding  effect  of  the  creditor's  writ  of  enforcement. 


c.    The  Effect  of  a  Writ  of  Enforcement  on  a  Transferee  of 
the  Debtor's  "Goods" 

One  final  matter  respecting  the  binding  of  the  debtor's  goods  concerns  the 
effect  of  the  delivery  of  a  writ  of  enforcement  on  a  transferee  of  the  goods.  At 
present,  this  issue  is  relevant  only  in  the  Supreme  Court  and  in  county  and 
district  courts,  since  a  small  claims  court  execution  binds  only  from  actual 
seizure,  and  not  from  the  delivery  of  any  document.  However,  it  would  be  of 
universal  concern  if  the  Legislature  were  to  adopt  our  proposal  respecting 
uniformity  of  legislation  along  the  lines  now  prevalent  in  the  Supreme  Court 
and  county  and  district  courts. 

With  respect  to  the  present  effect  of  a  Supreme  Court  writ  of  execution 
on  a  subsequent  purchaser  or  transferee  from  the  debtor,  section  10(1)  of  The 
Execution  Act  provides,  in  part,  as  follows: 

10. -(1)  . . .  but  save  as  to  bills  of  sale  and  chattel  mortgages,  no  writ  of 
execution  against  goods  prejudices  the  title  to  such  goods  acquired  by  a  person  in 
good  faith  and  for  valuable  consideration  unless  such  person  had,  at  the  time 


86 


See  The  Executions  Act,  R.S.M.  1970,  c.  E160,  s.  11(2),  which  provides  as  follows: 
"Notwithstanding  subsection  (1)  [the  general  binding  provision:  see  supra,  note  73],  the 
judgment  creditor  should  be  entitled  to  exclude  from  any  writ  of  execution  directed  to  the 
sheriff  or  bailiff  any  goods  and  chattels  or  any  interest  therein  of  the  judgment  debtor,  and 
the  writ  of  execution  shall  not  bind  those  goods  and  chattels  or  interests  therein  so 
excluded." 
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when  he  acquired  his  title,  notice  that  such  writ  or  any  other  writ  by  virtue  of 
which  the  goods  of  the  execution  debtor  might  be  seized  or  attached  has  been 
delivered  to  the  sheriflfand  remains  in  his  hands  unexecuted. 

It  should  be  noted  that  anyone  who  now  acquires  title  under  a  bill  of  sale  or 
chattel  mortgage  is  not  protected  by  the  section  and  is  therefore  subject  to  an 
outstanding  writ  in  the  hands  of  the  sheriff. 

The  Commission  is  of  the  view  that  purchasers  and  secured  parties 
coming  within  the  proviso  quoted  above  ought  not  to  be  in  any  different 
position  than  other  persons,  including  secured  parties  other  than  chattel 
mortgagees,  who  acquire  their  title  subsequent  to  the  delivery  of  a  writ  of 
enforcement  to  the  enforcement  office.  We  therefore  recommend  that  the 
phrase  "save  as  to  bills  of  sale  and  chattel  mortgages"  ought  to  be  repealed. 
No  person  who  acquires  his  title  from  the  debtor  should  be  prejudiced  by  the 
binding  of  the  debtor's  property  by  a  writ  of  enforcement,  so  long  as  he 
acquires  his  title  in  good  faith,  for  valuable  consideration  and  without  notice  of 
the  delivery  of  the  writ  to  the  enforcement  office.87 

The  requirement  that  the  purchaser  or  transferee  must  be  without  notice 
of  the  delivery  of  the  writ  of  enforcement  to  the  enforcement  office  deserves 
further  explanation,  in  that  it  alters  somewhat  the  existing  law  respecting  the 
protection  afforded  to  a  bona  fide  purchaser  or  transferee.  At  present,  the 
person  to  be  protected  must  not  have  notice  that  a  writ  of  execution  "has  been 
delivered  to  the  sheriff  and  remains  in  his  hands  unexecuted".88  There  has  been 
little  jurisprudence  concerning  the  definition  to  be  given  to  the  word 
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While  under  these  circumstances  a  transferee  would  be  protected  by  the  specific  provisions 
recommended  above,  it  is  at  least  arguable  that  in  some  cases  the  transfer  may  be  attacked 
as  a  fraudulent  conveyance:  the  transferee  may  well  be  without  notice  of  the  delivery  of  the 
writ  of  enforcement  to  the  enforcement  office,  but  he  nevertheless  may  have  notice  or 
knowledge  of  the  debtor's  fraudulent  intent  to  defeat  his  creditors.  However,  it  also  should 
be  borne  in  mind  that  s.  10(1),  and  our  recommended  provision,  require  that  the  transferee 
must  acquire  his  title  "in  good  faith".  Does  this  phrase  comprehend  the  fraudulent  transfer 
situation  described  above,  or  does  it  refer  only  to  the  genuineness  of  the  transfer  itself,  or  is 
it  restricted  to  good  faith  vis-a-vis  the  debtor's  status  as  an  execution  debtor  or  a  debtor  in 
respect  of  whom  enforcement  activities  have  been  commenced? 

Reference  also  should  be  made  to  the  Manitoba  Executions  Act,  R.S.M.  1970,  c. 
E160,  s.  1 1(1).  Unlike  s.  10(1)  of  the  Ontario  Execution  Act,  s.  1 1(1)  of  the  Manitoba 
statute  saves  a  bona  fide  sale  by  a  debtor  to  a  transferee  only  where  the  sale  is  "followed  by 
an  actual  and  continued  change  of  possession"  of  the  goods  or  chattels.  Accordingly,  where 
the  debtor  sells  personal  property  to  an  innocent  transferee  who  leaves  the  property 
temporarily  in  the  possession  of  the  debtor,  the  writ  of  fieri  facias  takes  priority.  The 
Commission  is  of  the  view  that  the  critical  issue  is  whether  the  transferee  is  bona  fide  and 
has  paid  valuable  consideration,  not  whether  there  has  been  "an  actual  and  continued 
change  of  possession".  The  only  possible  caveat  to  this  statement  is  in  respect  of  our 
proposals  concerning  voidable  transactions  (see  a  forthcoming  Part  of  the  Commission's 
Report). 

By  way  of  contrast  to  those  provinces  in  which  a  bona  fide  transferee  may  obtain  good 
title  to  chattels  sold  subsequent  to  delivery  of  a  writ,  reference  should  be  made  to  the  law  in 
New  Brunswick,  where  a  saving  provision  akin  to  the  one  that  appears  in  s.  10(1)  of  the 
Ontario  Execution  Act  does  not  appear.  Consequently,  once  a  writ  has  been  delivered,  the 
debtor's  goods  are  bound  pursuant  to  s.  11  of  the  Statute  of  Frauds,  R.S.N.  B.  1973,  c.  S-14, 
and  the  sheriff  can  follow  them  into  the  hands  of  even  a  bona  fide  purchaser.  A  discussion, 
and  critique,  of  this  aspect  of  debtor-creditor  law  appears  in  Continental  Automotive  Inc.  v. 
LeGassick  (1980),  29  N.B.R.  (2d)  456,  66  A.P.R.  456  (Q.B.,  T.D.). 
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The  Execution  Act,  R.S.O.  1970,  c.  152,  s.  10(1). 
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"unexecuted",  although  one  case  has  held  that  "the  grammatical  sense"  of  the 
term  makes  it  refer  to  the  situation  where  "the  money  [has]  not  been  made  or 
paid".89  In  another  case,  discussed  earlier,  it  was  held  that  "where  such  an 
essential  step  in  execution  as  actual  seizure  has  already  been  effected  it  is  . . . 
impossible  to  regard  the  writ  as  one  which  still  'remained  unexecuted  in  the 
hands  of  the  sheriff".90 

If  the  law  is  such  that  a  seizure  will  terminate  the  protection  afforded  in 
section  10(1),  it  is  not  clear  under  our  proposed  regime  what  purpose  would  be 
served  by  the  phrase  "and  remains  in  his  hands  unexecuted".  We  are  of  the 
view,  and  accordingly  recommend,  that  this  phrase  should  be  deleted.  It 
should  be  sufficient  for  anyone  attempting  to  impeach  a  transaction  to  prove 
that  the  transferee  or  purchaser  had  notice  that  a  writ  of  enforcement  had 
been  delivered  to  the  enforcement  office.  It  has  been  stated  that  "the  purpose 
of  the  provision  now  under  consideration  is  evidently  to  prevent  an  execution 
from  interfering  with  honest  commercial  transactions  made  without  notice  of 
execution".91  Once  notice  of  the  commencement  of  enforcement  activities92 
against  the  debtor  is  received,  it  cannot  reasonably  be  said  that  the  prospective 
purchaser  or  transferee  ought  to  be  protected.  He  must,  or  should,  reasonably 
assume  that  active  enforcement  measures  have  been,  or  are  very  soon  to  be, 
commenced  against  the  debtor's  exigible  property.  Accordingly,  if  he  seeks  to 
acquire  any  right,  title  or  interest  in  respect  of  the  debtor's  property,  he  should 
do  so  only  at  his  peril. 


(Hi)   Criminal  Sanctions  for  Damage  to  or  Destruction  of 
Exigible  Personal  Property 

We  already  have  noted  that  section  10(1)  of  The  Execution  Act,  if 
amended  in  accordance  with  our  recommendations,  would  permit  transferees 
of  otherwise  bound  personal  property  to  obtain  a  good  title,  free  of  the  rights  of 
the  creditors  and  the  sheriff,  so  long  as  the  title  was  acquired  in  good  faith,  for 
valuable  consideration  and  without  notice  that  a  writ  of  enforcement  has  been 
filed  against  the  debtor. 

Ordinarily,  a  fraudulent  debtor  will  attempt  to  realize  some  present  or 
future  financial  or  other  tangible  gain,  so  that  he  normally  will  seek  to  sell  or 
even  give  away  (for  example,  to  his  spouse)  his  exigible  personal  property  in 
order  to  defraud  his  creditors.  There  may  be  instances,  however,  in  which  a 
vindictive  debtor  will  damage  or  destroy  his  property  rather  than  see  it  seized 
and  sold. 

With  respect  to  existing  criminal  sanctions,  reference  should  be  made  to 
sections  350(a)  and  301  of  the  Criminal  Code:93 


89 


90 


Young  v.  Dencher,  [1923]  1  D.L.R.  432  (Alta.  S.C.,  App.  Div.),  at  439. 

Lloyds  and  Scottish  Finance,  Ltd.  v.  Modern  Cars  and  Caravans  (Kingston),  Ltd.,  [1966] 
1  Q.B.  764,  at  781,  [1964]  2  All  E.R.  732,  at  740.  Emphasis  in  original.  See  supra,  this 
Chapter,  Section  1(c). 

Young  v.  Dencher,  supra,  note  89,  at  439. 

Evidenced  by  the  creditor's  delivering  the  writ  of  enforcement  to  the  enforcement  office. 

R.S.C.  1970,  c.  C-34. 
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350.  Every  one  who, 

(a)     with  intent  to  defraud  his  creditors, 

(i)     makes  or  causes  to  be  made  a  gift,  conveyance,  assignment,  sale, 
transfer  or  delivery  of  his  property,  or 

(ii)    removes,  conceals  or  disposes  of  any  of  his  property.  . . 

is  guilty  of  an  indictable  offence  and  is  liable  to  imprisonment  for  two  years. ^ 

301.  Every  one  who,  for  a  fraudulent  purpose,  takes,  obtains,  removes  or 
conceals  anything  is  guilty  of  an  indictable  offence  and  is  liable  to  imprisonment 
for  two  years. 

The  Commission  recommends  that  legislation  enacted  by  the  Parliament  of 
Canada  should  be  amended  so  that  the  fraudulent  damaging  or  destruction  of 
exigible  personal  property  is  comprehended  by  either  section  350  or  section 
301,  or  both  sections,  of  the  Criminal  Code. 


(iv)  The  Right  to  Insurance  Proceeds  Covering  Bound  Personal 
Property  Lost,  Damaged,  Destroyed  or  Stolen 


In  some  cases,  the  debtor's  exigible  and  insured  personal  property  may  be 
lost,  damaged,  destroyed  or  stolen  subsequent  to  the  binding  of  that  property 
by  a  writ  of  enforcement,  but  prior  to  the  initiation  of  seizure  proceedings.  If 
insurance  proceeds  in  respect  of  such  property  were  permitted  to  be  paid  out 
directly  to  the  debtor,  there  might  be  instances  in  which  the  creditors  would  be 
severely  prejudiced,  particularly  where  the  debtor  seeks  to  defraud  his 
creditors.  We  are  of  the  view  that  a  method  ought  to  be  found  for  protecting 
creditors,  while  at  the  same  time  avoiding  prejudice  to  third  party  payees, 
such  as  mortgagees,  who  under  mortgage  clauses  or  other  similar  provisions 
have  sought  to  ensure  that  the  loss  will  be  paid  first  to  them,  as  their  interest 
may  appear,  and  only  then  to  the  insured.  We  believe  that  our  proposed  new 
garnishment  provisions,95  providing  as  they  do  for  the  garnishment  of  all  debts 
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There  are  some  provincial  provisions  covering  the  same  field  as  s.  350(a)  of  the  Criminal 
Code.  For  example,  r.  42(36)(a)  of  the  British  Columbia  Supreme  Court  Rules,  effective  as 
of  January  3,  1977,  provides  for  the  committal  of  a  debtor  "[i]f  it  appears  to  the  examiner 
that  the  debtor,  (a)  with  intent  to  defraud  the  creditor,  has  made  or  caused  to  be  made  any 
gift  or  delivery  or  transfer  of  property,  or  has  removed  or  concealed  property.  .  .".  In 
Microwave  Cablevision  Ltd.  v.  Harvard  House  Capital  Ltd.,  [1980]  3  W.W.R.  83,  14 
C.P.C.  202  (B.C.S.C),  Meredith,  J.,  held  that  the  relevant  rule  dealt  with  the  enforcement 
of  judgments,  and  not  punishment  per  se,  and  therefore  was  constitutional.  However,  this 
case  was  decided  prior  to  the  enactment,  as  part  of  the  1979  revision,  of  the  Court  Order 
Enforcement  Act,  R.S.B.C.  1979,  c.  75.  S.  45  of  that  Act  provides  as  follows:  "No  person 
shall  be  taken  in  execution  on  a  judgment.'"  This  provision  is  broader  than  the  previous  one, 
s.  5  of  the  Execution  Act,  R.S.B.C.  1960,  c.  135,  which  made  an  exception  for  committal 
under  the  Arrest  and  Imprisonment  for  Debt  Act,  R.S.B.C.  1960,  c.  17,  repealed  by  the 
Attorney-General  Statutes  Amendment  Act,  1975,  S.B.C.  1975,  c.  4,  s.  1.  Postjudgment 
arrest  will  be  dealt  with  in  a  forthcoming  Part  of  our  Report. 

See  infra,  Chapter  3. 
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owing  to  the  debtor,  would  permit  creditors  in  appropriate  cases  to  seek 
payment  directly  from  the  debtor's  insurers,  and  therefore  would  provide 
adequately  for  the  protection  noted  above.  We  mention  the  matter  at  this 
juncture  only  to  allay  concern  that  creditors  may  have  no  satisfactory  and 
expeditious  recourse  to  insurance  proceeds  representing  lost,  damaged, 
destroyed  or  stolen  exigible  property  belonging  to  the  debtor  and  bound  under 
our  proposed  rules. 


(b)    The  Seizure  of  Personal  Property 

(i)    Personal  Property  Subject  to  Seizure 

a.    General 

One  of  the  most  frequent  criticisms  directed  at  the  present  law  of 
enforcement  of  judgment  debts  concerns  the  scope  of  the  writ  of  fieri  facias  or, 
more  precisely,  the  kinds  of  personal  property  subject  to  seizure.  The  law  in 
this  area  has  witnessed  a  series  of  haphazard  changes,  ad  hoc  responses  to 
immediate  concerns  about  the  inexigibility  of  certain  types  of  property. 
Accordingly,  the  common  law  restriction  of  this  writ  to  tangible  personal 
property  gradually  gave  way  to  include,  for  example,  securities  for  money, 
book  debts  and  other  choses  in  action,  patents,  and  equitable  rights.  But  even 
now  The  Execution  Act  is  not  comprehensive.  Moreover,  assuming  the 
development  of  new  kinds  of  property  interests,  the  present  Act  still  would 
appear  to  be  inherently  deficient.96 

The  non-exigibility  of  certain  types  of  personal  property  is  not  self- 
evident  from  a  literal  reading  of  section  18  of  The  Execution  Act.  This 
provision  begins  as  follows: 

18.  The  sheriff  may  seize  and  sell  any  equitable  or  other  right,  property, 
interest  or  equity  of  redemption  in  or  in  respect  of  any  goods,  chattels  or  personal 
property,  including  leasehold  interests  in  any  land  of  the  execution  debtor .... 

Historically,  however,  the  Act  has  fallen  heir  to  much  of  the  English  common 
law  concerning  the  nature  and  scope  of  writs  of  execution  against  personalty.97 
While  statutory  provisions  and  judicial  pronouncements  have  altered  the 
common  law  to  a  considerable  degree,  the  precise  nature  of  the  changes  is  not 
always  free  from  doubt.  Suffice  it  to  state  that  section  18  and  similar 
legislation  in  other  Canadian  jurisdictions  generally  have  been  given  a  rather 


96  See  New  Brunswick  Department  of  Justice,  Law  Reform  Division,  Third  Report  of  the 
Consumer  Protection  Project,  Vol.  II,  Legal  Remedies  of  the  Unsecured  Creditor  After 
Judgment  ( 1 976),  at  2 1 5- 1 6.  Hereinafter  referred  to  as  the  "New  Brunswick  Report". 

97  See  Dunlop,  "Execution  against  Personal  Property  in  England  and  British  Columbia" 
(1972),  7  U. B.C. L. Rev.  171,esp.  at  171-77  and  \93etseq. 
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circumscribed  interpretation.98  The  other  sections  of  the  Act,  rendering  many 
kinds  of  non-tangible  property  subject  to  execution,  have  been  viewed  as  doing 
more  than  merely  creating  special  procedures  for  seizure;  rather,  they  have 
been  seen  as  alone  creating  the  very  right  to  seizure  that  section  18  itself  has 
not  provided. 

As  a  result,  many  types  of  personal  property  remain  immune  from 
seizure,  including  liquor  licences"  and  other  non-assignable  licences,100  trade 
marks,101  industrial  designs,102  the  interest  of  a  chattel  lessor  not  in 
possession,103  and  the  interest  of  a  pledgor  not  in  possession.104  In  other  cases, 
the  law  is  somewhat  ambiguous,  at  least  if  one  is  to  compare  decisions  from 
the  various  Canadian  provinces.  For  example,  while  in  Ontario  and  British 
Columbia  the  interest  of  a  conditional  purchaser  would  appear  to  be 
exigible,105  it  has  been  held  otherwise  in  Manitoba.106 


9  This  same  comment  may  be  made  of  broad  statutory  language  in  many  American 
jurisdictions.  For  example,  s.  688(a)  of  the  California  Code  of  Civil  Procedure  provides  as 
follows:  "All  goods,  chattels,  moneys  or  other  property,  both  real  and  personal,  or  any 
interest  therein,  of  the  judgment  debtor,  not  exempt  by  law,  and  all  property  and  rights  of 
property  levied  upon  under  attachment  in  the  action,  are  subject  to  execution.'"  The 
California  Law  Revision  Commission  in  its  Tentative  Recommendation  Relating  to 
Enforcement  of  Judgments  (March  1979),  recommended  simply  that  "[a]  11  the  property  of 
the  judgment  debtor"  should  be  subject  to  enforcement  (proposed  s.  707.120(a)(1)).  The 
Comment  under  s.  707.120  states  that  the  amendment  "is  not  intended  to  limit  in  any  way 
the  scope  of  property  subject  to  the  enforcement  of  a  money  judgment".  Yet,  notwithstand- 
ing such  comprehensive  language,  the  Commissioners  add  caveats  to  the  scope  of  the  above 
provisions.  For  example,  in  the  Comment  they  state  as  follows:  "Generally,  property 
interests  that  are  assignable  may,  by  some  procedure,  be  reached  to  satisfy  a  money 
judgment."  Concerning  the  seizure  of  non-assignable  or  restrictively-assignable  interests, 
see  infra,  this  Chapter,  Section  3(b)(i)b(9). 

99  Walsh  v.  Walper  (1902),  3  O.L.R.  158  (Div.  Ct.).  See  infra,  note  112. 

100  Muckleston  v.  Smith  (1868),  17  U.C.C.P.  401.  See  McPherson  v.  Temiskaming  Lumber 
Co.,  [  1 9 1 3]  A. C.  1 45,  23  O.W.R.  458,  9  D.L.R.  726  (P.C.),  where  a  timber  licence  was  held 
to  be  exigible  as  an  interest  in  land.  See  infra,  note  1 1 2,  concerning  non-assignable  licences. 

Gegg  v.  Bassett  (1902),  3  O.L.R.  263  (Div.  Ct.). 

Toronto-Dominion  Bank  v.  Car-Tree  International  Ltd.  (1968),  66  D.L.R.  (2d)  552 
(Sask.  Q.B.).  See,  also,  Brown  v.  Cooper  ( 1 870),  1  V.R.(L.)  210. 
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103  Kinnear  v.  Kinnear  (1924),  26  O.W.N.  1 1 1  (H.C.J. );  Fraser  v.  Jenkins  (1888),  20  N.S.R. 
494. 

104  Young  v.  Lambert  (1870),  L.R.  3  P.C.  142. 

Pineo  v.  Bell  (1923),  25  O.W.N.  55  (H.C.J.);  Ruscheinsky  v.  A.  Spencer  and  Co.  Ltd., 
[1948]  2  W.W.R.  58  (B.C.S.C).  In  The  Goldie  and  McCulloch  Co.  (Ltd.)  v.  Harper 
( 1 899),  3 1  O.R.  284  (Div.  Ct.),  at  288-89,  Meredith,  C.J.,  said  that  under  The  Conditional 
Sales  Act  (see,  now,  The  Personal  Property  Security  Act,  R.S.O.  1970,  c.  344)  the 
purchaser  "is  given  an  equitable  right  to  the  property".  See,  also,  the  Payne  Report,  supra, 
note  17,  at  179,  para.  679. 

Overby  v.  McLean  (1928),  37  Man.  R.  525,  [1928]  3  W.W.R.  328,  [1928]  4  D.L.R.  917 
(C.A.).  However,  Fullerton,  J. A.,  did  say  at  one  point  that  "it  may  be"  that  the  creditor 
could  seize  and  sell  the  "equitable  interest"  of  the  debtor.  It  appears  that  the  creditor  was 
here  seeking  to  sell  the  car  itself.  Dennistoun,  J.  A.,  on  the  other  hand,  stated  that  the  debtor 
had  no  exigible  interest  at  all  in  the  car. 
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The  gaps  in  exigibility  and  the  ambiguity  in  other  areas  are  frustrating  in 
practice  and  fundamentally  unsound  in  principle.107  As  the  New  Brunswick 
Report  has  noted,  the  "law  of  creditor's  remedies  has  never  adopted  the  basic 
principle  that  whatever  is  a  valuable  asset  to  a  debtor  should  prima  facie  be 
available  to  satisfy  the  claims  of  a  creditor",108  subject  to  a  meaningful  set  of 
exemptions.  We  believe  that  this  basic  principle  should  be  recognized  and  that 
it  should  be  enshrined  unambiguously  in  the  legislation  respecting  enforce- 
ment against  personal  property.  New  legislation  should  make  it  clear  that, 
despite  any  restrictive  interpretation  now  given  to  the  language  of  section  18 
of  The  Execution  Act,  there  are  no  longer  any  common  law  limitations  with 
respect  to  the  exigibility  of  personal  property.109  A  carefully  drafted  provision 
to  this  effect  should  remove  the  judicial  and  historical  gloss  placed  on  what 
otherwise  appears  to  be  the  very  comprehensive  scope  of  the  opening  flush  of 
section  18.  It  also  should  be  made  clear  that  exigibility  does  not  depend  on 
possession  in  the  debtor,  whether  actual  or  constructive,  despite  some  case  law 
to  the  contrary.110  It  should  be  sufficient  for  the  purpose  of  exigibility  that  the 
debtor  has  some  right,  title  or  interest  in  the  property,  irrespective  of  the 
nature  of  the  property  or  the  type  of  right,  title  or  interest  asserted. 

We  do  acknowledge,  however,  that  there  will  be  certain  limits  placed  on 
exigibility.  In  some  instances,  the  limits  will  be  statutory.  For  example,  The 
Foreign  Cultural  Objects  Immunity  from  Seizure  Act,  1978ni  prohibits  the 
seizure  of  certain  foreign  works  of  art  or  other  cultural  objects  brought  into 
Ontario  for  exhibition  through  an  agreement  between  the  foreign  owner  or 
custodian  and  the  Government  of  Ontario  or  any  cultural  or  educational 
institution  in  Ontario.  In  other  instances,  the  limits  will  be  imposed  by  the  very 
nature  of  the  property.  For  example,  some  kinds  of  property  simply  will  not  be 
readily  marketable,  notwithstanding  the  fact  that  the  proposed  new  rule 
would  remove  any  automatic  strictures  against  their  seizure  and  sale.  One  also 
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108 


See  Dunlop,  supra,  note  97,  at  218. 


Supra,  note  96,  at  215.  In  the  course  of  recommending  a  completely  new  type  of 
enforcement  regime,  the  Report  recommended  that,  subject  to  the  exemption  proposals, 
"any  present  or  future  asset  of  a  debtor  [should]  be  made  available  for  the  satisfaction  of  a 
creditor's  claim.  .  ."  (at  272;  emphasis  deleted).  The  new  system  would  provide  "for  a 
flexible  discretionary  determination  by  a  properly  qualified  official  of  the  best  means  of 
satisfying  the  creditor's  claim  out  of  the  available  assets  of  the  debtor.  .  ."  (ibid.,  emphasis 
deleted). 

It  is  interesting  to  note,  however,  that  in  recommending  modifications  to  the  existing 
system,  in  lieu  of  fundamental  change,  a  piecemeal  approach  was  taken  in  the  New 
Brunswick  Report  to  expanding  the  categories  of  personalty  subject  to  seizure.  Specific 
reference  was  made  in  the  summary  of  recommendations  to  "the  shares  of  private  or  closed 
corporations"  (at  17),  "securities  for  money"  (at  17),  and  "the  interest  of  the  mortgagee 
under  a  chattel  mortgage  and  the  interest  of  both  buyer  and  seller  under  a  conditional  sale" 
(at  18). 

109  Such  limitations  relate  essentially  to  the  writ  of  execution  comprehending  only  tangible 
personal  property.  See,  for  example,  Dunlop,  supra,  note  97,  at  1 72  et  seq. 


no 


See  supra,  notes  103  and  104.  Although  see  s.  20  of  The  Execution  Act,  which  deals  with 
the  seizure  of  "property  in  the  possession  of  a  third  person  claiming  it  and  not  in  the 
possession  of  the  debtor  against  whose  property  the  execution  was  issued"  (s.  20(1)). 
However,  s.  20  may  be  said  to  provide  only  a  procedural  rule,  rather  than  to  establish  a  right 
to  seize  all  types  of  property  in  the  third  party's  possession. 

S.O.  1978,  c.  75. 
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may  refer  to  certain  types  of  non-assignable  licences  or  other  rights,  and  to 
licences  or  rights  that  under  the  applicable  agreement  may  not  be  assigned 
without  prior  consent.  Since  generally  the  sheriff  and  creditors  may  seize  and 
sell  only  the  interest  of  the  debtor  in  the  property,  non-assignable  property 
ordinarily  would  not  be  transferable  at  all,  while  restrictively  assignable 
property  could  be  transferred  only  after  prior  approval,  a  prerequisite  that  in 
some  cases  would  be  tantamount  to  an  outright  prohibition.112  Under  the  rules 
that  we  shall  propose  later  in  this  Part  of  the  Report,113  a  court  would  have 
jurisdiction  to  render  void  a  non-assignability  or  restrictive-assignability 
clause  under  certain  circumstances;  however,  where  such  a  clause  is  not 
declared  inoperative,  the  interest  would  either  not  be  seizable  in  law  or  would 
not  be  seizable  in  practice. 

Notwithstanding  the  wide  scope  of  the  proposed  new  rule  regarding 
exigibility,  the  Commission  recommends  that  new  legislation  should  continue 
to  provide  expressly  for  the  exigibility  of  specified  types  of  personal  property. 
The  decision  to  include  a  specific  type  of  property  should  be  based  on  all  the 
circumstances  of  the  case,  including  the  nature  of  the  property,  the  need  to 
clarify  its  exigibility,  despite  the  broad  language  of  the  proposed  new  general 
section,  and  the  need  to  enact  unique  seizure  or  sale  rules  for  the  particular 
type  of  property. 

Before  expanding  upon  this  recommendation,  we  wish  to  make  it  clear 
that  our  recommendation  concerning  the  specific  inclusion  of  certain  types  of 
property  in  new  legislation  does  not  reflect  a  belief  that  exhaustive  specificity 
is  either  practicable  or  desirable.  In  the  first  place,  it  would  be  impossible  to 
compile  a  complete  and  unalterable  list  of  all  types  of  personal  property  or 
property  interests  that  now  and  in  the  future  ought  expressly  to  be  made 
exigible.  In  the  second  place,  such  a  comprehensive  list  is  not  absolutely 
essential  given  the  broad  general  seizure  provision  that  we  have  proposed. 
Accordingly,  to  make  this  position  clear,  we  recommend  that  legislation 
should  provide  unequivocally  that  the  classes  of  property  specifically  referred 
to  in  the  legislation  do  not  constitute  a  comprehensive  and  exhaustive  list  of 
exigible  personal  property. 
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See,  for  example,  s.  4(4)  of  The  Liquor  Licence  Act,  1975,  S.O.  1975,  c.  40:  a  "licence 
issued  under  this  section  may  be  transferred,  subject  to  the  approval  of  the  Board,  on  the 
application  of  the  transferee".  Presumably,  it  may  be  possible  to  seize  and  sell  a  liquor 
licence,  but  since  the  purchaser  at  an  execution  sale  could  get  only  what  the  debtor  could 
give,  he  would  have  to  obtain  the  consent  of  the  Board  before  he  exercised  any  rights  under 
the  licence.  It  is  not  very  likely  that  such  a  situation  would  transpire;  it  would  be  easier  for 
the  person  seeking  to  step  into  the  debtor's  shoes  to  apply  independently  to  the  Board  in  the 
first  place. 

See  California  Law  Revision  Commission,  Tentative  Recommendation  Relating  to 
Enforcement  of  Judgments  (March  1979),  proposed  s.  707.680:  "Except  as  provided  in 
Section  705.330,  a  licence  to  engage  in  any  business,  profession,  or  activity  issued  by  a 
public  entity  is  not  subject  to  the  enforcement  of  a  money  judgment."  S.  705.330  deals  with 
the  appointment  of  a  receiver  to  sell  a  liquor  licence. 

See  infra,  this  Chapter,  Section  3(b)(i)b(9).  One  exception  to  the  above  rule  described  in 
the  text  concerns  the  seizure  and  sale  of  private  company  shares,  where  the  right  to  transfer 
the  shares,  or  the  right  of  a  transferee  to  be  registered  on  the  books  of  the  company,  is 
conditional  upon  the  prior  approval  or  consent  of  the  directors.  We  shall  propose  special 
rules  respecting  this  matter,  so  that  a  debtor  will  not  be  able  to  shield  himself  automatically 
behind  such  shares.  See  infra,  this  Chapter,  Section  3(b)(i)b(7)5. 
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With  respect  to  the  types  of  property  that  ought  to  be  dealt  with 
expressly,  reference  should  be  made  to  specific  species  of  personalty  now 
included  in  The  Execution  Act.  For  example,  section  19(1)  of  The  Execution 
Act  provides  for  the  seizure  of  "any  money  or  banknotes . . .  and  any  cheques, 
bills  of  exchange,  promissory  notes,  bonds,  mortgages,  specialties  or  other 
securities  for  money";  in  addition,  section  19(2)  provides  for  the  seizure  of 
"any  book  debts  and  other  choses  in  action".  Section  19(3)  then  permits  the 
sheriff  to  sell  the  property  referred  to  in  subsections  (1)  and  (2).  A  further 
example  of  existing  legislation,  which  both  overturns  the  common  law  rule 
respecting  exigibility  and  provides  unique  procedural  rules  respecting  seizure 
and  sale,  is  section  1 7  of  The  Execution  Act.  This  provision  not  only  abrogates 
the  common  law  by  making  patents,  and  all  interests  therein,  exigible,  but  it 
also  specifies  the  time  at  which  the  debtor's  interest  is  "bound"  and  the 
manner  by  which  seizure  and  sale  may  be  effected. ,14 

The  Commission  is  of  the  view  that  to  remove  all  mention  of  specific 
property  interests  now  in  The  Execution  Act  would  serve  only  to  complicate 
further  the  jurisprudence  and  practice  in  this  area.  Moreover,  it  may  be  said 
that  the  mere  inclusion  of  certain  types  of  exigible  personalty  in  that  Act  has 
not  in  itself  been  the  subject  of  much  controversy;  rather,  it  is  the  absence  of 
adequate  procedures  to  deal  with  them  that  has  usually  provoked  criticism."5 
Accordingly,  since  we  do  not  see  any  justification  for  the  elimination  of  any 
class  of  property  now  expressly  comprehended  by  The  Execution  Act,  we 
recommend  that  reference  to  all  such  existing  classes  of  property  should  be 
retained.  In  most  cases,  the  type  of  reference  that  we  envisage  would 
correspond  to  the  type  of  reference  in  the  present  Execution  Act;  for  example, 
we  believe  that  patents  should  continue  to  be  singled  out  in  the  legislation. 
However,  in  other  cases,  existing  references  may  well  be  inappropriate.  For 
example,  as  we  indicated  above,  section  19(1)  and  (3)  of  The  Execution  Act 
makes  reference,  inter  alia,  to  the  seizure  and  sale  of  chattel  mortgages;  but 
the  Act  does  not  make  it  clear  that  all  security  interests  that  are  created  under 
The  Personal  Property  Security  ActUb  may  be  seized  and  sold.  While  we  shall 


114 


115 


116 


Notwithstanding  the  fact  that  s.  17(1)  provides  that  a  patent  or  an  interest  therein  "shall 
be  deemed  to  be  personal  property  and  may  be  seized  and  sold  under  execution  in  like 
manner  as  other  personal  property"  (physical  seizure?),  s.  17(3)  does  provide  expressly  for 
a  notice  of  seizure:  "Notice  of  the  seizure  shall  forthwith  be  sent  to  the  Patent  Office, 
Ottawa,  and  the  interest  of  the  debtor  shall  be  bound  from  the  time  when  the  notice  is 
received  there."  Given  s.  17(1),  the  phrase  "notice  of  the  seizure"  may  seem  to  imply  that  a 
seizure  already  has  taken  place  in  some  way  (see  s.s.  (1));  yet  the  second  part  of  s.s.  (3) 
appears  to  imply  that  the  debtor's  interest  is  not  "bound"  until  receipt  of  the  notice  of 
seizure  by  the  Patent  Office.  In  any  event,  s.s.  (3)  is  a  manifestation  of  the  unique 
procedural  and  substantive  requirements  with  regard  to  the  seizure  of  a  patent. 

See,  for  example,  Dunlop,  supra,  note  97,  at  218-19,  where  the  author  stresses,  in  the 
British  Columbia  context,  "the  need  for  adequate  machinery  whereby  the  courts  can  permit 
execution  against  intangible  property  or  choses  in  action  without  depriving  third  persons  of 
their  rights  and  without  cheating  the  judgment  debtor  out  of  a  fair  valuation  of  his  assets". 
Clearly,  Dunlop  contemplates  specificity,  at  least  with  respect  to  "intangible  property  or 
choses  in  action". 

R.S.O.  1970,  c.  344. 
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deal  with  the  exigibility  of  a  secured  party's  interest  in  a  subsequent  Section, ,n 
and  shall  make  recommendations  broadening  the  scope  of  section  19,  it  should 
be  noted  here  that  these  recommendations  would  affect  the  precise  manner  in 
which  specific  reference  is  made  in  the  new  legislation  to  the  exigibility  of  the 
property  interests  in  question. 

Having  considered  generally  those  types  of  personal  property  specifically 
dealt  with  under  the  present  Execution  Act,  we  now  turn  to  a  consideration  of 
two  further  species  of  personal  property  not  exigible  under  existing  law,  that 
is,  industrial  designs  and  copyrights.  No  mention  is  made  in  the  Act  of 
industrial  designs;  however,  given  the  similarity  of  industrial  designs  to 
patents,  the  reason  for  this  omission  is  difficult  to  perceive.  An  industrial 
design  may  be  registered  in  Ottawa  in  the  Register  of  Industrial  Designs, 
whereupon  a  certificate  of  registration  is  forwarded  to  the  person  registering 
the  design.  The  design  is  assignable  in  law,  and  to  be  valid  such  an  assignment 
must  be  registered  in  the  appropriate  office.  In  addition,  the  proprietor  of  the 
design  may  grant  an  exclusive  right  to  make  or  use  the  design.118 

We  see  no  reason  why  an  industrial  design  ought  not  to  be  exigible. 
Notwithstanding  our  belief  that  our  proposed  new  general  rule  regarding 
exigibility  in  fact  would  make  industrial  designs  exigible,  we  recommend  that 
new  legislation  should  make  such  exigibility  unambiguous.  Moreover,  we 
recommend  that  specific  provisions  should  be  enacted  respecting  the 
procedure  for  the  seizure  of  such  property.  The  fact  that  the  ownership  of  an 
industrial  design  must  be  registered  lends  weight  to  the  contention  that  a 
provision  similar  in  nature  to  section  17  of  The  Execution  Act,  and 
particularly  section  1 7(3), 119  ought  to  be  enacted.  Accordingly,  we  recommend 
that  a  "notice  of  seizure"  should  be  required  to  be  forwarded  to  the  office  in 
which  industrial  designs  are  registered,  with  "binding"  occurring  upon 
receipt. 

A  similar  argument  would  seem  to  apply  with  equal  validity  to  the  seizure 
and  sale  of  a  copyright.120  While  it  may  be  registered,  a  copyright  does  not 
depend  on  registration,  but  is  a  property  right  that  arises  from  authorship 
alone.  Section  12(4)  of  the  Copyright  Act121  provides,  in  part,  as  follows: 

12. -(4)  The  owner  of  the  copyright  in  any  work  may  assign  the  right,  either 
wholly  or  partially,  and  either  generally  or  subject  to  territorial  limitations,  and 
either  for  the  whole  term  of  the  copyright  or  for  any  other  part  thereof,  and  may 
grant  any  interest  in  the  right  by  license. . . . 

As  now  in  the  case  of  patents,  and  as  we  have  recommended  in  the  case  of 
industrial  designs,  we  recommend  that  copyrights  should  be  made  exigible 
specifically.  Where  a  copyright  is  registered,  a  notice  of  seizure  should  be 


117  See  infra,  this  Chapter,  Section  3(b)(i)b(3)  1 . 

118  See  the  Industrial  Design  Act,  R.S.C.  1970,  c.  1-8,  ss.  3,  7  and  13. 

119  See  supra,  note  1 14. 

120  A  copyright  is  an  incorporeal  right,  distinguishable  from  ownership  of  the  work  in  which 
the  copyright  subsists,  that  has  been  defined  as  the  sole  right  to  multiply  copies  of  a  work  or 
the  right  to  make  the  work  public. 

121  R.S.C.  1970,  c.  C-30. 
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served  on  the  appropriate  official,  and  the  debtor's  interest  should  be  bound 
upon  receipt.122  Where  the  copyright  is  not  registered,  a  notice  of  seizure 
should  be  required  to  be  served  on  the  owner-debtor,123  after  which  time  his 
interest  should  be  bound  and  he  should  no  longer  be  entitled  to  exercise  any 
rights  under  the  copyright.  Where  the  debtor  is  a  licencee  under  the  Act,124  the 
notice  should  be  served  on  him.  As  in  the  case  of  the  seizure  of  the  owner- 
debtor's  interest,  the  licencee-debtor's  interest  should  be  bound  from  the 
receipt  of  the  notice. 


b.     Specific  Problems  of  Exigibility 

In  the  immediately  preceding  portion  of  this  Chapter,  the  Commission 
recommended  new  legislation  to  remove  the  common  law  fetters  that,  to  date, 
have  served  to  restrict  the  scope  of  a  writ  of  execution.  It  was  recommended 
that  there  should  be  no  limitation  on  the  right  of  a  creditor  to  seek  the  seizure 
and  sale  of  all  the  debtor's  personal  property,  subject  to  adequate  statutory 
exemptions.125  It  is  now  necessary  to  consider  specific  problem  areas  in  the  law 
relating  to  the  seizure  of  personal  property. 


(1)    Identification  of  a  debtor's  property  subject  to 
seizure 

A  frequent  complaint  voiced  by  many  sheriffs  concerns  problems  of 
identification:  how,  for  example,  does  the  sheriff  know  whether  the  debtor  has 
some  "equitable  or  other  right,  property,  interest  or  equity  of  redemption  in  or 
in  respect  of'126  furniture  in  the  debtor's  home? 

There  are  several  ways  in  which  the  sheriff  may  come  to  have  reasonably 
accurate  knowledge  of  the  debtor's  property  and  of  his  interest  in  it.  In 
Chapter  4  of  Part  I  of  this  Report,  the  Commission  recommended  that  a 
sheriff  ought  to  employ  a  judgment  debtor  questionnaire  pertaining  to  the 
debtor's  assets,  and  to  conduct  oral  examinations  at  the  behest  and  on  behalf 
of  creditors.  Quite  clearly,  considerable  relevant  information  may  be  gleaned 
from  these  procedures.  In  addition,  we  already  have  recommended  that,  to  the 
best  of  his  ability,  a  creditor  should  be  under  a  statutory  duty  to  assist  the 
sheriff  in  identifying  the  debtor  and  his  property.127  More  specifically,  the 


122  See  ibid.,  ss.  29  et  seq.,  respecting  the  Copyright  Office,  the  Registrar  of  Copyrights,  and 
the  copyright  register. 

123  See  ibid.,  s.  12(6),  regarding  dual  ownership  where  there  is  but  a  partial  assignment  of 
rights  under  a  copyright. 

124  Ss.  13-16  of  the  Copyright  Act,  R.S.C.  1970,  c.  C-30,  provide  for  the  issuance  of  certain 
licences  to  publish  the  work  in  question,  notwithstanding,  for  example,  that  the  licencee  is 
not  the  owner  of  the  copyright.  The  licence  is  for  a  specific  duration  and,  for  example,  gives 
the  licencee  the  sole  right  to  publish  the  work. 

125  With  respect  to  personal  property  exemptions,  see  infra,  this  Chapter,  Section  3(b)(ii). 
Exemptions  from  garnishment  are  dealt  with  in  Chapter  3,  infra. 

126  The  Execution  Act,  R.S.O.  1970,  c.  152,  s.  18. 

127  See  Part  I,  Chapter  3,  Section  5(d)(iii)  of  this  Report. 
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creditor  would  be  required  to  give  to  the  sheriff  any  available  information 
concerning  the  debtor's  personal  property,  including  a  reasonable  description 
of  the  property,  the  nature  and  extent  of  the  debtor's  interest  in  the  property, 
any  encumbrances,  the  location  of  the  property,  and  so  on.  With  respect  to  the 
interest  of  the  debtor  in  the  property  and  to  the  nature  and  amount  of  any 
encumbrance  on  it,  it  has  been  recommended  that  the  creditor  should  be 
responsible  for  conducting  all  public  registry  searches  concerning  ownership 
and  security  interests.128  Again,  in  this  way,  the  enforcement  personnel  will  be 
able  to  assess  the  possibility  and  logistics  of  a  seizure. 


We  believe  that  there  is  yet  a  further  means  by  which  the  problem  of 
identification  may  be  minimized  without  jeopardizing  the  interests  of  other 
parties  involved.  We  recommend  that,  upon  a  creditor's  instructions,129  the 
sheriff  should  be  required  to  seize  property  in  the  sole  or  joint  possession  of  the 
debtor.  This  duty  should  arise,  and  the  sheriff  should  be  protected  from 
liability,130  unless  the  sheriff,  acting  in  good  faith,  has  some  reasonable  basis 
for  believing  that  the  property  is  not  property  in  respect  of  which  the  debtor 
has  some  exigible  right,  title  or  interest.  Accordingly,  where  the  debtor  is  in 
sole  or  joint  possession  of  exigible  personal  property,  the  sheriff  should  not  be 
entitled  to  demand  of  the  creditor,  as  a  precondition  to  seizure,  evidence  of  the 
debtor's  precise  right,  title,  or  interest  in  that  property.  In  our  view,  to  require 
specific  evidence  of  the  debtor's  right,  title  or  interest  is  potentially  to  stifle 
enforcement  against  the  debtor  and  may  provide  enforcement  personnel  with 
a  statutory  rationalization  for  excessive  and  undue  caution.  Moreover,  by 
creating  delays,  such  a  requirement  may  well  play  into  the  hands  of  a 
fraudulent  debtor  anxious  to  rid  himself  of  his  exigible  assets. 


We  believe  that  sole  or  joint  possession  in  the  debtor  is  a  reasonable  basis 
for  seizing  property,  particularly  given  the  safeguards  in  the  present  law  and 
the  safeguards  to  be  proposed  by  the  Commission  respecting  the  protection  of 
the  interests  of  claimants  to  property.131  Persons  who  permit  their  property  to 
be  in  the  possession  of  another  necessarily  must  take  some  risk.  In  an  extreme 
case,  one  such  risk  is  that  the  property  honestly  may  be  mistaken  for  the 
debtor's  property  without  the  debtor  disabusing  the  sheriff  of  this  erroneous 
belief.  However,  it  may  be  said  that  in  most  cases  debtors  do  not  fraudulently 
release  to  the  sheriff  the  property  of  others.  In  fact,  the  reverse  is  more 
common:  debtors  frequently  seek  to  withhold  property  from  the  sheriff  and 
their  creditors. 


128 


See  ibid..  Chapter  4,  Section  4. 


129  See  ibid.,  Chapter  3,  Section  5(d)(i).  The  absence  of  any  instructions  would  not  give  the 
enforcement  office  any  authority  to  enforce  the  judgment  simply  upon  the  creditor's 
delivery  of  a  writ  of  enforcement  to  the  enforcement  office.  Moreover,  if  the  creditor  wishes 
to  delay  active  enforcement  or  to  restrict  the  measures  to  be  taken  by  the  enforcement  office, 
he  would  be  required  to  specify  his  intentions  expressly. 

130  See  infra,  this  Section.  The  liability  of  the  sheriff  will  be  considered  in  a  subsequent  Part 
of  this  Report. 

131  See  infra.  Chapter  5. 
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We  further  recommend  that  the  sheriff  should  not  have  to  investigate  the 
ownership  of  each  asset  found  in  the  debtor's  possession  or  the  validity  of 
conflicting  claims  made  at  the  time  of  the  attempted  seizure.  Indeed,  it  is  not 
likely  that  the  sheriff  would  possess  the  legal  training  to  make  such  a 
determination.  To  avoid  these  problems,  the  right  to  seize  ought  not  to  depend 
on  the  issue  of  ownership,  much  less  on  the  even  more  complicated  issues 
surrounding  partial  or  equitable  interests.  Joint  or  sole  possession  is  a  much 
more  concrete  and  less  elusive  yardstick  than  ownership. 

Finally,  the  above  general  rule  respecting  the  preconditions  to  a  seizure 
also  will  serve  to  protect  the  interests  of  the  sheriff.  Where,  acting  in  good 
faith,  he  seizes  property  in  the  debtor's  sole  or  joint  possession  without  any 
reasonable  belief  that  the  debtor  has  no  interest  in  the  property,  the  sheriff 
should  be  saved  harmless.  We  believe  that  no  more  ought  to  be  expected  of 
him. 


(2)    Seizure  of  property  in  the  sole  possession  of  a  third 
party 


At  common  law,  where  chattels  in  respect  of  which  a  debtor  had  some 
right,  title  or  interest  were  in  the  possession  of  a  third  party  and  not  the  debtor, 
the  debtor's  creditors  often  were  unable  to  have  the  debtor's  interest  seized 
and  sold.  For  example,  as  noted  earlier,  the  interest  of  a  chattel  lessor  and  of  a 
pledgor  could  not  be  reached  where  the  lessor  and  pledgor  were  not  in 
possession.132  However,  under  our  general  recommendation  concerning 
exigibility,  all  property  in  respect  of  which  a  debtor  has  some  right,  title  or 
interest  would  be  exigible,  subject  to  the  statutory  exemptions  to  be  proposed 
below.133 


At  the  present  time,  section  20  of  The  Execution  Act  provides  for  the 
seizure  of  property  in  the  possession  of  a  third  party.  Subsection  ( 1 )  of  section 
20  reads  as  follows: 

20. -( 1 )  A  sheriff  is  not,  without  written  instructions  and  a  bond  as  hereinafter 
mentionedj13^  obliged  to  seize  property  in  the  possession  of  a  third  person 
claiming  it  and  not  in  the  possession  of  the  debtor  against  whose  property  the 
execution  was  issued. 


Neither  the  statute  nor  the  Supreme  Court  of  Ontario  Rules  of  Practice 
provides  any  more  detail  concerning  the  mechanics  of  such  a  seizure. 


132  See  supra,  notes  103  and  104. 

133  See  infra,  this  Chapter,  Section  3(b)(ii). 


134  Sees.  20(3)-(5). 
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The  Commission  is  of  the  view  that  the  requirements  of  "written 
instructions  and  a  bond"  in  section  20(1)135  are  at  the  same  time  both 
unnecessarily  rigid  and  unduly  lax,  and  accordingly  we  recommend  their 
abolition.  We  consider  these  requirements  unnecessarily  rigid  in  light  of  our 
previous  recommendation  that  a  creditor  should  be  entitled  to  issue  general 
seizure  instructions  to  the  enforcement  office.  So  long  as  the  office  has  such 
instructions,  as  well  as  adequate  information  concerning  the  debtor's  property, 
the  office  should  be  required  to  act  without  the  necessity  of  written 
instructions  or  a  bond.  Insofar  as  any  interference  with  the  rights  of  a  third 
party  is  concerned,  we  believe  that  such  rights  will  receive  adequate  protection 
under  the  proposals  we  recommend  in  the  following  paragraphs. 

As  stated,  section  20(1)  is  also  unduly  lax,  because  once  written 
instructions  and  a  bond  are  provided,  if  required  by  the  sheriff,  the  third 
party's  exclusive  possession  of  the  chattel  may  be  discontinued  automatically. 
As  a  result,  the  third  party  would  be  at  a  disadvantage;  that  is,  he  would  no 
longer  have  the  use  of  the  property. 

We  are  of  the  opinion  that  the  existence  of  sole  possession  in  the  third 
party  is  a  reasonable  justification  for  countenancing  the  continued,  if 
potentially  temporary,  use  of  the  property  by  the  third  party.  Accordingly,  we 
recommend  that  where  a  debtor's  chattels  are  in  the  sole  possession  of  a  third 
party,  they  should  not  be  physically  seized  immediately.  Rather,  possession 
ought  to  remain,  at  least  temporarily,  in  the  third  party  and  seizure  should  be 
effected  by  means  of  the  notice  of  seizure  procedure  proposed  below. 

In  the  case  of  sole  possession  in  a  third  party,  the  sheriff  should  serve 
personally  on  the  debtor  and  on  the  third  party  in  possession  a  notice  of 
seizure,  the  form  of  which  should  be  prescribed  by  regulation.  If  personal 
service  is  not  possible,  service  ought  to  be  permitted  by  regular  prepaid  mail. 
The  sheriff  also  should  be  obliged  in  every  case  to  post  the  notice  in  a 
conspicuous  spot  at  the  location  where  the  chattels  are  kept,  in  order  to  give 
notice  to  persons  dealing  with  the  third  party.  The  notice  should  contain 
information  concerning  the  effect  of  the  seizure  and  also  should  contain  a 
warning  that  any  dealings  by  the  debtor  with  his  right,  title  or  interest  in  the 
property  are  prohibited. 

The  notice  of  seizure  need  not  necessarily  provide  a  specific  description  of 
each  item  subject  to  seizure.  Such  identification  may  be  impossible. 
Accordingly,  the  notice  may  simply  and  properly  state,  for  example,  that  the 
seizure  is  of  all  the  property  in  the  possession  of  the  third  party  in  respect  of 
which  the  debtor  has  any  right,  title  or  interest.  At  the  same  time,  however,  we 
recommend  that  there  ought  to  be  a  general  obligation  imposed  on  the  creditor 
to  cooperate  with  the  sheriff  in  identifying  the  chattels  that  the  creditor  wishes 
to  be  seized.  In  addition,  we  recommend  that,  to  the  best  of  his  ability,  the 


135  We  are  aware  that  the  sheriff  is  not  absolutely  required  by  s.  20(1)  to  demand  a  bond;  he 
simply  may  request  one.  However,  if  it  is  not  provided  when  sought,  the  sheriff  need  not 
effect  a  seizure.  See,  also,  r.  7(2)  of  the  small  claims  court  rules  of  procedure,  R.R.O.  1 970, 
Reg.  801 .  R.  7(2)  requires  the  creditor  to  provide  security  for  the  costs  of  the  clerk  and  the 
bailiff  where,  after  a  seizure  and  subsequent  claim,  the  creditor  requires  the  seizure  to  be 
maintained. 
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third  party  should  be  under  an  obligation  to  assist  the  enforcement  office  in 
identifying  the  property  of  the  debtor  in  his  possession.136  If  there  are 
reasonable  grounds  for  believing  that  the  third  party  is  withholding 
information  concerning  the  debtor's  property,  the  procedures  for  requiring  a 
stranger  to  an  action  to  attend  and  to  be  examined  would  be  applicable  to  the 
third  party.137 

Given  the  proposals  we  shall  make  below  and  the  general  duty  to 
cooperate,  we  are  of  the  view  that  there  will  be  sufficient  flexibility  to  permit 
the  seizure  of  chattels  in  the  sole  possession  of  the  third  party  without 
requiring  the  creditor  to  uncover  information  perhaps  known  only  to  the  third 
party  and  the  debtor.138 

Prior  to  the  service  of  the  notice  of  seizure  on  him,  the  third  party  in  sole 
possession  would  be  entitled  to  transfer  or  dispose  of  any  proprietary  or 
possessory  right,  title  or  interest  he  himself  may  have  in  the  chattels.  Where, 
after  such  service,  the  third  party  claims  a  proprietary  or  possessory  interest  in 
the  chattels,  or  otherwise  disputes  their  exigibility,  and  where  the  chattels 
have  been  sufficiently  specified  or  particularized  to  permit  ready  identifica- 
tion, either  in  the  notice  of  seizure  or  by  the  third  party  himself,139  we 
recommend  that,  subject  to  the  exceptions  described  below,  the  third  party 


136  We  believe  that  the  third  party  has  an  interest  in  cooperating  with  the  enforcement  office 
in  identifying  the  debtor's  property,  notwithstanding  that  specific  identification  would 
preclude  the  third  party  from  dealing  with  his  possessory  interest,  in  the  manner  described 
below. 


137 


138 


139 


See,  for  example,  rr.  590  and  591  of  the  Supreme  Court  of  Ontario  Rules  of  Practice, 
R.R.O.  1970,  Reg.  545.  R.  590  provides,  inter  alia,  for  the  examination  of  "a  person"  where 
the  court  reasonably  believes  that  the  person  "is  in  possesion  of  any  property  of  the 
judgment  debtor  exigible  under  execution".  R.  591  provides  as  follows:  "Where  a  difficulty 
arises  in  or  about  the  execution  or  enforcement  of  a  judgment,  the  court  may  make  such 
order  for  the  attendance  and  examination  of  any  party  as  seems  just."  See  Part  I,  Chapter  4, 
Section  3,  of  this  Report. 

Our  proposals  in  this  regard  would  effect  an  amendment  to  s.  20(2).  S.  20(2)  provides  that 
the  written  instructions  to  the  sheriff,  given  by  the  creditor  as  a  prerequisite  to  a  seizure, 
"shall  specify  the  property  in  such  a  way  as  to  enable  the  sheriff  to  identify  it".  Such 
specification  is  essential  because  the  sheriffs  next  step  is  to  seize  the  chattels  physically.  The 
Commission's  proposals  are  different  in  this  respect,  so  that  this  specification  plays  a  less 
significant  part. 

With  respect  to  the  disposition  of  an  interest  where  the  property  in  question  has  not  been 
sufficiently  specified  or  particularized  to  permit  ready  identification,  see  infra,  this  Section. 

As  will  appear  from  the  discussion  in  this  Section,  it  is  the  third  party  who  must  assess 
whether  or  not  the  chattels  have  been  sufficiently  specified  or  particularized  in  the  notice  of 
seizure  to  permit  ready  identification.  If  the  third  party  is  of  the  view  that  the  specification 
or  particularization  is  not  sufficient,  under  the  proposals  that  follow  he  may  choose  to 
transfer  or  dispose  of  his  interest  in  the  chattels.  However,  if  he  does  so,  it  will  be  at  his  peril 
(see  infra).  In  effect,  he  will  take  his  chances,  since  inadvertently  he  may  sell  the  debtor's 
interest  and  thereby  become  accountable  to  the  creditors.  In  the  alternative,  and  in  order  to 
protect  himself,  he  may  exercise  caution  and  follow  the  statutory  procedures  to  be 
recommended  in  this  Section  for  the  disposition  of  his  interest  in  the  chattels. 
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should  have  the  unrestricted  right  to  transfer  his  proprietary,  but  not  his 
possessory,  interest  in  the  chattels.140 

Insofar  as  his  possessory  rights  are  concerned,  where  the  chattels  have 
been  so  specified  or  particularized,  the  third  party  should  not  be  entitled  to 
transfer  or  give  up  actual  possession  of  such  identified  property,  unless 

1 .  at  any  time  after  service  of  the  notice  of  seizure,  the  third  party  pays 
into  the  enforcement  office  the  total  value  of  the  creditors'  claims 
outstanding,  or  the  value  of  the  debtor's  interest  in  the  chattels, 
whichever  is  the  lesser  amount,141 

2.  the  court,  on  an  interpleader  application,142  resolves  the  third  party's 
possessory  claim  in  his  favour, 

3.  where  the  wish  to  effect  a  transfer  arises  only  during  an  interpleader 
hearing,  the  court,  on  application  by  the  third  party,  permits  such 
transfer,  subject  to  such  terms  (respecting  security  or  undertakings 
from  the  third  party  or  transferee,  for  example)  as  the  court  thinks 
just  and  reasonable, 

4.  the  creditors  agree  to  the  transfer,  or 

5.  the  court,  in  a  separate  and  distinct  application  by  the  third  party, 
permits  the  transfer,  subject  to  such  terms  (respecting  security  or 
undertakings  from  the  third  party  or  transferee,  for  example)  as  the 
court  thinks  just  and  reasonable. 

Where  the  court  orders  the  third  party  to  pay  any  amount  as  a  term 
imposed  under  paragraph  3  or  5,  we  recommend  that  such  amounts  should  be 
paid  into  the  enforcement  office  and  not  into  court;  otherwise,  moneys 
representing  the  debtor's  interest  would  only  have  to  be  transferred  from  the 
court  to  the  enforcement  office  for  distribution  to  the  creditors.143  We  believe 
that  such  a  procedure  would  be  cumbersome  and  unwarranted. 


14(1 


141 


142 


143 


Under  s.  720  of  California's  Code  of  Civil  Procedure,  a  judgment  creditor  may  apply  to 
the  court  for  an  order  forbidding  the  "transfer  or  other  disposition'1  of  a  third  party's  alleged 
interest  in  property  of  the  debtor.  The  prohibition  lasts  "until  an  action  can  be  commenced 
and  prosecuted  to  judgment".  See  California  Law  Revision  Commission,  Tentative 
Recommendation  Relating  to  Enforcement  of  Judgments  (March  1979),  proposed  s. 
705.240.  Under  s.  705.240(a),  a  court  order  may  restrain  only  a  transfer  to  a  debtor,  and  not 
any  transfer  as  under  s.720.  The  Comment  to  the  proposed  new  section  reads,  in  part:  "Such 
a  sweeping  order  [under  s.  720],  issuable  without  a  hearing  and  without  bond  and  directed 
to  a  person  who  is  not  a  formal  party,  is  constitutionally  suspect." 

See,  by  analogy,  r.  1 1  ( 1 )  of  the  small  claims  court  rules  of  procedure,  R.R.O.  1 970,  Reg. 
801,  whereunder  the  claimant  may  pay  such  amounts  into  court  "and  thereupon  the  bailiff 
shall  redeliver  the  property  to  the  claimant". 

Interpleader  proceedings,  in  which  a  third  party's  claim,  disputed  by  the  judgment 
creditors,  is  adjudicated  by  a  court  on  the  application  of  the  sheriff,  are  considered  in 
Chapter  5,  infra. 

Concerning  such  distribution,  see  a  forthcoming  Part  of  our  Report. 
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We  further  recommend  the  following  supplementary  proposals: 

1 .  where  the  third  party  transfers  his  proprietary  or  possessory  interest 
under  the  foregoing  rules,  he  should  be  under  an  obligation  to 
provide  particulars  of  the  transfer,  including  the  name  and  address 
of  the  transferee,  to  the  enforcement  office;  and 

2.  the  transferee  should  be  subject  to  the  above  rules  respecting  further 
transfers  from  him,  except  that  where  money  already  has  been  paid 
into  the  enforcement  office  or  where  security  or  an  undertaking 
already  has  been  provided,  the  transferee  should  be  entitled  to  deal 
with  his  interest  without  restriction. 

The  proposed  exceptions  to  the  general  rule  that  a  third  party  may 
transfer  his  proprietary,  but  not  his  possessory,  interest  are  intended  to 
introduce  a  degree  of  flexibility  by  permitting  the  third  party  to  transfer  his 
possessory  interest  where  to  do  so  would  not  prejudice  the  creditors.  Where  a 
third  party  transfers  his  proprietary  or  possessory  interest  under  the  proposed 
rules,  we  believe  that  certain  safeguards  should  be  adopted.  These  safeguards 
are  dealt  with  in  the  two  supplementary  recommendations.  However,  in  the 
second  supplementary  recommendation  it  is  recognized  that  creditors  would 
not  be  prejudiced  by  unrestricted  dealings  by  the  third  party's  transferee 
where  money,  security  or  an  undertaking  already  has  been  paid  or  provided  to 
cover  the  debtor's  interest  in  the  chattels  or  the  total  value  of  the  creditors' 
claims,  whichever  is  the  lesser  amount. 

The  proposal  permitting  the  unrestricted  transfer  of  the  third  party's 
proprietary  interest,  as  opposed  to  his  possessory  interest,  is  based  on  the 
assumption  that,  as  a  general  proposition,  creditors  will  not  likely  be 
prejudiced  by  such  a  transfer.  However,  we  are  strongly  of  the  view  that  the 
third  party's  transfer  of  possession  must  be  precluded  in  order  to  avoid  the 
potential  frustration  of  the  creditors'  claim  to  the  property,  unless  one  of  the 
six  exceptions  proposed  earlier  is  applicable.  In  exchange  for  the  third  party's 
right  to  continue  to  use  the  chattels,  at  least  temporarily,  we  believe  that  he 
must  forego  any  right  to  transfer  actual  possession.  In  order  to  promote 
compliance  with  this  rule,  we  recommend  that  the  prescribed  notice  of  seizure 
served  on  the  third  party  should  contain  a  warning  to  this  effect,  and  should 
describe  the  specific  avenues  open  to  him  should  he  wish  to  transfer  possession 
to  another  person. 

Given  the  limited  right  of  the  third  party  to  dispose  of  his  interests  —  he 
may  transfer  his  proprietary  interest,  but  is  restricted  in  any  transfer  of  actual 
possession  —  one  may  reasonably  predict  that  legislation  implementing  this 
proposal  will  not  be  of  significant  utility  to  a  third  party  in  very  many  cases. 
Ordinarily,  few  persons  will  wish  to  purchase  merely  a  proprietary  right,  at 
best  having  to  await  some  future  event  before  any  right  to  physical  possession 
may  be  exercised.  On  the  other  hand,  there  may  well  be  circumstances  that 
favour  such  a  limited  transfer.  Since  we  see  no  reason  to  oppose  the  disposition 
of  proprietary  rights  alone,  we  prefer  the  flexibility  of  our  proposal  to  an 
outright  prohibition  of  all  transfers,  both  proprietary  and  possessory. 

As  indicated,  the  above  proposals  apply  where  two  conditions  are  met:  ( 1 ) 
where  the  third  party  claims  a  proprietary  or  possessory  interest  in  the 
chattels,  or  otherwise  disputes  their  exigibility;  and  (2)  where  the  chattels  in 
question  have  been  sufficiently  specified  or  particularized  to  permit  ready 
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identification,  either  in  the  notice  of  seizure  served  on  the  third  party  or  by  the 
third  party  himself. 

At  the  time  the  notice  of  seizure  is  served  on  the  third  party,  clearly  no 
formal  claim  has  yet  been  made  by  the  third  party  to  any  proprietary  or 
possessory  interest  in  the  itemized  chattels.  However,  subsequent  to  the 
service  of  the  notice  of  seizure,  the  third  party  may  wish  to  assert  a  claim.  As 
we  stated,  our  proposals  concerning  a  third  party's  unrestricted  right  to 
transfer  his  proprietary  interest  and  his  restricted  right  to  transfer  his 
possessory  interest  apply  where  the  third  party  claims  a  proprietary  or 
possessory  interest  in  the  chattels,  or  otherwise  disputes  their  exigibility.  Our 
proposals  are  designed  to  balance  the  interests  of  the  third  party,  who  may 
wish  to  dispose  of  what  he  alleges  to  be  his  rights  in  the  chattels,  and  the 
interests  of  the  judgment  creditors,  who  may  fear  the  consequences  of  an 
unrestricted  entitlement  to  transfer  these  rights. 

However,  the  third  party  may  decide  not  to  assert  a  claim  to  actual 
possession  of  a  particular  chattel,  or  he  may  not  contest  the  seizure  of  the 
chattel.  At  this  juncture,  then,  our  proposals  respecting  the  right  of  the  third 
party  to  dispose  of  his  proprietary  and  possessory  interests  in  the  chattel  will 
not  be  relevant.  By  definition,  the  third  party  has  not  seen  fit  to  dispute  the 
right  of  the  sheriff  to  remove  the  chattel  from  his  possession  and  control. 
Accordingly,  we  recommend  that  where  the  third  party  does  not  claim  a 
proprietary  or  possessory  interest  in  the  chattels,  or  where  he  does  not  dispute 
their  exigibility,  the  sheriff  should  be  entitled  to  seize  the  chattels  physically. 
However,  it  may  not  be  feasible  or  desirable  for  the  sheriff  to  seize  the  chattel 
physically  from  a  third  party,  notwithstanding  the  legal  right  to  do  so  under  a 
writ  of  enforcement.  In  such  a  case,  we  shall  recommend  in  a  later  Section  of 
this  Chapter144  that  the  sheriff  should  be  empowered  to  conclude  a  "walking 
possession"  agreement  with  the  third  party.  Under  such  an  agreement,  the 
chattel  would  be  the  subject  of  a  seizure,  but  the  third  party  would  continue  to 
retain  actual  possession  of  the  chattel;  however,  he  would  be  prohibited  from 
dealing  with  it,  or  any  interest  in  it,  unless  permitted  to  do  so  by  the  sheriff. 
The  "walking  possession"  agreement,  then,  is  intended  to  alter  the  legal  status 
of  the  chattel  as  well  as  the  nature  of  the  third  party's  possession  of  it. 
Moreover,  the  agreement  would  require  the  third  party  to  deliver  up  the 
chattel  to  the  sheriff  on  demand. 

As  we  also  indicated,  our  recommendations  concerning  the  right  of  a 
third  party  to  dispose  of  his  proprietary  or  possessory  interest  in  chattels 
subject  to  a  notice  of  seizure  would  not  apply  where  such  chattels  have  not 
been  sufficiently  specified  or  particularized.  For  example,  the  creditors  may 
not  have  sufficient  information  about  the  specific  property  in  the  third  party's 
possession  in  respect  of  which  the  debtor  has,  or  is  alleged  to  have,  some  right, 
title  or  interest.  They  may  know  or  suspect  only  that  some  of  the  debtor's 
property  is  in  fact  in  the  possession  of  the  third  party.  Where  the  creditors 
cannot  particularize  the  property  to  be  made  subject  to  the  notice  of  seizure, 
and  where  the  third  party  cannot  reasonably  specify,  or  honestly  denies 
having,  individual  chattels  belonging  to  the  debtor,  we  believe  that  a 
prohibition  on  the  disposition  of  any  right,  title  or  interest  in  the  property 
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See  infra,  this  Chapter,  Section  3(b)(v). 
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would  be  unjustifiably  prejudicial  to  the  third  party.  Accordingly,  under  these 
circumstances  we  recommend  that  the  third  party  should  be  entitled  to  sell, 
mortgage  or  otherwise  deal  with  any  of  the  chattels  in  his  possession,  but  that 
he  should  be  entitled  to  do  so  only  at  his  peril.  We  also  recommend  that  a  bona 
fide  purchaser,  mortgagee  or  other  transferee  of  the  chattels  for  value  and 
without  notice  that  the  debtor  in  fact  has  some  right,  title  or  interest  in  the 
particular  chattels  with  which  he  is  dealing,  and  that  they  have  been  seized 
under  the  notice  of  seizure,  should  take  free  and  clear  of  the  notice.  If, 
however,  it  is  determined  subsequently  that  the  third  party  has  dealt  with  the 
debtor's  chattels,  we  further  recommend  that  the  third  party  ought  to  be  held 
accountable  to  the  execution  creditor.  The  notice  of  seizure  should  contain  a 
warning  to  this  effect. 

Further,  where  the  third  party  informs  the  sheriff  that  he  does  have  some 
of  the  debtor's  property,  but  because  of  commingling,  loss  of  records  or 
receipts,  or  for  any  other  reason,  the  particular  articles  cannot  be  sufficiently 
identified  for  the  purposes  of  physical  seizure,  we  recommend  that  the  third 
party  should  be  entitled  to  deal  with  any  property  in  his  possession,  but  again 
at  his  peril.  In  such  a  case  the  immediately  preceding  recommendations 
should  apply. 

The  Commission  is  of  the  view  that  the  above  proposals  concerning  the 
post-notice  disposition  of  unidentified  or  unidentifiable  chattels  strike  an 
equitable  balance  between  the  rights  of  the  creditors,  the  interests  of  third 
parties  and  the  interests  of  bona  fide  transferees.  Again,  it  must  be 
remembered  that  the  Commission  has  no  objection  to  the  transfer  of  the  third 
party's  proprietary  interest  alone.  Rather,  it  is  the  transfer  of  physical 
possession  subsequent  to  the  notice  of  seizure  that  potentially  could  prejudice 
the  creditors.  On  the  other  hand,  the  absence  of  specificity  concerning  the 
chattels  to  be  seized  would  place  the  third  party  in  an  unenviable  position  if  he 
were  not  entitled  to  deal  with  his  own  interests.  Admittedly,  he  transfers 
possession  in  this  case  at  his  peril,  but  we  believe  that  it  is  only  equitable  that 
he  be  given  this  opportunity.  If  he  is  certain  that  the  debtor  has  no  interest  in 
the  property,  he  has  nothing  to  fear  or  lose.  If  the  creditors  do  not  believe  his 
assertions  concerning  the  title  to  the  property  in  question,  and  cannot  produce 
sufficient  evidence  of  the  title  to  particularize  it  in  the  notice  of  seizure,  they 
may  seek  to  have  the  third  party  examined. 


(3)    Section  19  of  The  Execution  Act 

1.    Seizure  of  Property  Listed  in  Section  19(1)  and 
(2):  General 

Section  19(1)  and  (2)  of  The  Execution  Act  provide  as  follows: 

19.-(1)  The  sheriff  shall  seize  any  money  or  banknotes,  including  any  surplus 
of  a  former  execution  against  the  debtor,  and  any  cheques,  bills  of  exchange, 
promissory  notes,  bonds,  mortgages,  specialties  or  other  securities  for  money 
belonging  to  the  person  against  whom  the  execution  has  been  issued,  and,  subject 
to  The  Creditors'  Relief  Act,  shall  pay  or  deliver  to  the  party  who  sued  out  the 
execution  the  money  or  banknotes  so  seized,  or  a  sufficient  part  thereof,  and  hold 
such  cheques,  bills  of  exchange,  promissory  notes,  bonds,  mortgages,  specialties 
or  other  securities  for  money  as  security  for  the  amount  directed  to  be  levied,  or  so 
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much  thereof  as  has  not  been  otherwise  levied  or  raised,  and  the  sheriff  may  sue  in 
his  own  name  for  the  recovery  of  the  sums  secured  thereby. 

(2)  The  sheriff  may  seize  any  book  debts  and  other  choses  in  action  of  the 
execution  debtor  and  may  sue  in  his  own  name  for  the  recovery  of  the  moneys 
payable  in  respect  thereof. 

After  a  seizure,  if  collection  appears  inappropriate,  under  section  19(3)  "the 
sheriff  may  proceed  to  sell  such  . . .  securities  by  public  auction  in  the  same 
manner  as  the  debtor's  goods  may  be  sold  when  taken  in  execution". 

Before  dealing  with  some  of  the  drafting  problems  respecting  section 
1 9(  1 ),  we  wish  to  consider  the  present  and  proposed  scope  of  section  19(1)  and 
(2).  In  the  following  Section  of  this  Chapter,  we  shall  deal  specifically  with 
cheques,  bills  of  exchange  and  promissory  notes,  so  that  we  need  not  consider 
further  the  exigibility  of  such  property  at  this  point.  Insofar  as  the  other 
species  of  property  now  listed  in  section  19(1)  are  concerned,  we  have 
recommended  generally  in  an  earlier  Section  that  some  type  of  express 
reference  to  all  species  of  property  now  dealt  with  in  The  Execution  Act 
should  be  retained,  although  we  stated  that  in  some  cases  the  form  of  existing 
references  might  be  deficient  or  inappropriate.145  As  an  illustration  of  an 
unsatisfactory  reference  in  the  existing  Act,  we  mentioned  the  present  scope  of 
section  19(1).  As  may  be  seen,  section  19(1)  specifically  mentions  "mort- 
gages" in  its  catalogue  of  "securities  for  money".  However,  there  is  more  than 
one  reference  to  mortgages  in  The  Execution  Act:  the  seizure  of  a 
mortgagee's  interest  in  a  chattel  mortgage  also  is  provided  for,  although  in 
much  greater  detail,  in  sections  21-25,  made  applicable  to  chattel  mortgages 
by  section  26.  A  collection  procedure  is  outlined,  and  the  sheriff  is  given  the 
right  to  sell  the  chattels  covered  by  the  mortgage,  although  sections  21-25  do 
not  provide  for  the  sale  of  the  mortgage  itself. 

The  Commission  does  not  believe  that  chattel  mortgages  ought  to  be 
singled  out  for  special  statutory  treatment,  as  they  now  are  under  sections  19 
and  21-26.  We  reiterate  our  earlier  proposal  that  any  new  legislation  should 
provide  expressly  for  the  exigibility  of  all  property  now  listed  in  these  sections. 
However,  we  now  recommend  further  that  such  legislation  should  be 
broadened  to  provide  expressly  for  the  exigibility  of  all  security  interests  that 
may  be  created  pursuant  to  the  provisions  of  The  Personal  Property  Security 
Act.U6 

With  respect  to  the  exigibility  of  security  interests  "perfected"  by 
registration  under  section  25  of  The  Personal  Property  Security  Act, 
reference  should  be  made  to  section  26  of  The  Execution  Act,  making  sections 
21-25  applicable  to  registered  chattel  mortgages.  Section  26  requires  a  notice 
from  the  sheriff  "to  the  clerk  of  the  county  or  district  court  or  other  officer  in 
whose  office  the  chattel  mortgage  is  registered".  Upon  registration  of  this 
notice,  all  persons  who  subsequently  acquire  any  interest  in  the  mortgage, 
chattels,  money,  or  covenants  are  bound  by  the  seizure  of  the  mortgagee's 


145  See  supra,  this  Chapter,  Section  3(b)(i)a. 

146  R.S.O.  1970,  c.  344. 
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interest,  and  the  sheriff  and  the  creditors  have  priority  over  their  rights.147 
With  the  introduction  of  The  Personal  Property  Security  Act  and  its  new 
registration  requirements,  this  section  is  no  longer  adequate  to  give  notice  of  a 
seizure  to  third  parties.  We  recommend  that  a  type  of  notice  procedure  similar 
to  that  contained  in  section  26  should  be  adopted  in  respect  of  the  seizure  of  all 
security  interests  created  and  perfected  by  registration  under  The  Personal 
Property  Security  Act.  Accordingly,  where  the  sheriff  wishes  to  seize  the 
interest  of  a  secured  party,  he  should  be  required  to  send  to  the  personal 
property  security  office  a  notice  of  seizure.  The  Personal  Property  Security 
Act  should  be  amended  to  provide  that,  upon  receipt  of  a  notice  of  seizure,  the 
branch  registrar  should  be  required  to  register  the  notice  in  the  personal 
property  security  register.  A  person  searching  the  personal  property  security 
register  would  be  apprised  of  the  notice  of  seizure  in  the  same  way  that  he 
would  now  be  apprised  of  any  security  interest  perfected  by  registration. 
Registration  of  the  notice  of  seizure  would  bind  the  interest  of  the  debtor  in 
the  security  agreement  and  in  the  property  secured  thereby  and  would 
constitute  notice  to  all  persons  who  subsequently  seek  to  acquire  any  interest 
from  the  debtor. 

It  is  clear  that  the  notice  provisions  described  above  will  not  be  relevant 
where  the  security  interest  is  unperfected  because  the  registration  require- 
ments of  The  Personal  Property  Security  Act  have  not  been  complied  with. 
Under  these  circumstances,  we  recommend  that  upon  seizure  of  an 
unperfected  security  interest,  the  sheriff,  on  a  creditor's  instructions,  ought  to 
be  entitled  to  apply  to  the  court  for  the  late  registration  of  the  interest  in  the 
same  manner  as  the  secured  party-debtor  himself  could  do.148 

With  respect  to  the  types  of  property  now  comprehended  by  section 
19(1),  reference  also  should  be  made  to  the  meaning  to  be  ascribed  to  the 
phrase  "other  securities  for  money".  The  issue  whether  the  phrase  must  be 
read  ejusdem  generis149  is  raised  in  the  New  Brunswick  Report:150 

The  meaning  of  the  general  term  'securities  for  money'  in  this  section 
[section  26(1)  of  the  Memorials  and  Executions  Act]  is  uncertain.  It  probably 
means  securities  similar  in  nature  to  the  others  listed,  which  are  forms  of 
commercial  paper. 

On  the  other  hand,  perhaps  the  term  extends  to  goods  and  chattels  given  as 
security  for  money.  If  so,  personal  property  left  with  a  lender  as  security  for  a 
loan,  as  in  the  case  of  property  left  with  a  pawn  shop,  could  be  seized  under  a  writ 
of  ft. fa.  against  the  lender.  This  would  run  contrary  to  the  general  position  that 
the  property  of  a  third  party  is  not  subject  to  seizure  under  a  writ  of  fi.fa.  against  a 
debtor. 


147  The  Execution  Act,  R.S.O.  1970,  c.  152,  s.  21(2). 

148  See  The  Personal  Property  Security  Act,  R.S.O.  1970,  c.  344,  s.  63 
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Ejusdem  generis  is  a  rule  of  construction  that  general  words  following  an  enumeration  of 
particulars  are  to  have  their  generality  limited  by  reference  to  the  preceding  particular 
enumeration,  and  to  be  construed  as  including  only  all  other  articles  of  the  like  nature  and 
quality. 

Supra,  note  96,  at  14,  note  5.  See,  also,  Dunlop,  supra,  note  97,  at  204-05. 
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This  problem  does  not  arise  in  the  case  of  commercial  paper  since  the  paper 
itself  has  no  value  to  the  person  liable  to  pay  on  the  paper.  It  merely  represents  an 
obligation  by  that  person  to  pay  someone  else.  Once  the  payment  is  made,  the 
paper  itself  is  just  so  much  waste  paper. 


The  Report  then  makes  the  following  recommendation: 
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It  is  recommended  that  the  general  provision  making  'securities  for  money 
exigible'  in  the  Memorials  and  Executions  Act  be  modified  to  make  it  clear  that 
only  securities  similar  in  nature  to  commercial  paper  are  covered  by  the  provision. 

The  case  law  in  Ontario  has  not  provided  a  precise  delimitation  of  the 
ambit  of  the  phrase  "other  securities  for  money".152  But  we  believe  that  the 
recommendations  made  in  this  Chapter  make  the  need  to  provide  a  conclusive 
answer  to  the  issue  less  critical  than  otherwise  might  be  expected.  Subject  to 
statutory  exemptions,  we  have  recommended  that  all  personal  property  in 
respect  of  which  a  debtor  has  a  right,  title  or  interest  ought  to  be  exigible  to 
satisfy  his  judgment  debts.  As  a  matter  of  strict  statutory  construction,  we 
envisage  that  the  statutory  provision  implementing  this  recommendation 
would  be  wide  enough  to  cover  any  species  of  property  that  is  or  may  be 
included  in  the  phrase  "security  for  money"  as  this  phrase  now  appears  in 
section  1 9(1)  of  The  Execution  Act. 

The  preceding  portion  of  this  Section  dealt  with  the  exigibility  of 
property  now  listed  in  section  19(1 )  of  The  Execution  Act,  with  the  exception 
of  cheques,  bills  of  exchange  and  promissory  notes.  As  we  have  said,  we  believe 
that  our  general  recommendation  concerning  the  exigibility  of  all  personal 
property  in  respect  of  which  a  debtor  has  a  right,  title  or  interest,  as  well  as  our 
recommendation  concerning  the  exigibility  of  all  security  interests  created 
under  The  Personal  Property  Security  Act,153  would  place  less  importance  on 
the  interpretation  to  be  given  to  the  phrase  "other  securities  for  money"  now 
in  section  19(1).  However,  we  also  wish  to  make  clear  our  view  that,  for  the 
reasons  advanced  earlier,154  the  existing  particularization  of  "book  debts  and 
other  choses  in  action"  in  section  19(2)  of  The  Execution  Act  ought  to  be 
retained,  and  we  so  recommend.  We  do  not  believe  that  any  modification  in 
the  manner  in  which  such  property  is  now  specified  in  the  Act  is  necessary. 

By  way  of  summary,  it  should  be  clear  that  the  foregoing  discussion  has 
been  limited  to  the  scope  of  section  19(1)  and  (2)  and  to  the  exigibility  of 
property  to  be  covered  by  new  legislation  that  we  propose  should  take  the  place 
of  these  provisions.  In  addition  to  the  issue  of  whether  the  property  in  question 
is  seizable  as  a  matter  of  law,  a  further  issue  arises  concerning  the  method  by 
which  the  types  of  property  considered  in  this  Section  should  be  seized.  Must 
the  sheriff  physically  seize  the  property  now  listed  in  section  1 9(  1 )  and  (2)?  Is 
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New  Brunswick  Report,  supra,  note  96,  at  17.  Emphasis  deleted. 

For  example,  in  Canadian  Mutual  Loan,  etc.,  Co.  v.  Nisbet  (1900),  31  O.R.  562  (Div. 
Ct.),  it  was  held  that  a  paid  up  policy  of  life  insurance  was  "security  for  money",  even 
though  at  common  law,  at  least  in  England,  the  contrary  appears  to  be  the  case  (see  Alleyne 
v.  Darcy  (1855),  5  I.  Ch.  R.  56).  On  the  other  hand,  a  policy  in  respect  of  which  premiums 
have  yet  to  be  paid  has  not  been  regarded  as  "security  for  money":  see  Weekes  v.  Frawley 
(1893),230.R.  235  (H.C.J. ). 

R.S.O.  1970,  c.  344. 

See  supra,  this  Chapter,  Section  3(b)(i)a. 
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he  entitled  to  seize  it  physically  when  in  the  possession  of  someone  other  than 
the  debtor?  May  he  collect  the  amounts  due  by  means  of  a  notice  of  seizure 
served  on  the  person  liable? 

Some  of  these  issues  were  considered,  at  least  by  way  of  obiter  dicta,  in 
Sheriff  of  the  County  of  Waterloo  v.  Mutual  Life  Assurance  Co.  of  Canada™ 
In  that  case,  an  insurance  company  forwarded  a  cheque  to  the  debtor 
representing  the  cash  surrender  value  of  a  life  insurance  policy  issued  to  the 
debtor.  The  debtor  returned  the  cheque,  asking  that  it  be  made  payable  in 
U.S.  funds,  but  the  insurer  refused  to  comply  with  this  request.  However, 
before  the  insurer  could  return  the  cheque  to  the  debtor,  the  sheriff  served  on 
the  insurer  a  notice  of  seizure  purporting  to  seize  "all  monies  due  or  accruing 
due"  to  the  debtor  from  the  insurer.  The  insurer  ignored  the  notice  of  seizure 
and  returned  the  cheque  to  the  debtor. 

It  should  be  made  clear  that  the  ratio  of  the  above  case  did  not  deal  with 
the  seizure  of  an  "issued"  and  "delivered"  negotiable  instrument,156  a  topic 
considered  in  the  next  Section  of  this  Chapter.  Although,  as  we  shall  see, 
Costello,  Co.  Ct.  J.,  did  comment  on  this  topic  by  way  of  obiter,  at  the  outset 
he  restricted  the  issue  he  had  to  decide  by  the  way  in  which  he  characterized 
the  nature  of  the  debt  owing  to  the  debtor.  He  stated  as  follows:157 

Several  dozens  of  cases  were  cited  to  me,  many  if  not  most  having  to  do  with 
the  effect  of  issuing  a  cheque  upon  the  extinction  of  the  debtor-creditor 
relationship  between  drawer  and  drawee  and  having  to  do  with  the  time  payment, 
whether  it  be  the  delivery  of  the  cheque  or  the  negotiation  of  it.  In  all  those  cases 
cited  the  cheque  in  question  had  been  delivered.  In  this  case  it  was  undelivered  in 
the  hands  of  the  drawer  at  the  material  time,  so  I  do  not  find  the  several  cases 
quoted  to  be  of  any  assistance.  I  would  hold  that  the  cheque  being  undelivered  at 
the  material  time  on  December  31,  1962,  that  what  was  in  the  hands  of  the 
defendant  was  money  or  a  book  debt  due  to  Turner.  I  have  therefore  not  dealt 
with  the  section  of  the  argument  concerning  the  Sheriffs  failure  to  specify  that  he 
was  seizing  a  cheque. 

With  respect  to  the  propriety  of  a  notice  of  seizure  as  a  means  of  seizing 
section  19(1)  property,  Costello,  Co.  Ct.  J.,  stated  by  way  of  obiter  that  the 
"basic  principle  of  execution,  other  than  seizure  of  stocks,  patents,  land  and 
mortgages,  the  procedure  for  the  seizing  of  which  is  specifically  set  out  in  the 
Execution  Act,  R.S.O.  1960,  c.  126,  would  seem  ...  to  require  that  the  item 
seized  be  in  the  possession  or  control  of  the  judgment  debtor  or  his  personal 
representatives".158  He  buttressed  his  contention  that  there  must  be  a  physical 
seizure  of  property  in  the  hands  of  the  debtor  by  interpreting  the  phrase 
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[1967]  1  O.R.  131  (Co.Ct.). 

If  a  negotiable  instrument  has  not  been  issued  or  delivered  to  the  debtor,  as  payee  or 
endorsee,  the  contract  represented  by  the  instrument  is  "incomplete  and  revocable":  see  the 
Bills  of  Exchange  Act,  R.S.C.  1 970,  c.  B-5,  s.  39.  The  debtor-creditor  relationship  between 
the  parties  remains  intact.  Where,  however,  the  instrument  has  been  issued  or  delivered,  the 
contract  is  complete  and  irrevocable. 

Supra,  note  1 55,  at  132. 

Ibid. 
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"belonging  to"  the  debtor  in  section  19(1)  to  mean  "in  the  possession  or 
control  of  the  debtor.  He  stated  as  follows:159 

Section  16^160'  of  the  Execution  Act  provides  that  the  Sheriff  shall  seize  any 
money  or  bank  notes,  cheques,  bills  of  exchange,  promissory  notes,  bonds, 
mortgages,  specialties  or  other  securities  for  money  belonging  to  the  judgment 
debtor  and  shall,  subject  to  the  Creditors'  Relief  Act,  R.S.O.  1960,  c.  78,  pay  any 
money  or  bank  notes  so  seized  to  the  execution  creditor.  In  the  absence  of 
authority  to  the  contrary  I  interpret  'belonging  to'  as  'in  the  possession  or  control 
of  for  the  section  makes  no  provision  to  determine  claims  or  ownership  of  money 
or  bank  notes  adverse  to  that  of  the  judgment  debtor. 

Costello,  Co.  Ct.  J.,  then  went  on  to  deal  with  the  issue  that  he  himself  had  set 
out  to  decide,  that  is,  the  manner  in  which  book  debts  and  choses  in  action, 
exigible  under  section  19(2),  must  be  seized.  He  said: 

Section  16(2)  provides  for  the  seizure  of  book  debts  and  choses  in  action  of 
the  execution  debtor  and  gives  the  Sheriff  the  right  to  sue  in  his  own  name  for  the 
recovery  of  the  money  payable  in  respect  thereof.  In  the  absence  of  authority  to 
the  contrary,  I  must  interpret  this  to  mean  physical  seizure  of  documents  or  other 
evidence  of  title  or  right  upon  which  the  suits  could  be  founded  and  their  removal 
from  the  control  and  possession  of  the  execution  debtor.  This  is  confirmed  by  s. 
16(3)  which  provides  that  the  book  debts  and  choses  in  action  may  be  sold,  'in  the 
same  manner  as  the  debtor's  goods  may  be  sold  when  taken  in  execution.'  I  take  s. 
16(2)  to  refer  to  some  assignable  and  saleable  document  of  which  the  Sheriff  is  in 
physical  possession.  I  must  find  that  the  Execution  Act  does  not  provide  for  the 
freezing  of  money  owing  to  the  execution  debtor  but  in  the  hands  of  a  third  party 
by  the  simple  expedient  of  a  notice  of  the  filing  of  the  writ  of  fieri  facias.  The 
Execution  Act  provides  no  penalty  for  the  third  party  who  chooses  to  ignore  such 
a  notice  assuming  for  the  moment  that  the  Sheriff  does  not  have  the  documents  on 
which  the  execution  creditor  could  base  his  claim  against  such  third  party. 

In  summary,  Costello,  Co.  Ct.  J.,  envisaged  that  a  sheriff  could  not  seize 
any  property  listed  in  section  19  unless  it  was  in  the  possession  of  the  debtor 
himself;  he  also  was  of  the  view  that  physical  seizure  of  documents 
representing  the  debt  obligation  was  necessary,  at  least  in  respect  of  the 
species  of  property  listed  in  section  19(2).  Moreover,  he  stated  that 
garnishment  should  be  used  to  collect  the  amounts  owing  in  respect  of  section 
19(2)  property.  However,  with  respect  to  the  seizure  and  sale  of  the  latter  type 
of  property,  it  should  be  noted  that  the  decision  of  Costello,  Co.  Ct.  J.,  has 
been  overruled  by  the  Court  of  Appeal.  In  Re  Attorney-General  for  Ontario 
and  Royal  Bank  of  Canada,161  Brooke,  J.  A.,  agreed  with  Costello,  Co.  Ct.  J., 
that  garnishment  was  the  more  general  practice  to  obtain  the  money  owing 
but  stated  that  it  was  not  the  only  method:  the  creditor  still  could  request  the 
sheriff  to  "seize"  the  debt  pursuant  to  section  1 9(2)  of  The  Execution  Act,  and 
such  seizure  could  be  effected  by  means  of  a  simple  notice  of  seizure  issued  by 
the  sheriff.  Moreover,  Brooke,  J. A.,  did  not  accept  the  contention  of  Costello, 
Co.  Ct.  J.,  that  the  property  referred  to  in  section  19(2)  must  be  seized 
physically,  since  this  interpretation  "imports  into  s.  16(2)  a  condition  which  is 


159  Ibid.,  at  133. 

160  Now  s.  19  of  The  Execution  Act,  R.S.O.  1970,  c.  152. 

161 


[1970]  2  0.R.  467(C.A.). 
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quite  inconsistent  with  choses  in  action".162  He  also  did  not  accept  the 
proposition,  advanced  by  Costello,  Co.  Ct.  J.,  that  for  a  seizure  of  property 
listed  in  section  1 9(2)  to  occur,  it  was  necessary  to  seize  physically 
"documents  or  other  evidence  of  title  or  right". 

However,  Brooke,  J. A.,  expressly  refused  to  comment  affirmatively  or 
negatively  on  the  view  of  Costello,  Co.  Ct.  J.,  that  a  physical  seizure  from  the 
debtor  of  property  listed  in  section  19(1)  was  necessary.  Brooke,  J. A.,  stated 
as  follows:163 

For  the  purpose  of  this  appeal  it  is,  I  think,  unnecessary  for  us  to  deal  with 
the  judgment  of  Judge  Costello  as  it  relates  to  s.  16(1)  except  to  say,  having 
regard  to  the  basic  principle  as  he  calls  it  . . .  that  he  interprets  the  words 
'belonging  to'  in  that  section  as  meaning  'in  the  possession  or  control  of. 

The  view,  espoused  by  Costello,  Co.  Ct.  J.,  that  the  property  listed  in 
section  19(1)  must  be  seized  physically  and  not  by  means  of  a  notice  of 
seizure,  has  apparently  been  accepted  by  the  New  Brunswick  Report,164  for  it 
is  stated  in  that  Report  that  "[bjecause  of  the  nature  of  proceedings  under  a 
writ  of  fi.fa.,  the  security  would  have  to  be  something  that  can  be  physically 
seized".165  It  buttressed  its  contention  that  commercial  paper  had  to  be  seized 
physically  by  raising  a  constitutional  impediment  to  any  other  method  of 
seizure.  The  Report  stated  that  while  physical  seizure  would  simply  "make 
further  negotiation  impossible",  seizure  by  means  of  a  notice  would  in  fact 
"interfere  with  negotiability"166  and  therefore  would  conflict  with  federal 
law.167 

The  Commission  has  examined  carefully  the  manner  in  which  creditors 
should  be  entitled  to  satisfy  their  judgment  debts  by  means  of  collecting  the 
amounts  due  under  the  types  of  property  listed  in  section  19(1)  and  (2).  As 
indicated  above,  a  notice  of  seizure  may  still  be  used  to  collect  amounts 
payable  in  respect  of  "book  debts  and  other  choses  in  action";  however,  it 
would  appear  that  this  procedure  may  not  be  appropriate  in  respect  of 
property  listed  under  section  19(1).  With  respect  to  the  procedures  for 
collecting  the  amounts  payable  in  respect  of  all  property  listed  in  section  19, 
except  cheques,  bills  of  exchange  and  promissory  notes,  reference  should  be 
made  to  the  recommendations  that  we  shall  make  in  Chapter  3  dealing  with 
garnishment.  Leaving  aside  the  negotiable  instruments  referred  to  above,  we 
recommend  that  all  such  collection  ought  to  be  subsumed  under  and  effected 
through  the  proposed  garnishment  procedure;  accordingly,  the  right  of  a 
sheriff  under  section  19(1)  and  (2)  to  institute  legal  proceedings  to  collect  the 
amounts  due,  and  the  practice  involving  a  notice  of  seizure  as  an  alternative 
means  of  collection,  should  be  abolished. 


162  Ibid.,  at  469. 

163  Ibid.,  at  469-70. 


164  Supra,  note  96. 


Ibid.,  at  14,  note  5.  At  19,  note  11,  the  Report  addressed  itself  to  "commercial  paper 
which,  it  seems  clear,  must  be  physically  seized". 

166  Ibid.,  at  19-20,  note  11. 

167  Bills  of  Exchange  Act,  R.S.C.  1970,  c.  B-5. 
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As  indicated  above,  we  see  no  justification  for  continuing  to  employ  a 
notice  of  seizure  to  collect  amounts  due;  however,  we  do  recommend  that,  in 
addition  to  the  physical  seizure  of  any  document  representing  the  debt 
obligation,  the  use  of  a  notice  of  seizure  should  be  available  as  a  means  of 
seizing  the  property  described  above  for  the  purposes  of  sale.  The  sheriff 
should  continue  to  be  empowered  to  sell  any  of  the  types  of  property  to  which 
reference  has  been  made  in  this  Section,  a  power  now  given  to  him  under 
section  1 9(3)  of  The  Execution  Act.  Where,  upon  a  creditor's  instructions,  the 
sheriff  wishes  to  effect  a  sale,  he  should  be  empowered  either  to  seize 
physically  or  to  serve  a  notice  of  seizure  on  both  the  debtor  and  the  person 
liable.  Upon  service  of  the  notice  of  seizure  on  the  person  liable,  that  person 
should  be  restrained  from  paying  the  amount  owing  to  the  debtor.  Should  he 
wish  to  dispute  his  liability  to  the  debtor,  the  kind  of  dispute  resolution 
procedures  recommended  in  Chapter  5  in  the  context  of  garnishment 
proceedings  should  apply  mutatis  mutandis. 

There  is  a  further  issue  concerning  section  19(1)  property  that  merits 
consideration.  With  respect  to  the  rights  of  creditors  who  have  directed  the 
sheriff  to  commence  enforcement  activities  against  the  interest  of  a  debtor 
who  is  a  secured  party  under  The  Personal  Property  Security  Act,16*  we 
recommend  that  the  sheriff  ought  to  stand  in  the  shoes  of  that  debtor. 
Accordingly,  on  a  creditor's  instructions,  the  sheriff  should  be  entitled,  for 
example,  to  exercise  against  the  property  covered  by  the  security  agreement 
the  same  rights  of  repossession  and  sale  upon  default  as  the  debtor  could  have 
exercised.  In  exercising  the  jurisdiction  proposed  above,  we  recommend  that 
the  sheriff  should  be  subject  to  any  infirmities  with  respect  to  the  security 
agreement  to  which  the  debtor  would  be  subject. 

Having  discussed  and  made  recommendations  concerning  the  scope  of 
section  19  of  The  Execution  Act,  it  remains  for  us  to  consider  two  aspects  of 
section  19(1)  that  appear  to  be  unnecessarily  confusing.  The  first  pertains  to 
the  use  of  the  word  "shall",  as  opposed  to  "may",  in  the  opening  flush  of  the 
provision:  section  19(1)  begins  with  the  words  "[t]he  sheriff  shall  seize  . . ." 
the  property  referred  to  in  that  subsection.  The  use  of  the  word  "shall"  is 
unorthodox  in  the  Ontario  Execution  Act:  it  is  not  used  in  any  other  similar 
context  in  the  Act.  For  example,  section  19(2)  provides  that  the  sheriff  "may" 
seize  book  debts  and  choses  in  action.  At  first  blush,  the  use  of  "shall"  in 
section  19(1)  would  appear  to  require  a  mandatory  seizure  of  the  types  of 
property  listed  in  the  subsection,  ostensibly  without  regard  to  the  wishes  of  the 
creditors.  While  the  analogous  provisions  in  the  statutes  of  most  other 
Canadian  jurisdictions  are  similar,169  we  are  of  the  view  that  the  use  of  the 
word  "shall",  instead  of  "may",  is  anomalous,  and  that  its  implications  likely 
are  not  intended.  We  believe  that  the  word  "may",  insofar  as  it  gives  statutory 
jurisdiction  to  the  sheriff  to  do  what  the  section  stipulates,  is  the  only  term 
consistent  with  our  view  that  the  sheriff  ought  to  engage  in  particular  active 
enforcement  measures  only  at  the  behest  of  the  creditors,  and  not  on  his  own 
initiative.  Accordingly,  we  recommend  that  the  word  "shall"  should  be 
replaced  by  the  word  "may"  in  the  new  legislation  comprehending  what  is  now 
part  of  section  19(1)  of  The  Execution  Act. 


168  R.S.O.  1970,  c.  344. 

169  See,  however,  The  Executions  Act,  R.S.S.  1978,  c.  E-12,  s.  5,  and  The  Seizures  Act, 
R.S.A.  1 970,  c.  338,  s.  6(  1 ),  where  "may"  is  used. 
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Another  issue  arising  from  the  language  of  section  19(1)  concerns  the 
post-seizure  injunction  to  the  sheriff  to  "hold"  the  securities  for  money  "as 
security"  for  the  amount  to  be  levied.  This  language  is  not  unique  in 
Canada,170  but  is  not  universally  used.171  The  Commission  is  of  the  view  that 
the  phrase  "hold  such  [securities  for  money]  as  security"  is  ambiguous  and 
serves  no  useful  purpose.  If  it  means,  for  example,  that  the  sheriff  is  not 
entitled  to  have  recourse  to  the  "securities  for  money",  or  to  the  periodic 
payments  to  be  made  thereunder,  as  a  fund  equal  in  importance  to  any  other 
species  of  personal  property  seized  or  garnished  by  him,  then  we  believe  that 
such  restriction  is  unwarranted.  We  see  no  reason  why  the  securities  ought  to 
be  held  only  as  protection  in  case  of  the  failure  of  some  other  principal  source 
of  payment  to  satisfy  the  judgment  debt. 

On  the  other  hand,  if  the  phrase  is  not  intended  to  preclude  immediate 
realization  of  the  security  or  collection  of  the  periodic  amounts  due 
thereunder,  then  it  is  unnecessary.  We  are  of  the  view  that,  as  a  matter  of 
principle,  all  of  the  debtor's  exigible  personal  property  ought  to  be  equally 
available  to  satisfy  the  judgment  debt  and  other  allowable  amounts,  not  in  any 
particular  order  of  priority,  but  solely  at  the  discretion  of  the  creditors.  It 
should  be  noted  that  sections  21-26  of  The  Execution  Act,  dealing,  inter  alia, 
with  chattel  mortgages,  do  not  place  any  impediment  in  the  way  of  collection 
following  seizure.  Having  regard,  then,  to  the  observations  made  above,  we 
recommend  the  repeal  of  the  phrase  "hold  such  [securities  for  money]  as 
security"  in  section  19(1). 


2.    Seizure  of  Cheques,  Bills  of  Exchange  and 
Promissory  Notes 

In  the  preceding  Section,  the  Commission  considered  the  exigibility, 
seizure  and  sale  of  property  listed  in  section  19  of  The  Execution  Act.  In  the 
main,  we  deferred  our  discussion  of  cheques,  bills  of  exchange  and  promissory 
notes172  in  respect  of  which  the  debtor  is  the  payee  or  endorsee.  We  did  so 
because  we  are  of  the  view  that  the  seizure  and  sale  of  such  negotiable 
instruments,  as  well  as  the  collection  of  sums  due  thereunder,  present  some 
unique  problems  and  therefore  are  more  properly  dealt  with  in  a  separate 
Section.  We  now  turn  to  a  consideration  of  these  problems. 

Subsection  (1)  of  section  19  provides  for  the  seizure  of  a  negotiable 
instrument  and  authorizes  the  sheriff  to  "sue  in  his  own  name  for  the  recovery 
of  the  sums  secured"  by  the  negotiable  instrument  seized.  Subsection  (3) 
provides,  inter  alia,  that  "[i]f  it  appears  to  the  sheriff  that  an  attempt  to 
collect. . .  the  securities  for  the  money  referred  to  in  [subsection]  1  . . .  would 
be  less  beneficial  to  the  creditors  than  a  sale  thereof,  the  sheriff  may  proceed  to 


170  See,  for  example,  the  Memorials  and  Executions  Act,  R.S.N.B.  1973,  c.  M-9,  s.  26(1), 
The  Seizures  Act,  R.S.A.  1970,  c.  338,  s.  6(2)  (although  the  phrase  used  is  "may  hold"), 
and  the  Court  Order  Enforcement  Act,  R.S.B.C.  1979,c.  75,  s.  52. 

171  See,  for  example,  the  Judgment  and  Execution  Act,  R.S.P.E.I.  1974,  c.  J-2,  s.  21(1),  The 
Executions  Act,  R.S.S.  1978,  c.  E- 12,  s.  5,  and  The  Executions  Act,  KSM.  1970,  c.  El 60, 
s.  13(1). 

172  In  this  Section,  reference  to  a  "negotiable  instrument"  is  to  a  cheque,  bill  of  exchange  or 
promissory  note,  property  now  exigible  under  s.  1 9(  1 )  of  The  Execution  Act. 


48 


sell  such  . . .  securities  by  public  auction  in  the  same  manner  as  the  debtor's 
goods  may  be  sold  when  taken  in  execution".  Other  subsections  provide  for  the 
effect  of  payment  to  the  sheriff,173  the  distribution  of  any  amounts  recover- 
able174 and  the  indemnification  of  the  sheriff  as  a  precondition  to  any  action  he 
may  institute  against  the  person  liable  on  the  instrument.175 

With  respect  to  the  manner  in  which  a  negotiable  instrument  may  be 
seized,  consideration  must  be  given  to  the  legal  propriety  of  both  a  physical 
seizure  of  the  instrument  itself  and  a  notice  of  seizure  served  upon  the  person 
liable  on  the  instrument;  in  addition,  it  is  essential  to  distinguish  between  a 
physical  seizure  of  a  negotiable  instrument  in  the  possession  of  the  debtor  and 
a  physical  seizure  of  an  instrument  in  the  possession  of  a  person  other  than  the 
debtor. 

It  will  be  recalled  that  in  the  preceding  Section  we  considered  the 
decision  of  Costello,  Co.  Ct.  J.,  in  Sheriff  of  the  County  of  Waterloo  v.  Mutual 
Life  Assurance  Co.  of  Canada116  and  the  decision  of  the  Ontario  Court  of 
Appeal,  delivered  by  Brooke,  J.  A.,  in  Re  Attorney-General  for  Ontario  and 
Royal  Bank  of  Canada.117  While  these  cases  dealt  essentially  with  the  validity 
of  a  sheriffs  notice  of  seizure  as  a  means  of  seizing  property  listed  in  section 
19(2)  of  The  Execution  Act,  in  the  former  case  Costello,  Co.  Ct.  J.,  did  pass 
on  the  use  of  a  notice  of  seizure  to  seize  property  listed  in  section  19(1), 
including  cheques,  bills  of  exchange  and  promissory  notes.  By  way  of  obiter, 
he  stated  that  the  phrase  "belonging  to"  in  section  19(1)  meant  "in  the 
possession  or  control  of'.178  Consequently,  a  physical  seizure  of  section  19(1) 
property  in  the  hands  of  the  debtor  was  thought  to  be  essential.  In  Re 
Attorney-General  for  Ontario  and  Royal  Bank  of  Canada,  Brooke,  J.  A.,  said 
expressly  that  it  was  unnecessary  for  him  to  deal  with  this  view  of  the  method 
by  which  the  seizure  of  section  19(1)  property  may  be  effected.179 

Given  the  paucity  of  case  law  and  commentary  on  the  manner  in  which  a 
seizure  of  negotiable  instruments  must  be  effected,  it  is  not  easy  to  set  forth 
the  state  of  the  law  in  any  categorical  terms.  If  the  obiter  dictum  of  Costello, 
Co.  Ct.  J.,  in  Sheriff  of  the  County  of  Waterloo  v.  Mutual  Life  Assurance  Co. 
of  CanadalS0  is  an  accurate  statement  of  the  present  law,  at  least  insofar  as  it 
dealt  with  the  seizure  of  property  listed  in  section  19(1),  then  it  would  appear 
that  negotiable  instruments  must  be  seized  physically  in  the  possession  of  the 
debtor  in  order  to  be  seized  at  all.  Seizure  by  means  of  a  notice  of  seizure,  and 
physical  seizure  of  a  negotiable  instrument  in  the  possession  of  a  person  other 
than  the  debtor,  apparently  would  not  be  satisfactory  under  this  view.  While 


173  The  Execution  Act,  R.S.O.  1970,  c.  152,  s.  19(4). 

174  Ibid.,*.  19(5). 

175  Ibid.,*.  19(6). 

176  [1967]  1  O.R.  131  (Co.  Ct.). 

177  [1970]  2  O.R.  467  (C. A.). 
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Supra,  note  176,  at  133 
180  Supra,  note  176. 


179  Supra,  note  177,  at  469-70. 
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the  opinion  of  Costello,  Co.  Ct.  J.,  on  these  matters  did  not  form  part  of  the 
ratio  of  the  case,  since  he  was  dealing  with  an  undelivered  cheque  -  -  in  his 
own  terms,  a  "book  debt"  exigible  under  section  19(2)  —  it  will  be  recalled 
that  the  New  Brunswick  Report  stated  that  seizure  by  means  of  a  notice  of 
seizure  would  interfere  with  the  negotiability  of  a  negotiable  instrument  and 
therefore  would  conflict  with  federal  law  concerning  bills  of  exchange.  On  this 
view,  the  sheriff  could  not  interfere  with  the  negotiation  of  an  instrument  from 
holder  to  holder  merely  by  notifying  one  party  by  means  of  a  notice  of  seizure 
that  such  negotiation  is  precluded;  that  is,  the  instrument  would  still  have  a 
life  of  its  own,  as  determined  by  the  Bills  of  Exchange  Act.  Rather,  the  Report 
stated  that  physical  seizure  was  necessary.  Presumably,  then,  the  sheriff  could 
take  the  instrument  out  of  circulation,  so  that  the  federal  law  respecting 
negotiability  would  have  nothing  on  which  to  operate. 

It  should  be  clear  from  the  above  discussion  that  the  law  in  respect  of  the 
seizure  of  negotiable  instruments  is  in  need  of  clarification.  We  are  referring 
here  to  negotiable  instruments  that  already  have  been  issued  and  delivered, 
not  those  that  remain  unissued  and  undelivered  and,  as  such,  represent  what 
Costello,  Co.  Ct.  J.,  called  a  "book  debt",  seizable  under  section  19(2). 
Accordingly,  with  respect  to  unissued  and  undelivered  negotiable  instruments, 
we  recommend  that  the  sole  method  of  collection  of  the  amounts  owing  to  the 
debtor  should  be  the  garnishment  procedure  to  be  proposed  in  Chapter  3.  As  a 
result,  the  existing  right  of  a  sheriff  under  section  19(2)  to  institute  legal 
proceedings  to  collect  the  amounts  due,  and  the  present  practice  involving  a 
notice  of  seizure  as  an  alternative  method  of  collection,  should  be  abolished. 

Before  offering  recommendations  for  reform  of  the  law  concerning  the 
seizure  of  negotiable  instruments  that  have  been  issued  and  delivered,  and  in 
order  to  put  our  recommendations  in  some  perspective,  it  might  be  useful  to 
recall  how  the  Commission  dealt  with  the  other  types  of  property  now  listed  in 
section  19(1)  and  (2).  Aside  from  amending  the  list  of  specified  property  to 
include  all  security  interests  created  under  The  Personal  Property  Security 
Act,m  we  recommended  that  such  property  ought  to  continue  to  be  made 
expressly  exigible  and  saleable.  Moreover,  we  have  recommended  that  the 
procedure  for  collection  of  the  amounts  payable  in  respect  of  this  type  of 
property,  as  well  as  in  respect  of  unissued  and  undelivered  negotiable 
instruments,  should  be  the  new  garnishment  procedure  to  be  proposed  in 
Chapter  3;  the  hitherto  applicable  provisions  in  section  19  of  The  Execution 
Act,  and  the  practice  involving  a  notice  of  seizure  as  a  means  of  collection, 
would  be  abolished.  Accordingly,  in  the  situation  described  in  the  Sheriff  of 
the  County  of  Waterloo  case,  where  an  undelivered  cheque  was  held  to  be  a 
mere  "book  debt",  the  method  of  collection  under  our  proposals  would  be 
garnishment. 

Returning  now  to  the  seizure  of  negotiable  instruments,  the  Commission 
has  examined  both  physical  seizure  and  the  use  of  a  notice  of  seizure  as  a 
means  of  placing  the  property  under  the  legal  control  of  the  sheriff.  With 
respect  to  physical  seizure,  the  Commission  has  given  careful  consideration  to 


181 


R.S.O.  1970,  c.  344. 


50 


the  views  expressed  by  Costello,  Co.  Ct.  J.,  described  above.  On  balance,  we 
see  no  justification  in  principle  or  in  practice  for  restricting  physical  seizure 
solely  to  the  situation  where  the  negotiable  instrument  is  in  the  possession  or 
control  of  the  debtor  himself.  Accordingly,  we  recommend  that  where  a 
negotiable  instrument  has  been  issued  and  delivered,  so  that  the  contract 
between  the  judgment  debtor  and  his  debtor  is  complete  and  irrevocable,  the 
instrument  should  be  seizable  physically  by  the  sheriff  for  the  purpose  of 
collection  or  sale,  whether  the  instrument  is  in  the  possession  of  the  debtor  or 
some  other  person.  A  physical  seizure  of  a  negotiable  instrument  from  a  third 
person  in  possession,  under  the  circumstances  described  above,  ordinarily 
would  not  upset  the  normal  financial  expectations  of  any  person  liable  on  the 
instrument.  The  fact  that  the  negotiable  instrument  has  been  left  with  the 
third  person  for  some  reason  should  not  affect  the  exigibility  of  the  instrument. 

We  now  turn  to  the  method  of  collection  where  a  negotiable  instrument 
has  been  physically  seized  by  the  sheriff.  Where,  for  example,  the  sheriff  seizes 
a  cheque,  the  present  practice  would  appear  to  be  to  stamp  on  the  back  of  the 
cheque  that  it  has  been  seized,  and  then  to  take  it,  along  with  a  copy  of  the  writ 
of  fieri  facias  under  which  it  was  seized,  to  the  sheriff's  bank.  The  bank  will 
cash  the  cheque  and  the  sheriff  will  then  deposit  the  money,  up  to  the  amount 
required  to  be  levied,  in  his  trust  account  for  subsequent  distribution  to  the 
creditors. 

While  this  procedure  may  be  questionable  as  a  matter  of  law,  it  has 
apparently  gone  unchallenged  and  would  appear  to  be  founded  on  common 
sense.  If  the  sheriff  were  unable  to  cash  the  seized  cheque  —  and  by  cashing 
the  cheque  the  sheriff  is  really  only  exercising  the  same  rights  that  the  debtor 
himself  could  have  exercised  —  the  sheriff  would  be  forced  to  request  payment 
from  the  person  liable,  or  under  section  19(1)  to  "sue  in  his  own  name  for  the 
recovery  of  the  sums  secured"  by  the  instrument.  In  some  circumstances,  the 
former  method  of  collection  may  be  either  fruitless  or  impracticable,  and  the 
latter  method  is  more  expensive  and  time-consuming.  By  simply  presenting 
the  instrument  to  the  bank  for  payment,  and  assuming  that  the  person  liable 
would  not  have  given  him  the  money  in  any  event  on  a  mere  request,  the  sheriff 
circumvents  these  problems. 

With  respect  to  bills  of  exchange  other  than  cheques,  the  same  general 
method  theoretically  could  be  utilized,  although  presumably  some  drawees 
might  not  accede  to  a  presentation  for  payment  by  a  sheriff.  With  respect  to 
promissory  notes,  the  method  used  would  have  to  be  different,  and  a  formal 
request  for  payment  directly  to  the  maker  normally  would  be  necessary.  In  all 
cases,  however,  the  failure  of  the  person  from  whom  direct  payment  is  sought 
to  agree  voluntarily  to  payment  is  not  critical,  since  the  sheriff  has  possession 
of  the  instrument,  therefore  making  further  negotiation  impossible,  and  he 
may  sue  in  his  own  name  to  recover  the  amount  payable. 

The  Commission  endorses  the  practice  described  above  in  respect  of  the 
collection  of  the  amount  due  under  a  cheque  subsequent  to  its  seizure; 
moreover,  we  believe  that  the  practice  should  be  made  applicable  generally  to 
the  collection  of  amounts  due  under  other  types  of  negotiable  instruments. 
Accordingly,  we  recommend  that  after  the  physical  seizure  by  the  sheriff  of  a 
cheque,  bill  of  exchange  or  promissory  note,  and  upon  due  presentment  to  the 
enforcement  office's  bank,  or  to  the  drawee  or  person  liable  on  the  instrument, 
the  sheriff  should  be  entitled  by  statute  to  demand  and  receive  directly  from 
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such  bank,  drawee  or  person  liable  the  amount  secured  by  the  instrument.182 
However,  the  sheriff  should  be  subject  to  any  claims  or  defences  that  the  bank, 
drawee  or  person  liable  would  have  against  the  debtor.  If  the  Province  does  not 
have  constitutional  jurisdiction  to  require  the  bank,  drawee  or  person  liable  to 
pay  on  a  negotiable  instrument  presented  to  it  by  the  sheriff,  we  recommend 
that  Parliament  should  enact  such  an  amendment  to  the  relevant  federal 
legislation. 

The  Commission  stated  earlier  that  it  had  examined  both  physical  seizure 
and  the  use  of  a  notice  of  seizure  in  respect  of  negotiable  instruments.  At  the 
outset  we  wish  to  state  our  view  that,  contrary  to  the  obiter  dicta  of  Costello, 
Co.  Ct.  J.,  in  the  Sheriff  of  the  County  of  Waterloo  case,183  discussed  above, 
the  sheriff  should  be  entitled  in  two  situations  to  seize  a  negotiable  instrument 
or  to  collect  the  amount  due  thereunder  by  means  of  a  notice  of  seizure:  first, 
where  the  sheriff  has  seized  the  instrument  physically  but  where  presentment 
to  the  bank,  drawee  or  person  liable  is  not  feasible  or  desirable,  and,  secondly, 
where  the  sheriff  knows  of  a  third  party  who  is  in  possession  of  a  negotiable 
instrument  payable  or  endorsed  to  the  debtor. 

Turning  to  the  first  situation,  the  Commission  wishes  to  clarify  one  aspect 
of  the  law  concerning  the  position  of  a  party  liable  on  a  negotiable  instrument 
once  the  instrument  has  been  physically  seized  by  the  sheriff:  while  section 
19(4)  of  The  Execution  Act  does  provide  for  the  discharge  of  the  person  liable, 
upon  payment  to  the  sheriff,  the  Act  does  not  impose  upon  the  person  liable  on 
the  negotiable  instrument  an  express  obligation  to  pay  the  sheriff  rather  than 
the  debtor. 

By  way  of  contrast,  reference  should  be  made  to  the  provisions 
concerning  mortgages.  Section  21  of  The  Execution  Act  provides  for  seizure 
of  a  mortgagee's  interest  in  a  mortgage,  and  in  this  connection  the  sheriff  is  to 
forward  a  notice  of  seizure  to  the  office  where  the  mortgage  is  registered. 
Section  22  then  provides  for  the  effect  of  the  seizure  on  the  mortgagor: 

22.-(l)  A  notice  similar  to  that  mentioned  in  section  21  shall  also  be  served 
upon  the  mortgagor  or  the  person  who  is  liable  to  pay  the  money  secured  by  the 
registered  instrument,  and  after  such  service  the  person  shall  pay  to  the  sheriff  all 
money  then  payable  and,  as  it  becomes  due,  all  money  that  may  become  payable 
to  the  execution  debtor  so  far  as  may  be  necessary  to  satisfy  the  execution. 

(2)  Service  of  the  notice  may  be  made  personally,  or  by  leaving  it  at  the 
dwelling-house  of  the  person  to  be  served  with  a  grown-up  person  residing  there, 
or  by  registered  mail  to  the  proper  address  of  the  person  to  be  served. 
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See  California  Law  Revision  Commission,  Tentative  Recommendation  Relating  to 
Enforcement  of  Judgments  (March  1979),  proposed  s.  702.630.  S.  702.630(a)  provides, 
inter  alia,  that  where  a  cheque,  draft  or  money  order  "comes  into  the  possession  of  a  levying 
officer  pursuant  to  this  title,  the  levying  officer  shall  promptly  endorse  and  present  it  for 
payment".  S.  702.630(b)  provides,  in  part,  that  the  officer  shall  endorse  the  commercial 
paper  "by  writing  the  name  of  the  judgment  debtor  thereon  and  the  name  and  official  title  of 
the  levying  officer  and  giving  the  title  of  the  court  and  the  cause  in  which  the  writ  or  other 
enforcement  process  was  issued.  The  endorsement  is  a  valid  endorsement."  Payment  to  the 
officer  discharges  the  drawee.  These  provisions  continue  the  substance  of  existing  s.  688(g) 
of  the  California  Code  of  Civil  Procedure. 
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(3)  Any  payment  made  after  service  of  the  notice  or  after  actual  knowledge  of 
the  seizure  is  void  as  against  the  sheriff  and  the  execution  creditor. 

The  New  Brunswick  Report  made  certain  observations  and  recommen- 
dations on  this  matter:184 

It  is  open  to  question  whether  the  seizure  of  cheques,  bills  of  exchange, 
promissory  notes,  bonds,  specialties  and  other  securities  for  money  is  binding  on  a 
third  party  liable  to  pay  the  debtor  on  the  security.  There  is  no  provision  for  giving 
such  a  third  party  notice  and  making  it  bind  him  as  there  is  in  the  case  of  a 
mortgage.  It  may  be  that  the  third  party  can  pay  the  debtor,  rather  than  the 
sheriff.  The  sheriff  is  not  a  holder  in  due  course  so  that  any  payment  to  the  debtor, 
notwithstanding  that  he  no  longer  has  the  security,  may  be  valid  as  against  the 
sheriff. 

It  is  recommended  that  provision  be  enacted  to  ensure  that  the  seizure  of 
cheques,  bills  of  exchange,  promissory  notes,  bonds,  specialties  and  other 
securities  for  money  by  the  sheriff  is  binding  on  a  third  party  liable  to  pay  the 
debtor  on  the  security  upon  notice  to  the  third  party  of  the  seizure. 

In  a  previous  recommendation,  we  proposed  that  the  sheriff  ought  to  be 
entitled  by  law  to  seek  payment  by  the  enforcement  office's  bank  or  by  the 
drawee  of  a  cheque  or  other  bill  of  exchange  upon  due  presentment  by  the 
sheriff,  subject  to  all  the  infirmities  or  equities  to  which  the  debtor  himself 
would  have  been  subject.  In  practice,  the  sheriff  may  be  successful  in 
negotiating  the  bill  of  exchange  in  this  manner,  or  he  may  be  successful  in  an 
informal  request  for  payment  made  to  the  drawee.  However,  these  methods  of 
collection  may  not  be  appropriate  or  feasible  in  all  cases;  consequently,  it 
would  seem  desirable  to  provide  yet  a  further  method  of  binding  and  collecting 
the  sums  represented  by  any  negotiable  instrument.  Accordingly,  it  is 
recommended  that,  where  a  negotiable  instrument  has  been  physically  seized 
by  the  sheriff,  in  addition  to  any  other  method  of  collection,  the  sheriff  should 
be  empowered  to  serve  a  notice  of  seizure  on  the  person  liable  on  the 
negotiable  instrument.  Upon  service,  the  person  liable  should  be  bound  to  pay 
to  the  enforcement  office  all  money  owing  on  the  instrument,  up  to  the  amount 
of  the  judgment  debt  plus  other  allowable  sums,  and  that  person  should  be 
discharged  to  the  extent  of  the  payment. 

As  we  indicated  earlier,  there  is  a  second  situation  in  which  a  notice  of 
seizure  would  be  efficacious.  While,  as  proposed,  the  sheriff  should  have 
jurisdiction  to  seize  physically  a  negotiable  instrument  in  the  possession  of  the 
debtor  or  any  other  person,  it  is  not  envisaged  that  creditors  always  will  be  able 
to  satisfy  their  judgment  debts  by  this  means.  A  third  party  may  be  in 


184  Supra,  note  96,  at  20-21.  Emphasis  deleted.  Note  12,  at  p.  21  of  the  New  Brunswick 
Report,  raises  and  then  disposes  of  another  constitutional  issue: 

Any  revision  of  the  law  in  New  Brunswick  to  make  the  sheriffs  seizure  expressly 
binding  on  third  parties  liable  on  the  security  would  be  open  to  the  constitutional 
objection  that  it  relates  to  bills  of  exchange.  However,  it  is  arguable  that  such  a 
provision  is  in  pith  and  substance  a  matter  of  property  and  civil  rights  and  the 
administration  of  justice,  since  it  involves  the  enforcement  of  civil  judgments.  There  is 
no  actual  interference  with  federal  law  since  the  seizure  of  the  security  by  the  sheriff 
could  operate  as  a  restrictive  endorsement  and  thereby  terminate  the  negotiable 
character  of  the  security  within  the  provisions  of  federal  law.  A  provision  for  ensuring 
that  the  seizure  binds  a  third  party  who  is  liable  on  the  security  would  not  seem  to 
differ  in  constitutional  character  from  the  existing  provision  for  the  seizure  itself. 
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possession  of  a  negotiable  instrument  payable  or  endorsed  to  the  debtor;  in  this 
situation,  the  third  party  may  or  may  not  be  liable  on  the  instrument  as  well. 
Where  the  third  party  in  possession  of  a  negotiable  instrument  is  not  liable  on 
the  instrument,  but  is  only  a  custodian  of  it,  we  recommend  that  the  sheriff,  on 
the  creditor's  instructions,  should  be  empowered  to  serve  on  the  third  party  a 
notice  of  seizure  of  the  negotiable  instrument  itself.  This  notice  of  seizure 
should  require  the  third  party  to  deliver  up  the  instrument  to  the  sheriff  for  the 
purpose  of  sale.  Where  the  third  party  in  possession  is  also  liable  on  the 
instrument,  we  recommend  that  the  sheriff,  on  the  creditor's  instructions, 
should  be  empowered  to  serve  on  the  third  party  either  a  notice  of  seizure  of 
the  negotiable  instrument  itself,  for  the  purpose  of  sale,  or  a  notice  of  seizure 
of  the  amount  payable  under  the  instrument,  up  to  the  amount  of  the 
judgment  debt  plus  other  allowable  sums.  In  the  latter  case,  the  third  party 
should  be  discharged  to  the  extent  of  his  payment  to  the  sheriff. 

However,  the  Commission  is  cognizant  of  the  constitutional  problems 
involved  in  the  seizure  of  a  negotiable  instrument  merely  by  means  of  a  notice 
of  seizure.  Accordingly,  we  recommend  that  neither  of  the  two  types  of  notice 
of  seizure  proposed  above  ought  in  itself  to  be  sufficient  to  render  a  subsequent 
negotiation  of  the  negotiable  instrument  void  ab  initio  and  therefore  to 
preclude  holders  in  due  course  subsequent  to  the  seizure  from  suing  on  it  or 
from  further  negotiating  it.  Accordingly,  where  the  third  party  in  possession  of 
a  negotiable  instrument  is  served  with  a  notice  of  seizure,  and  that  party 
delivers  the  instrument  to  the  debtor  or  any  other  person  subsequent  to  and 
notwithstanding  the  service  of  the  notice  of  seizure  on  him,  the  negotiation  or 
delivery  should  be  valid. 

At  the  same  time,  a  method  must  be  found  to  protect  creditors  as  well  as 
holders  in  due  course.  Accordingly,  we  recommend  that  the  person  negotiating 
or  delivering  the  instrument  should  be  held  accountable  to  pay  the  amount 
secured  by  the  instrument,  up  to  the  amount  of  the  creditors'  judgment  debts, 
plus  other  allowable  sums,  if  any  loss  should  occur  to  the  creditors.  Delivering 
or  negotiating  the  negotiable  instrument  under  such  circumstances  would  be, 
in  effect,  committing  a  fraud  on  the  creditors.  However,  where  the  party 
served  with  a  notice  of  seizure  delivers  the  instrument  to  the  debtor  prior  to 
service,  the  debtor-creditor  relationship  between  the  parties  would  be 
extinguished,  so  that  the  notice  of  seizure  would  have  nothing  on  which  to 
operate.  In  such  a  case,  the  party  served  ought  not  to  be  potentially  liable 
again  for  the  amount  secured  by  the  instrument. 


(4)    Seizure  of  a  beneficial  interest  under  a  personal 
property  security  agreement 

In  addition  to  seizing  a  security  interest  belonging  to  a  debtor,  a  creditor 
may  wish  to  seize  the  debtor's  beneficial  interest  in  property  that  is  secured 
by  a  personal  property  security  agreement.185  Our  earlier  recommendations 


S.  2(a)  of  The  Personal  Property  Security  Act,  R.S.O.  1970,  c.  344,  provides  that,  subject 
to  s.  3(1),  the  Act  applies  "to  every  transaction  without  regard  to  its  form  and  without 
regard  to  the  person  who  has  title  to  the  collateral  that  in  substance  creates  a  security 
interest.  .  .".  For  the  purpose  of  this  Section,  we  shall  refer  to  an  interest  in  property  that  is 
secured  by  a  personal  property  security  agreement  —  whether  that  interest  is  legal  or 
equitable  —  as  a  beneficial  interest. 
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make  it  clear  that  the  sheriff  should  be  entitled  to  seize  and  sell  any  equitable 
interest  the  debtor  has  in  personal  property.  We  further  recommend  that, 
where  a  debtor  has  a  beneficial  interest  in  property  secured  by  a  personal 
property  security  agreement,  the  sheriff  ought  to  stand  in  the  shoes  of  the 
debtor,  with  jurisdiction  to  exercise  all  rights  that  the  debtor  himself  could 
have  exercised. 

The  proposal  respecting  the  sheriff's  derivative  rights  would  permit  the 
sheriff,  financed  by  participating  creditors,  to  exercise  any  contractual  or 
statutory  right  to  cure  a  default  by  the  debtor,  or  even  to  keep  a  security 
agreement  in  good  standing  and  avoid  a  default,  by  paying  the  periodic 
amounts  due  prior  to  the  secured  party  exercising  rights  available  to  him 
under  the  security  agreement  and  The  Personal  Property  Security  Act.  The 
creditors,  for  example,  may  fear  that  a  repossessing  secured  party  would  be 
induced  to  sell  the  collateral  quickly  at  a  deflated  price,  covering  only  his 
limited  financial  interest.  Or  they  may  wish  to  sell  the  debtor's  interest, 
believing  that  the  terms  of  the  security  agreement  would  be  highly  attractive 
to  a  prospective  purchaser  of  the  debtor's  beneficial  interest  in  the  collateral. 
In  addition  to  any  right  to  cure  or  avoid  a  default,  reference  should  be  made  to 
the  existing  statutory  right  on  the  part  of  a  debtor  to  redeem  or  repurchase 
collateral  subject  to  a  security  agreement.186  Under  our  proposals,  the  sheriff 
would  be  entitled  to  exercise  these  statutory  rights. 

In  many  cases,  however,  the  creditors,  acting  through  the  sheriff,  will  not 
have  sufficient  resources,  or  for  some  other  reason  may  not  wish,  to  redeem  the 
collateral.187  Where  the  creditors  wish  to  preclude  a  secured  party  from 
exercising  a  right  to  repossess  and  sell  the  collateral  under  the  terms  of  a 
statute  or  under  the  terms  of  the  contract,  in  order  that  they  themselves  may 
sell  the  collateral,  it  is  recommended  that  the  sheriff  should  be  empowered  to 
apply  to  the  court  for  an  order  staying  the  repossession  and  sale  proceedings 
contemplated  by  the  secured  party.188  Upon  the  stay  of  proceedings,  the 
sheriff,  rather  than  the  secured  party,  should  be  entitled  to  have  carriage  of 
the  sale  of  the  collateral.  Again,  the  advantage  would  be  in  the  higher  price 


186  See  The  Personal  Property  Security  Act,  R.S.O.  1970,  c.  344.  S.  58  provides  for  the 
secured  party's  duty  to  inform  the  debtor  that  he  may  redeem  the  collateral  upon  payment 
of  the  outstanding  principal  and  interest,  plus  other  allowable  expenses  (s.s.  (5)).  S.  61 
provides  for  the  debtor's  right  to  redeem  "by  tendering  fulfilment  of  all  obligations  secured 
by  the  collateral",  together  with  allowable  expenses  and  costs,  "unless  he  has  otherwise 
agreed  in  writing  after  default". 

In  fact,  Grant  Gilmore  states  that  the  goal  of  redemption  "is  rarely  achieved,  so  that  the 
importance  of  the  ideal  may  be  thought  to  lie  more  in  theory  than  in  practice"  {Security 
Interests  in  Personal  Property  (1965),  Vol.  II,  at  1216,  s.  44.2). 

For  an  analogous  but  broader  provision,  see  s.  80(2)  of  the  proposed  new  bankruptcy 
legislation,  Bill  C-12  (First  Session,  Thirty-second  Parliament,  29  Eliz.  II,  1980).  S.  80(2) 
provides  as  follows: 

80. -(2)  On  application,  a  court  may  postpone  any  right  a  secured  creditor  may 
have  to  realize  or  otherwise  deal  with  property  subject  to  a  security  interest  on  such 
terms  and  conditions  and  for  such  period  of  time  as  the  court  thinks  fit,  if  such 
postponement  does  not  materially  adversely  affect  the  secured  creditor. 


187 


188 
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sought  to  be  realized  by  the  sheriff,  since  he  would  be  attempting  to  cover  the 
debtor's  beneficial  interest  as  well  as  the  secured  party's  own  interest.  Finally, 
we  recommend  that  the  right  to  apply  for  a  stay  of  proceedings  ought  to  apply 
notwithstanding  any  contrary  provision  in  the  security  agreement  or  in  The 
Personal  Property  Security  Act. 


(5)    The  interest  of  a  chattel  lesseem 

Just  as  in  the  case  of  the  seizure  of  the  debtor's  beneficial  interest  in 
property  subject  to  a  security  agreement,  in  the  situation  where  the  debtor  is  a 
lessee  of  chattels  the  Commission  recommends  that  the  sheriff,  financed  by 
participating  creditors,  ought  to  have  the  right  to  stand  in  the  shoes  of  the 
chattel  lessee-debtor,  and  therefore  to  cure  a  default  by  the  debtor,  or  to  make 
disbursements  to  keep  the  lease  in  good  standing.  However,  in  either  case,  the 
sheriff's  rights  ought  to  be  exercisable  only  to  the  extent  that  the  debtor 
himself  would  have  been  in  a  position  to  act  in  the  manner  described  above. 
That  is  to  say,  the  rights  of  the  sheriff  ought  to  be  derivative,  dependent  upon 
similar  rights  accorded  to  the  debtor. 

While  the  Commission  is  not  now  engaged  in  a  project  on  chattel  leases,  it 
wishes  to  note  the  absence  of  any  statutory  relief  provisions  for  the  benefit  of  a 
defaulting  lessee.  In  this  respect,  one  should  compare  the  relief  provisions,  for 
example,  in  The  Personal  Property  Security  Act.*90  Inasmuch  as  we  are  of  the 
view  that  the  rights  of  the  sheriff  and  of  the  creditors  ought  to  be  derivative 
only,  we  acknowledge  that  such  rights  may  well  be  few  indeed  under  most 
chattel  leases.  The  important  question  of  granting  some  type  of  statutory  relief 
to  defaulting  chattel  lessees  cannot  be  viewed  in  isolation,  and  necessarily 
must  form  a  component  part  of  a  much  larger  study  of  chattel  leases.  Without 
offering  any  views  on  this  matter,  the  Commission  recommends  that  serious 
consideration  ought  to  be  given  to  this  broader  subject. 


(6)    Chattels  on  land  where  the  debtor  is  a  tenant 

Section  56  of  The  Landlord  and  Tenant  Act,191  dealing  with  the  claims  of 
landlords  and  Supreme  Court  and  county  and  district  court  execution 
creditors  to  the  chattels  of  a  debtor-tenant,  provides  as  follows: 

56.-(l)  Goods  or  chattels  lying  or  being  in  or  upon  any  land  leased  for  life  or 
lives,  or  term  of  years,  at  will,  or  otherwise  are  not  liable  to  be  taken  by  virtue  of 
any  execution  issued  out  of  the  Supreme  Court  or  out  of  a  county  or  district  court 
on  any  pretence  whatsoever,  unless  the  party  at  whose  suit  the  execution  is  sued 
out  before  the  removal  of  such  goods  or  chattels  from  the  premises  by  virtue  of 


189 

190 
191 


We  are  here  considering  a  "true"  chattel  lease,  not  one  "that  in  substance  creates  a 
security  interest"  (s.  2(a)  of  The  Personal  Property  Security  Act,  R.S.O.  1970,  c.  344). 

R.S.O.  1970,  c.  344. 

R.S.O.  1970,  c.  236.  In  1979  there  was  enacted  The  Residential  Tenancies  Act,  1979, 
S.O.  1979,  c.  78.  Among  the  sections  not  yet  proclaimed  in  force  is  s.  135(1),  which  repeals 
the  title  to  The  Landlord  and  Tenant  Act  and  substitutes  in  its  place  "The  Commercial 
Tenancies  Act".  In  the  following  discussion  the  present  title  continues  to  be  used. 
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such  execution  pays  to  the  landlord  or  his  bailiff  all  money  due  for  rent  of  the 
premises  at  the  time  of  the  taking  of  such  goods  or  chattels  by  virtue  of  such 
execution  if  the  arrears  of  rent  do  not  amount  to  more  than  one  year's  rent. 

(2)  If  such  arrears  exceed  one  year's  rent,  the  party  at  whose  suit  such 
execution  is  sued  out,  on  paying  the  landlord  or  his  bailiff  one  year's  rent,  may 
proceed  to  execute  his  judgment. 

(3)  The  sheriff  or  other  officer  shall  levy  and  pay  to  the  execution  creditor  as 
well  the  money  so  paid  for  rent  as  the  execution  money. 

Section  56  appears  in  Part  I  of  The  Landlord  and  Tenant  Act  and  applies 
to  tenancies  of  residential  premises  only  to  the  extent  that  it  is  not  in  conflict 
with  Part  IV,192  which  is  expressly  made  applicable  only  to  residential 
tenancies.193  Section  56  gives  a  landlord  priority  over  an  execution  creditor  in 
respect  of  chattels  that  belong  to  the  debtor-tenant  and  that  are  found  on  the 
rented  premises:  the  section  prohibits  an  execution  creditor  of  a  tenant  from 
seizing  chattels  on  the  rented  premises  unless  the  creditor  first  pays  up  to  one 
year's  arrears  of  rent  to  the  landlord.  The  type  of  priority  given  in  section  56  is 
understandable  only  if  it  is  recognized  that,  at  common  law,  a  landlord  had  the 
right  to  distrain  for  rent  arrears  by  seizing  and  selling  a  tenant's  chattels. 
Section  56  buttresses  this  right  by  precluding  certain  execution  creditors  from 
seizing  the  tenant's  chattels  before  the  landlord's  claim  has  been  satisfied. 
However,  the  right  to  distrain  has  been  abolished  in  respect  of  residential 
tenancies.194  Accordingly,  the  foundation  of  the  applicability  of  section  56  in 
the  residential  context  has  been  destroyed  and  it  would  appear  to  have  been 
intended  that  the  section  no  longer  should  apply  to  residential  tenancies.195 
This  view  is  strengthened  by  the  fact  that  section  56  would  appear  in  the  new 
Commercial  Tenancies  Act,  the  new  title  of  what  is  now  Parts  I- 1 1 1  of  The 
Landlord  and  Tenant  Act,  and  accordingly  it  clearly  would  not  be  applicable 
to  residential  tenancies.196 

In  our  Report  on  Landlord  and  Tenant  Law,  we  made  the  following 
recommendation:197 


192  The  Landlord  and  Tenanct  Act,  R.S.O.  1970,  c.  236,  s.  2 

193  Ibid.,  s.  82. 

194 
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See  The  Landlord  and  Tenanct  Act,  R.S.O.  1970,  c.  236,  s.  86,  enacted  by  The  Landlord 
and  Tenant  Amendment  Act,  1968-69,  S.O.  1968-69,  c.  58,  s.  3,  in  part.  See  The 
Residential  Tenancies  Act,  1979,  S.O.  1 979,  c.  78,  s.3 1  (not  yet  proclaimed  in  force). 

It  perhaps  might  be  argued  that,  notwithstanding  that  a  landlord's  priority  under  s.  56  is 
founded  essentially  on  his  right  to  distrain,  s.  56  still  could  operate  without  such  a 
foundation:  a  residential  landlord  could  invoke  s.  56  to  force  an  execution  creditor  of  the 
tenant  to  pay  the  landlord  up  to  one  year's  arrears  of  rent  before  the  creditor  could  seize  and 
sell  the  tenant's  chattels  under  a  writ  of  execution.  It  is  suggested  that,  while  perhaps 
theoretically  arguable,  this  interpretation  of  s.  56  ignores  the  rationale  for  its  enactment  and 
ought  not  to  be  accepted. 

See  The  Residential  Tenancies  Act,  1979,  supra,  note  191,  s.  135  (not  yet  proclaimed  in 
force).  The  new  Commerical  Tenancies  Act  would  "not  apply  to  tenancies  and  tenancy 
agreements  to  which  The  Residential  Tenancies  Act,  1979,  applies":  see  The  Residential 
Tenancies  Act,  1979,s.  135(3). 

Ontario  Law  Reform  Commission,  Report  on  Landlord  and  Tenant  Law  (1976),  at  220. 
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We  recommend  that  the  priority  of  the  landlord's  claim  over  that  of  a  person 
claiming  under  an  execution  against  the  tenant  be  preserved,  by  the  enactment  of 
a  statutory  provision  along  the  following  lines: 

The  landlord's  claim  to  personal  property  under  a  rent  execution^198' 
shall  have  priority  over  the  interest  in  such  property  of  a  person  claiming 
under  a  writ  of  execution  against  the  tenant. 

This  recommendation  was  made  in  Part  II  of  the  abovementioned  Report, 
dealing  solely  with  "Landlord  and  Tenant  Law  Applicable  to  Non-Residential 
Tenancies".  The  draft  section  would  create  an  unambiguous  link  between 
"rent  execution"  and  the  non-residential  landlord's  priority,  inasmuch  as  it 
refers  to  the  "landlord's  claim  to  personal  property  under  a  rent  execution",  a 
claim  that  has  had  no  foundation  in  the  context  of  residential  tenancies  since 
distress  was  abolished  for  such  tenancies. 

While  the  Commission  acknowledges  at  least  the  original  nexus  between 
present  section  56  and  the  right  on  the  part  of  the  landlord  to  distrain,  and 
notwithstanding  the  fact  that  distress  has  been  abolished  in  respect  of 
residential  tenancies,  we  are  of  the  view,  and  accordingly  recommend,  that  the 
protection  under  that  section  ought  to  be  given  to  all  landlords,  whether  of 
residential  or  non-residential  premises.  However,  we  also  recommend  that  the 
landlord's  protection  ought  to  be  restricted  to  a  maximum  of  three  months' 
arrears  of  rent,  rather  than  the  one  year  limitation  stipulated  now  under 
section  56.  The  phrase  "three  months'  arrears  of  rent"  should  be  defined  to 
exclude  claims  for  accelerated  rent,  liquidated  damages  or  any  other  similar 
claim  in  respect  of  a  specified  sum  that  has  become  due  and  payable  upon  the 
debtor-tenant's  breach  of  any  term,  rule  or  regulation  in  the  lease.199  Finally, 
we  recommend  that  section  56  ought  to  apply  equally  to  Supreme  Court, 
county  and  district  court  and  small  claims  court  creditors. 
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In  the  Commission's  1976  Report,  the  term  "rent  execution"  was  suggested  in  lieu  of  the 
term  "distress". 

See  the  Bankruptcy  Act,  R.S.C.  1 970,  c.  B-3,  s.  1 07(  1  )(f).  The  landlord's  priority  under  s. 
1 07(  1  )(f)  includes  a  priority  "for  arrears  of  rent  for  a  period  of  three  months  next  preceding 
the  bankruptcy  and  accelerated  rent  for  a  period  not  exceeding  three  months  following  the 
bankruptcy  if  entitled  thereto  under  the  lease  .  .  .".  Proposed  new  federal  legislation  would 
abolish  the  priority  for  accelerated  rent:  see  the  proposed  new  bankruptcy  Bill,  Bill  C-12 
(First  Session,  Thirty-second  Parliament,  29  Eliz.  II,  1980;  First  Reading,  April  16,  1980), 
s.265(4)(g). 

In  the  Commission's  Report  on  Landlord  and  Tenant  Law  (1976),  the  following 
recommendations  should  be  noted  in  respect  of  residential  tenancies  (at  86): 

(1)  The  Commission  recommends  the  enactment  of  legislation  prohibiting  the 
type  of  accelerated  rent  clause  to  which  section  97(1)  [of  The  Landlord  and 
Tenant  Act,  R.S.O.  1970,  c.  236]  now  has  reference.  The  proposed  section 
should  apply  notwithstanding  any  other  statute  or  any  agreement  to  the 
contrary,  and  any  provision  in  a  tenancy  agreement  which  contravenes  the 
proposed  section  should  be  void  and  unenforceable. 

(2)  The  prohibition  should  also  apply  to  clauses  in  residential  tenancy  agreements 
providing  for  liquidated  damages  and  to  any  other  similar  clauses  stipulating 
that  a  specified  sum  shall  become  due  and  payable  upon  the  tenant's  breach  of 
any  term,  rule  or  regulation  in  the  tenancy  agreement. 

This  recommendation  is  reflected  in  The  Residential  Tenancies  Act,  1979,  S.O.  1979,  c. 
78,  s.  7.  S.  7(  1 ),  not  yet  proclaimed  in  force,  reads  as  follows: 
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We  now  turn  to  the  reasons  for  these  recommendations.  With  respect  to 
the  first  recommendation  —  granting  the  same  rights  to  all  landlords  —  the 
Commission  is  of  the  view  that  the  granting  of  a  tenancy  and  the  giving  up  of 
physical  possession  to  the  debtor  warrants  some  additional  protection  being 
given  to  landlords.  In  the  non-residential  context,  the  original  principle  or 
philosophy  behind  the  protective  provisions  of  section  56  remain  valid;  since 
non-residential  landlords  may  now  distrain,200  section  56  would  continue  to 
preserve  the  tenant's  chattels  from  the  enforcement  activities  of  the  tenant's 
judgment  creditors.  In  the  residential  context,  with  the  abolition  of  distress, 
the  rationale  for  the  application  of  section  56  necessarily  must  be  different. 
The  justification  for  making  section  56  applicable  to  residential  tenancies 
would  not  be  the  preservation  of  the  goods  and  chattels  for  the  landlord  under 
a  right  to  distrain.  We  would  note  that  today  all  landlords  are  given  a  measure 
of  priority  for  arrears  of  rent  where  tenants  have  become  bankrupt.201  The 
requirement  that  the  creditors  pay  the  stipulated  arrears  of  rent,  as  a 
prerequisite  to  a  seizure  of  the  tenant's  chattels,  would  provide  a  residential 
landlord  with  similar  financial  protection  where  the  creditors  wish  to  effect  a 
seizure.  Assuming  that  there  are  sufficient  chattels  on  the  leased  premises  to 
cover  the  landlord's  claim  for  rent  arrears,  the  creditors  would  not  be 
prejudiced;  their  decision  to  pay  the  landlord  would  be  premised,  for  example, 
on  the  estimated  value  of  the  goods  on  the  debtor's  premises,  the  debtor's 
goods  to  be  found  elsewhere  and  any  debts  or  wages  subject  to  garnishment. 

It  should  also  be  clear  that  a  creditor  ordinarily  would  not  risk  payment  to 
the  landlord  of  the  debtor's  rent  arrears  unless  he  was  certain  that  the  debtor 
had  sufficient  exigible  personal  property  both  to  cover  such  payment  and  to 
pay  all  or  part  of  the  judgment  debt.  However,  section  56(3)  is  somewhat 
ambiguous,  since  it  does  not  clearly  give  the  creditor  a  first  charge  respecting 
the  amount  paid  to  the  landlord  under  this  section.  We  recommend  that 
section  56(3)  should  be  amended  to  make  it  clear  that  the  creditor  who  pays 
the  arrears  shall  be  given  a  first  charge  with  respect  to  the  moneys  paid  to  the 


7.-(  1 )  A  tenancy  agreement  shall  not  contain  any  provision  to  the  effect  that  a 
breach  of  the  tenant's  obligations  under  the  tenancy  agreement  or  this  Act 
results  in  the  whole  or  any  part  of  the  remaining  rent  becoming  due  and  payable, 
or  results  in  a  specific  sum  becoming  due  and  payable,  and  any  provision  of  this 
kind  is  void. 

When  s.   7(1)   is  proclaimed,  our  recommendation   respecting  the  landlord's  priority 
necessarily  will  be  restricted  to  the  rton-residential  context. 

Concerning  whether  a  claim  for  "a  sum  equivalent  to  three  months  rent"  can  be 
considered  "arrears"  under  what  in  Ontario  is  s.  56  of  The  Landlord  and  Tenant  Act, 
R.S.O.  1970,  c.  236,  see  Wilson  v.  Dominion  of  Canada  (1979),  1  Man.  R.  (2d)  372  (C.A.). 
In  that  case,  Matas,  J. A.,  also  considered,  presumably  by  way  of  obiter  dictum,  whether  a 
claim  for  "accelerated  rent"  fell  within  the  Manitoba  equivalent  of  s.  56.  The  Wilson 
decision,  and  the  discussion  therein,  indicates  the  very  fine  distinctions  drawn  by  various 
judges  in  respect  of  the  issue  at  hand. 

200  See  supra,  this  Section. 

201  See  the  Bankruptcy  Act,  R.S.C.  1970,  c.  B-3,  s.  107(l)(f). 
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landlord.  This  right  would  not  prejudice  the  other  creditors,  since  no  creditor 
would  pay  any  arrears  due  to  the  landlord  without  carefully  calculating 
whether  there  will  be  a  surplus  to  be  divided  among  him  and  the  other 
creditors.  While  we  do  not  believe  that  most  creditors  would  invoke  existing 
section  56  unless  they  were  assured  of  full  or  substantial  compensation,  a  more 
specific  first-charge  provision  would  clarify  the  position  of  all  parties. 

The  second  recommendation  made  earlier  concerns  the  maximum 
amount  payable  to  a  landlord.  While  the  Commission  believes  that  a  strong 
case  can  be  made  for  the  applicability  of  section  56  to  all  tenancies,  we  do  not 
believe  that  the  protection  afforded  therein  ought  to  be  in  respect  of  more  than 
three  months'  arrears  of  rent,  excluding  accelerated  rent  and  other  similar 
sums,  which  is  the  position  under  the  proposed  new  bankruptcy  legislation, 
Bill  C-12.202  A  balance  must  be  maintained  between  the  protection  of 
landlords  and  the  interests  of  creditors.  The  requirement  to  pay  up  to  one 
year's  arrears  of  rent,  notwithstanding  the  possibility  of  its  subsequent 
recovery  upon  a  seizure  and  sale  of  the  tenant's  chattels,  may  well  be  an 
unduly  onerous  prerequisite.  We  believe  that  the  bankruptcy  provisions  effect 
a  desirable  compromise  in  this  matter.203 


Finally,  the  Commission  does  not  believe  that  there  is  any  compelling 
justification  for  retaining  a  distinction  between  Supreme  Court  and  county 
and  district  court  creditors,  who  are  now  subject  to  section  56,  and  creditors 
from  the  small  claims  courts,  who  are  not  comprehended  by  that  section.  We 
are  of  the  view  that  neither  in  theory,  nor  having  regard  to  the  kinds  of 
creditors  in  the  small  claims  courts,  is  there  any  reason  to  place  the  latter 
creditors  in  a  better  position  than  other  creditors,  particularly  since  the 
monetary  limit  in  the  small  claims  courts  has  been  raised  to  $1,000,204  while 
the  limit  in  the  new  Provincial  Court  (Civil  Division)  for  Toronto  is  $3,000. 20S 
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See  Bill  C-12,  supra,  note  199. 

See,  for  example,  the  Manitoba  Landlord  and  Tenant  Act,  R.S.M.  1970,  c.  L70,  s.  48(1). 
S.  48(  1 )  provides  for  a  claim  of  up  to  "three  months'  arrears  of  rent  when  the  rent  is  payable 
quarterly  or  more  frequently". 

See  The  Small  Claims  Courts  Amendment  Act,  1977,  S.O.  1977,  c.52,  s.  4. 

See  The  Provincial  Court  (Civil  Division)  Project  Act,  1979,  S.O.  1979,  c.  67.  The  Act, 
except  ss.  3-7,  came  into  force  on  June  22,  1979,  the  day  it  received  Royal  Assent.  Ss.  3-7 
came  into  force  on  June  30,  1 980.  The  Act  is  repealed  on  January  1 ,  1 983  (s.  10). 

The  Act  establishes  a  Provincial  Court  (Civil  Division)  to  take  the  place  of  the  small 
claims  courts  in  Toronto.  The  monetary  jurisdiction  is  $3,000,  rather  than  $  1 ,000  as  in  the 
small  claims  courts.  The  Small  Claims  Courts  Act,  R.S.O.  1970.  c.  439,  and  the  rules  and 
regulations  thereunder  apply  except  insofar  as  they  are  inconsistent  with  the  new  Act  or  the 
rules  and  regulations  promulgated  under  it.  To  date,  there  are,  as  a  matter  of  substance,  no 
unique  enforcement  provisions  pertaining  to  the  Provincial  Court  (Civil  Division),  since 
O.  Reg.  470/80,  rr.  63  and  64,  the  enforcement  rules  made  under  The  Provincial  Court 
(Civil  Division)  Project  Act,  1979,  incorporate  by  reference  the  enforcement  provisions  of 
both  The  Small  Claims  Courts  Act  and  the  rules  of  procedure  made  thereunder. 
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As  we  indicated  in  Part  I  of  this  Report  and  in  this  Chapter,  the  Commission  is 
committed  to  the  principle  of  uniformity  wherever  possible,  with  special 
treatment  only  where  clearly  warranted.206 

One  of  the  areas  in  which  special  legislation  is  desirable,  however, 
concerns  the  protection  or  priority  afforded  a  landlord  under  section  56  vis- 
a-vis creditors  enforcing  orders  for  support  or  maintenance.  We  recommend 
that  section  56  ought  not  to  apply  to  such  creditors,  irrespective  of  which  court 
made  the  order.  On  balance,  we  are  of  the  view  that  the  interests  of  such 
creditors  must  be  safeguarded  in  priority  to  the  interests  of  landlords.  As  a 
matter  of  principle,  we  believe  that  it  would  not  be  desirable  for  a  maintenance 
creditor  to  be  required  to  pay  the  landlord  arrears  of  rent  before  that  creditor 
could  effect  a  seizure  of  chattels,  especially  in  the  light  of  the  philosophy 
enshrined  in  section  7(2)  of  The  Execution  Act.  Section  7(2)  provides  as 
follows: 

7. -(2)  The  exemptions  prescribed  in  this  Act  do  not  apply  to  exempt  any  article 
from  seizure  to  satisfy  a  debt  for  maintenance  of  a  spouse  or  former  spouse  or  of  a 
child,  except  tools,  instruments  and  chattels  ordinarily  used  by  the  debtor  in  his 
business,  profession  or  calling. 

While  at  a  later  juncture  we  shall  make  recommendations  concerning 
amendments  to  this  section,207  it  may  be  said  here  that  generally  we  endorse  its 
philosophy,  and  that  in  our  view  maintenance  creditors  ought  to  be  in  a 
somewhat  more  advantageous  position  than  other  creditors. 

This  philosophy  or  principle  is  equally  relevant  to  our  consideration  of 
section  56.  Subjecting  maintenance  creditors  to  the  provisions  of  that  section 
would  go  some  considerable  distance  in  denying  them  financial  support;  it  is 
anticipated  that  in  many  instances  creditors  would  not  be  able  to  afford  the 
initial  financial  outlay,  while  in  other  cases  the  amount  of  the  debtor's  arrears 
of  rent,  in  relation  to  the  value  of  the  chattels  involved,  would  render  the 
exercise  useless.  In  the  majority  of  cases,  financial  support  is  essential  for  the 
dependant  to  maintain  a  reasonable  standard  of  living.  Where  the  mainte- 
nance debtor  refuses  to  pay,  recourse  to  his  property  or  wages  may  be  the  sole 
mode  of  maintaining  or  approximating  this  standard.  Other  exceptions  in 
favour  of  maintenance  creditors  now  appear  in  provincial  legislation,208  and  we 
believe  they  are  equally  justified  in  the  present  context. 
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208 


There  are  Canadian  precedents  for  treating  all  creditors  alike.  See,  for  example,  the 
following  provisions  akin  to  Ontario  s.  56:  the  Landlord  and  Tenant  Act,  R.S.N.B.  1973,  c. 
L-l,  s.  39(1)  ("any  execution  issued  out  of  the  Supreme  Court,  a  country  court  or  an 
inferior  court");  The  Landlord  and  Tenant  Act,  R.S.M.  1970,  c.  L70,  s.  48(1)  ("any 
execution");  the  Tenancies  and  Distress  for  Rent  Act,  R.S.N.S.  1967,  c.  302,  s.  18(1)  ("any 
attachment  or  execution");  and  the  Landlord  and  Tenant  Act,  R.S.P.E.I.  1974,  c.  L-7,  s. 
67(1)  ("any  execution").  But  see  The  Landlord  and  Tenant  Act,  R.S.S.  1978,  c.  L-6,  s. 
63(1)  ("an  execution  issued  out  of  the  Court  of  Queen's  Bench  or  out  of  the  district  court"). 

See  infra,  this  Chapter,  Section  3(b)(ii)d(2). 

See,  for  example,  The  Family  Law  Reform  Act,  1978,  S.O.  1978,  c.  2,  s.  30,  particularly  s. 
30(3),  where  it  is  provided  that  a  family  court  attachment  of  wages  order  under  subsection 
(1)  "has  priority  over  any  other  seizure  or  attachment  of  wages  arising  before  or  after  the 
service  of  the  order".  And  again,  see  s.  7(2)  of  The  Execution  Act,  R.S.O.  1970,  c.  152, 
reproduced  supra,  and  considered  further  at  a  later  point  in  this  Chapter. 
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In  addition,  and  for  the  reasons  mentioned  above,  we  recommend  that 
judgment  creditors  enforcing  the  maintenance  provisions  of  a  cohabitation 
agreement,  marriage  contract,  paternity  agreement,  or  separation  agreement, 
as  provided  for  in  The  Family  Law  Reform  Act,  1978,209  also  ought  to  have  the 
same  rights  vis-a-vis  landlords  as  creditors  enforcing  support  or  maintenance 
orders  made  by  a  court.  As  we  shall  indicate  in  our  discussion  of  section  7(2) 
of  The  Execution  Act,  we  see  no  essential  difference  between  the  above  types 
of  maintenance  creditor;  each  should  be  treated  equally  with  respect  to  the 
right  to  a  reasonable  standard  of  living  financed  in  whole  or  in  part  through 
the  obligations  of  the  debtor. 


(7)    Shares  and  dividends 

1.    The  Relationship  Between  Section  14  and  Section 
1 5  of  The  Execution  Act 

Section  14  of  The  Execution  Act  is  the  main  provision  that  deals  with  the 
seizure  and  sale  of  shares,  and  of  rights  attached  to  shares,  "in  a  chartered 
bank  or  a  corporation  having  transferable  shares".  For  our  immediate 
purposes,  reference  need  be  made  only  to  section  1 4(  1 )  and  (2): 

14.-(1)  Shares  and  dividends  and  any  equitable  or  other  right,  property, 
interest  or  equity  of  redemption  in  or  in  respect  of  shares  or  dividends  in  a 
chartered  bank  or  a  corporation  having  transferable  shares  shall  be  deemed  to  be 
personal  property  found  in  the  place  where  notice  of  the  seizure  thereof  is  served, 
and  may  be  seized  under  execution  and  sold  thereunder  in  like  manner  as  other 
personal  property. 


(2)  The  sheriff  on  being  informed  on  behalf  of  the  execution  creditor  that  the 
execution  debtor  has  such  shares,  and  on  being  required  to  seize  them,  shall 
forthwith  serve  a  copy  of  the  execution  on  the  bank  or  corporation  with  a  notice 
that  all  the  shares  of  the  execution  debtor  are  seized  thereunder,  and  from  the 
time  of  service  the  seizure  shall  be  deemed  to  be  made  and  no  transfer  of  the 
shares  by  the  execution  debtor  is  valid  unless  and  until  the  seizure  has  been 
discharged,  and  every  seizure  and  sale  made  under  the  execution  shall  include  all 
dividends,  premiums,  bonuses  or  other  pecuniary  profits  upon  the  shares  seized, 
and  they  shall  not,  after  notice  as  aforesaid,  be  paid  by  the  bank  or  corporation  to 
anyone  except  the  person  to  whom  the  shares  have  been  sold. 

The  seizure  of  shares  in  a  "private"  company  is  governed,  although  perhaps 
only  in  part,  by  section  1 5  of  The  Execution  Act: 

15.  If  a  sheriff  seizes  the  shares  of  an  execution  debtor  in  a  private  company,  he 
shall  first  offer  them  for  sale  to  the  other  shareholders  or  any  one  of  them  in  such 
private  company,  and  if  none  of  them  will  purchase  the  shares  for  a  reasonable 
price,  the  sheriff  may  then  offer  the  debtor's  interest  therein  for  sale  to  the  public 
generally  and  sell  and  convey  to  the  highest  bidder. 


209  SO.  1 978,  c.  2.  See  ss.  50  et  seq. 
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At  common  law,  the  sheriff  could  not  seize  the  debtor's  shares  in  a  company; 
shares  were  made  exigible  by  statute,210  and  as  a  result  it  often  has  been 
repeated  in  the  cases  that  the  precise  language  of  the  statute  must  be  heeded 
at  all  times.211 

Given  the  aforementioned  strictures  in  the  case  law,  the  precise 
relationship  between  section  1 5  and  section  14  is  somewhat  perplexing.  On  the 
one  hand,  section  15  begins  with  the  phrase  "[i]f  a  sheriff  seizes  the  shares  of 
an  execution  debtor  in  a  private  company",  implying  that  the  shares  of  private 
companies  in  fact  are  exigible,  and  that  the  applicable  procedural  rules 
respecting  seizure  presumably  must  be  either  self-evident  or  found  elsewhere. 
On  the  other  hand,  section  14,  the  only  section  dealing  with  procedural 
matters  in  respect  of  shares,  is  expressly  restricted  to  the  shares  and  dividends 
"in  a  chartered  bank  or  corporation  having  transferable  shares".  In  the  case  of 
Re  Phillips  and  La  Paloma  Sweets  Ltd.,212  it  was  held  that  section  14  does  not 
deal  at  all  with  "shares  which  can  be  transferred  only  with  the  consent  of  the 
directors,  but  applies  to  shares  which  the  debtor  can  freely  transfer".213  As  a 
result,  section  15  presumably  would  be  exhaustive,  and  the  detailed  provisions 
of  section  14  would  be  irrelevant,  with  respect  to  the  exigibility  of  private 
company  shares. 

However,  this  view  of  the  ambit  of  sections  14  and  15  has  been 
challenged.214  It  has  been  argued,  for  example,  that  the  term  "transferable"  in 
section  14(1)  was  intended  to  distinguish  shares  in  companies  from  interests  in 
partnerships,  and  was  not  introduced  to  establish  a  distinction  between 
"private"  companies  and  all  other  companies.215  If  in  fact  the  term 
"transferable"  in  section  14(1)  refers  to  shares  in  all  types  of  companies,  even 
those  whose  shares  provide  for  some  restriction  concerning  transferability, 
then  the  whole  of  section  14  would  apply  equally  to  the  seizure  of  all  types  of 
shares. 
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An  Act  to  provide  for  making  Stock  held  in  Companies  having  a  joint  transferable  Stock, 
liable  to  the  satisfaction  of  debts,  2  Wm.  4,  c.  6  (U.C.). 

See,  for  example,  Goodwin  v.  The  Ottawa  and  Prescott  Ry.  Co.  (1862),  22  U.C.Q.B.  186, 
and  Maloufv.  Labad  (\9\2),  3  O.W.N.  1235  (Div.  Ct.). 

(1921),  51  O.L.R.  125,  66  D.L.R.  577  (H.C.J. ).  Subsequent  references  are  to  (1921),  51 
O.L.R. 

Ibid.,  at  128.  Emphasis  added.  See,  also,  Fraser  and  Stewart's  Company  Law  of  Canada 
(5th  ed.,  1962),  at  267:  "It  is  submitted,  however,  that  the  above  amendment  [now  s.  15] 
may  not  carry  the  matter  any  further  than  it  stood  when  Re  Phillips  and  La  Paloma  Sweets 
Ltd.  was  decided.  Shares  of  a  private  company  which  can  only  be  transferred  subject  to 
certain  conditions,  e.g.,  the  consent  of  the  directors,  may  still  not  be  'transferable  shares' 
within  [s.  1 4]  of  The  Execution  Act." 

Slutsky,  "Execution  Against  Private  Company  Shares"  (1972),  30  The  Advocate  240. 

Ibid.,  at  241-42.  See,  also,  the  decision  of  Anderson,  J.,  in  Associates  Finance  Co.  Ltd.  v. 
Webber  (1972),  28  D.L.R.  (3d)  673  (B.C.S.C).  Anderson,  J.,  cited,  and  agreed  with,  cases 
that  held  that  the  provisions  in  the  statute  dealing  with  the  shares  of  companies  "having 
transferable  joint  stock  or  shares"  (the  language  in  the  then  existing  Britsh  Columbia 
Execution  Act)  in  fact  did  apply  to  the  seizure  and  sale  of  shares  in  a  private  company.  The 
learned  judge  expressly  refused  to  follow  the  Phillips  decision  in  Ontario,  citing,  for 
example,  Ex  p.  Trevascus  ( 1 879),  5  V.L.R.  1 95  (Sup.  Ct.  at  Law),  a  case  which  Anderson, 
J.,  said  appealed  to  him.  He  also  referred  to  Gathercole  v.  Smith  (1881),  17  Ch.  D.  1 
(C.A.),  at  9,  where  Lush,  L.J.,  stated  that  the  word  "transferable"  includes  "every  means 
by  which  the  property  may  be  passed  from  one  person  to  another". 
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As  indicated  above,  the  very  language  of  section  15  raises  serious 
questions  concerning  the  correctness  of  the  Phillips  case.  Moreover,  the  facts 
surrounding  its  enactment216  should  invite  caution:  section  15  likely  was 
enacted  to  overturn  the  Phillips  decision,  to  make  it  clear  that  the  abrogation 
of  the  common  law  rule  against  the  exigibility  of  shares  applied  equally  to 
private  company  shares.  But  a  provision  like  section  15,  interpreted  so  that  it 
does  not  incorporate  the  procedural  provisions  of  section  14,  appears  to  be  a 
singularly  inept  and  incomplete  way  of  overturning  the  common  law.  Section 
15  appears  to  assume  a  pre-existing  right  of  the  sheriff  to  seize  private 
company  shares,  arguably  as  a  result  of  what  is  now  section  14,  and  deals 
solely  with  the  subsequent  right  of  first  refusal  of  existing  shareholders  and 
with  the  occasion  for  a  public  sale.217 

Not  only  are  there  difficulties  concerning  the  meaning  of  the  word 
"transferable"  in  section  14(1),  but  there  is  uncertainty  relating  to  the  very 
use  of  the  term  "private  company"  in  section  15.  The  latter  term  is  not  defined 
in  The  Execution  Act.21*  However,  the  term  is  defined  in  both  The  Securities 
Act219  and  The  Corporations  Act.220  Since  both  of  the  latter  two  statutes 
contain  generally  the  same  definition,  only  section  1(1)14  of  The  Securities 
Act  need  be  reproduced  here: 

l.-(l)  In  this  Act.  .. 

14.     "private  company"   means  a  company   in   whose   instrument  of 
incorporation, 

(i)     the  right  to  transfer  its  shares  is  restricted, 

(ii)  the  number  of  its  shareholders,  exclusive  of  persons  who  are  in  its 
employment  and  exclusive  of  persons  who,  having  been  formerly 
in  the  employment  of  the  company,  were,  while  in  that 
employment,  and  have  continued  after  the  termination  of  that 
employment  to  be,  shareholders  of  the  company,  is  limited  to  not 
more  than  fifty,  two  or  more  persons  who  are  the  joint  registered 
owners  of  one  or  more  shares  being  counted  as  one  shareholder, 
and 

(iii)  any  invitation  to  the  public  to  subscribe  for  its  securities  is 
prohibited. . . . 

If  the  term  "private  company"  in  section  15  of  The  Execution  Act 
comprehends  all  three  requirements  in  the  above  definition,  the  ambit  of 
section  15  is  quite  narrowly  circumscribed.  However,  it  should  be  noted  that 
the  case  law  with  respect  to  the  scope  of  this  section  has  focused  solely  on  the 
restricted  transferability  aspect,  and  not  on  the  size  of  the  shareholding  group 
or  on  the  prohibition  against  any  sale  of  the  shares  to  the  public. 


216 


The  Execution  Act,  1929,  S.O.  1929,  c.  35,  s.  4. 


It  also  should  be  noted  that  at  the  present  time  sheriffs  serve  virtually  the  same  notice  of 
seizure  on  private  companies  and  all  other  companies. 

218  Nor  is  the  term  now  used  in  The  Business  Corporations  Act,  R.S.O.  1970,  c.  53. 

219  R.S.O.  1970,  c.  426. 

220  R.S.O.  1970,  c.  89. 
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2.    The  Status  of  Transferees  Before  Seizure  by 
Notice  of  Seizure,  but  After  Delivery  of  the  Writ 
to  the  Sheriff 

Given  the  provisions  of  section  14(2),  it  is  arguable  that  all  pre-seizure221 
transfers  of  shares  by  the  debtor  are  valid  as  against  the  execution  creditors. 
Section  10(1),  the  general  provision  dealing  with  the  binding  effect  of  writs  of 
execution,  simply  provides  that  "a  writ  of  execution  binds  the  goods  and  lands 
against  which  it  is  issued  from  the  time  of  delivery  thereof  to  the  sheriff  for 
execution".  It  does  not  appear  to  deal  with  the  effect  of  a  delivery  of  the  writ 
on  the  binding  of  company  shares.222  As  a  result,  whereas  generally  speaking 
"goods"  are  bound  from  delivery  of  the  writ  to  the  sheriff,223  the  concept  of 
"binding"  does  not  appear  to  have  any  application  to  shares.  In  the  case  of 
shares,  seizure  rather  than  delivery  of  the  writ  to  the  sheriff  renders  invalid 
any  subsequent  transfer. 


224 


3.    Seizure  of  Shares  and  Dividends:  Procedure 

The  need  for  reform  of  the  seizure  procedure  outlined  in  section  14  is 
made  manifest  in  two  ways.  In  the  first  place,  the  Commission  has  been  given 
to  understand  by  solicitors  that,  in  practice,  the  notice  of  seizure  provisions  are 
ineffective  in  alerting  a  prospective  purchaser  of  shares  that  such  shares  have 
been  seized  under  section  14(2);  it  would  appear  that  very  few  purchasers 
cause  a  search  to  be  made  of  the  register  of  a  public  corporation  to  determine 
whether  there  are  any  writs  of  execution  outstanding  against  its  shareholders. 
We  are  of  the  view  that  the  notice  of  seizure  provisions  must  be  re-examined  in 
the  light  of  the  views  expressed  to  us.  In  the  second  place,  there  is  some 
ambiguity  concerning  the  requirements  of  subsections  (1)  and  (2)  of  section 
14.  Whereas  subsection  (1)  provides  that  shares  "shall  be  deemed  to  be 
personal  property  found  in  the  place  where  notice  of  the  seizure  thereof  is 
served,  and  may  be  seized  under  execution  ...  in  like  manner  as  other  personal 
property",225  that  is,  by  physical  seizure,  subsection  (2)  provides  that,  on 


221  Seizure  being  effected  pursuant  to  a  notice  of  seizure:  see  The  Execution  Act,  R.S.O. 
1970,  c.  152,  s.  14(2). 

222  This  omission  is  likely  explicable  in  the  light  of  the  common  law  rule  that  the  writ  bound 
only  tangible  property  and  did  not  bind  shares  of  a  company.  Consequently,  the  addition  of 
special  provisions  respecting  shares  was  a  novel  development,  entirely  statutory  and  outside 
the  purview  of  the  common  law,  and  in  this  sense  these  new  provisions  presumably  were 
intended  to  be  self-sufficient  insofar  as  the  seizure  and  sale  of  shares  were  concerned. 

223  Unless  title  is  taken  by  a  bona  fide  transferee  for  value  without  notice:  see  The  Execution 
Act,  R.S.O.  1970,  c.  152,  s.  10(1). 


224 


225 


See,  for  example,  Hatch  v.  Rowland  (1870),  5  P.R.  223,  at  224,  where  it  was  stated  that 
"until  the  seizure  in  the  manner  pointed  out  [that  is,  as  in  present  s.  14(2)]  ...  the  receipt  of 
the  writ  by  the  sheriff  cannot  affect  the  rights  of  a  bona  fide  purchaser,  though  he  may 
purchase  after  such  receipt".  See  also  Re  Montgomery  and  Wrights  Ltd.  (1917),  38  O.L.R. 
335  (H.C.J.),  at  336,  where  it  was  stated  that  when  the  statute  rendered  exigible  the  shares 
of  a  company,  it  affected  the  disposition  or  transfer  of  the  shares  "only  from  the  time  of 
actual  or  constructive  seizure". 

See,  also,  s.  46  of  The  Business  Corporations  Act,  R.S.O.  1970,  c.  53:  "The  shares  of  a 
corporation  are  personal  property."  See  the  unreported  decision  of  O'Hara  v.  Eox  (1973, 
B.C.S.C),  which  held  that  shares  must  be  physically  seized  (cited  in  the  New  Brunswick 
Report,  supra,  note  96,  at  19,  note  11). 
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instructions  to  seize  from  the  creditor,  the  sheriff  "shall"  serve  a  notice  of 
seizure  on  the  company  "and  from  the  time  of  service  the  seizure  shall  be 
deemed  to  be  made  . . .".  Is  notice  of  seizure  alone,  in  the  absence  of  physical 
seizure,  sufficient  to  "seize"  the  shares?226 

The  case  for  reform  with  respect  to  section  15  already  has  been  made 
clear.  In  addition,  if  the  procedure  respecting  the  seizure  of  private  company 
shares  is  governed  by  section  14  —  and  this  proposition  is  by  no  means  self- 
evident  —  then  the  reform  issues  discussed  above  are  equally  relevant.  If, 
however,  section  15  is  exhaustive  with  respect  to  such  seizure,  then  it  is  clear 
that  the  Act  is  not  sufficiently  comprehensive. 

Before  considering  the  substance  of  any  new  legislation,  brief  reference 
should  be  made  to  the  discussion  of  the  seizure  of  shares  in  the  New  Brunswick 
Report.227  The  Report  acknowledged  the  possibility  that  "the  procedure  for 
notifying  the  company  that  the  shares  have  been  seized  was  intended  to  take 
the  place  of  the  normal  physical  seizure",  perhaps  "[b]ecause  of  the  practical 
difficulties  involved  in  seizing  shares  physically  . .  .".228  Despite  such  "practical 
difficulties",  the  Report  recommended  no  change  in  the  law  which,  it  went  on 
to  say,  is  "likely"  to  require  both  physical  seizure  and  notice  of  seizure. 
Founding  this  recommendation  on  possible  prejudice  to  a  bona  fide  transferee 
if  the  requirement  of  physical  seizure  were  to  be  abolished,  the  Report 
stated:229 

While  it  would  certainly  be  expedient  to  make  a  seizure  of  shares  effective 
by  notification  to  the  company,  rather  than  by  physical  seizure  of  the  share 
certificate,  there  is  the  danger  that  innocent  third  parties  who  might  purchase  the 
shares  without  checking  the  share  registry  could  be  injured  thereby.  If  the  means 
of  seizure  is  notification  to  the  company,  it  would  seem  indeed  that  the  debtor 
himself  might  be  unaware  of  the  seizure  and  might  honestly  sell  the  shares  to 
some  other  person,  perhaps  for  the  very  purpose  of  paying  the  creditor. 
Consequently,  under  the  existing  system,  no  change  is  proposed  with  respect  to 
the  procedure  for  seizing  shares  since  it  seems  likely  that  both  a  physical  seizure 
and  notice  to  the  company  are  required  and  this  is  the  best  method  to  ensure  that 
all  parties  are  protected. 

While  the  Commission  acknowledges  the  deficiencies  of  the  existing 
notice  of  seizure  provision  in  section  1 4(2),  we  are  of  the  view  that,  in  order  to 
effect  a  valid  seizure,  both  physical  seizure  and  notice  of  seizure  should  not  be 
required  in  all  circumstances.  We  recommend  that  the  existing  provisions  in 


226 


227 
228 


It  will  be  recalled  that  a  notice  of  seizure  is  now  used  to  seize,  for  example,  "book  debts 
and  other  choses  in  action"  pursuant  to  s.  1 9(2)  of  The  Execution  Act,  R.S.O.  1 970,  c.  152. 
Concerning  the  use  of  a  notice  of  seizure  in  this  context  and  in  the  context  of  s.  19(1) 
property,  see  supra,  this  Chapter,  Section  3(b)(i)b(3). 

Supra,  note  96. 

Ibid.,  at  19,  note  1 1.  See,  also,  the  relevant  legislation  in  Saskatchewan  and  Alberta:  The 
Executions  Act,  R.S.S.  1978,  c.  E-12,  s.  17  (enacted  by  An  Act  to  amend  the  Executions 
Act,  S.S.  1969,  c.  18,  s.  3),  and  The  Seizures  Act,  R.S.A.  1970,  c.  338,  s.  7(2)  and  (3), 
provide  for  both  a  physical  seizure  of  the  share  certificates  (or  other  like  documents)  and  a 
notice  of  seizure  (with  a  copy  of  the  writ)  to  be  served  on  the  company. 

Ibid.,  at  20,  note  11. 
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The  Execution  Act230  respecting  the  seizure  of  shares  ought  to  be  repealed  in 
favour  of  new  legislation,  to  be  recommended  below,  in  respect  of  the  seizure 
of  shares  in  all  companies,  including  "private"  companies. 

We  recommend  that,  in  order  to  effect  a  seizure  of  shares  in  the  debtor's 
possession  and  in  respect  of  which  the  debtor  has  some  right,  title  or  interest, 
the  sheriff  should  be  required  to  seize  physically  either  the  share  certificates  or 
other  documents  of  a  similar  nature.231  In  order  to  alert  the  company  and  any 
persons  dealing  with  it  that  the  debtor's  shares  have  been  seized,  a  notice  that 
such  seizure  has  taken  place  should  be  sent  by  the  sheriff  to  the  company. 

Where  the  certificate  or  other  similar  document  is  not  in  the  possession  of 
the  debtor,  but  is  in  the  physical  possession  or  under  the  control  of  a  third 
party,  such  as  a  bank,  as  pledgee,  or  some  other  person,  such  as  a  broker, 
holding  the  certificate  for  the  debtor,  we  do  not  believe  that  physical  seizure 
should  be  necessary  in  order  to  bind  the  third  party.  Rather,  we  recommend 
that  the  notice  of  seizure  provisions  recommended  earlier  with  respect  to  the 
seizure  of  the  debtor's  property  in  the  sole  possession  of  a  third  party  should 
apply  mutatis  mutandis.232  Accordingly,  where  the  sheriff  has  information 
that  a  third  party  has  possession  or  control  of  a  share  certificate  respecting  a 
share  owned  by  the  debtor,  he  should  be  required,  on  the  creditor's 
instructions,  to  serve  a  notice  of  seizure  on  the  third  party.  The  notice  should 
contain  information  concerning  restrictions  on  the  disposition  of  the  property 
seized  in  the  possession  of  a  third  party,  as  recommended  earlier,233  and  should 
state  that  failure  to  abide  by  these  restrictions  will  result  in  liability  to  the 
creditors  for  any  loss.  Claims  by  any  person  to  liens  or  other  rights  in  respect  of 
the  shares  should  be  dealt  with  under  the  interpleader  rules  to  be  proposed  in 
Chapter  5. 

With  respect  to  the  ambit  of  the  notice  of  seizure,  we  recommend  that  the 
sheriff  should  be  empowered  to  freeze  the  transfer  or  disposition  of  all  or  a 
specified  number  of  the  debtor's  shares.  The  reason  for  this  power  is  related  to 
the  nature  of  the  property  being  seized.  The  value  of  shares  may  fluctuate 
considerably  within  a  very  short  period  of  time.  A  premium  is  often  placed  on 
an  expeditious  seizure,  particularly  where  a  speedy  sale  by  the  debtor  is 
feared.  In  many  cases,  by  the  time  a  sheriff  discovers  the  true  value  of  the 
debtor's  shares  —  in  order  that  he  may  know  how  many  to  seize  in  his  notice  so 
that  the  claims  of  all  creditors  are  covered  sufficiently  —  it  may  be  too  late  to 
reap  any  benefits  for  the  creditors:  in  the  meantime,  the  debtor  may  have  sold 
his  shares.  Consequently,  given  the  fluctuating  values  of  shares,  the  absence  of 
knowledge  of  such  values  by  the  sheriff,  and  the  potentially  adverse  results  of 
any  delay  attendant  upon  an  attempt  to  discover  such  values,  it  is 
recommended  that  the  sheriff  should  have  some  measure  of  discretion 
concerning  the  extent  of  his  seizure  of  the  shares. 


230  R.S.O.  1970,  c.  152. 

231  For   the   purposes  of  the   proposals   which    follow,   the   term   "share   certificate"   or 
"certificate"  shall  include  any  other  document  of  a  similar  nature. 

232  See  supra,  this  Chapter,  Section  3(b)(i)b(2). 

233  Ibid. 
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In  order  to  forestall  any  criticism  of  this  proposed  power,  it  should  be 
pointed  out  that  later  we  shall  recommend  the  enactment  of  general 
legislation  requiring  sheriffs  to  act  reasonably  and  in  good  faith,  having  regard 
to  all  the  circumstances  of  the  case.234  Where  the  sheriff  has,  or  may 
expeditiously  obtain,  actual  knowledge  of  the  value  of  the  debtor's  shares  and 
where  he  knows  that  their  value  is  reasonably  stable,  it  may  well  be  that  a 
wholesale  freeze  on  the  transfer  or  disposition  of  shares  valued  in  excess  of  the 
judgments  and  other  allowable  amounts  clearly  would  constitute  an  excessive 
seizure,  and  therefore  would  be  unlawful  under  the  general  law  relating  to 
seizure.  But  where  the  value  fluctuates  significantly,  so  that  even  an 
assessment  at  the  operative  moment  likely  would  be  meaningless  within  a 
short  period  of  time,  the  sheriff  should  be  permitted  more  discretion. 

In  certain  circumstances,  the  only  evidence  of  the  debtor's  right,  title  or 
interest  in  respect  of  shares  may  be  an  account  with  a  stock  broker  or  an  entry 
in  the  records  of  a  stock  broker.  In  this  case,  we  recommend  that  there  should 
be  enacted  a  type  of  third  party  notice  of  seizure  provision.  In  order  to  seize 
the  shares,  the  sheriff,  on  the  creditor's  instructions,  should  be  required  to 
serve  a  notice  of  seizure  on  the  stock  broker.  This  notice  should  contain  a 
prohibition,  authorized  by  statute,  against  any  transfer  or  disposition  by  the 
broker  of  shares  owned  by  the  debtor  according  to  the  books  or  records  of  the 
broker.  The  sheriff,  in  his  notice  of  seizure,  should  be  empowered  to  freeze  the 
transfer  or  disposition  by  the  broker  of  all  or  only  a  specified  number  of  the 
debtor's  shares.  Failure  on  the  part  of  the  broker  to  abide  by  such  prohibition 
should  result  in  liability  of  the  broker  for  any  loss  caused  to  the  creditors. 

With  respect  to  the  freezing  of  all  or  part  of  the  debtor's  account  with  the 
broker,  it  should  be  borne  in  mind  that  debtors  who  have  standing  accounts 
often  buy  and  sell  shares  at  a  rapid  pace:  they  may  be  in  the  market  not  for  any 
dividends  attached  to  the  shares,  but  for  quick  profits  through  astute 
purchases  and  sales  at  precisely  the  right  time.  Delay  in  freezing  the  account, 
and  therefore  delay  in  precluding  the  selling  of  shares  through  the  broker, 
often  may  be  financially  fatal  for  the  execution  creditors.  Accordingly,  the 
rationale  for  granting  the  sheriff  the  right  to  seize  all  or  part  of  the  shares 
evidenced  by  a  debtor's  account  with  a  broker  may  be  even  more  compelling 
here  than  it  is  in  other  cases  where  the  sheriff  is  attempting  to  seize  the 
debtor's  shares  in  the  possession  of  third  parties.  But,  in  either  case,  the  nature 
of  the  exigible  property  is  such  as  to  render  some  discretion  desirable,  with 
appropriate  safeguards  against  abuse. 

Having  dealt  with  seizure  for  the  purpose  of  sale,  we  now  turn  to  the 
method  by  which  creditors  may  enforce  their  judgments  against  dividends  and 
other  similar  benefits  arising  as  a  result  of  the  debtor's  ownership  of  company 
shares.  Clearly,  it  may  not  always  be  possible  to  seize  the  shares;  for  example, 
it  may  be  impossible  to  locate  the  certificates  themselves.  However,  so  long  as 
the  debtor  is  registered  on  the  corporate  register  as  owner  of  the  shares  in 
question,  there  is  no  reason  why  the  creditors  ought  not  to  be  able  to  redirect  or 
garnish  all  or  part  of  the  dividends.  In  this  connection,  we  recommend  that, 
regardless  of  whether  a  seizure  itself  is  to  be  made,235  collection  should  be 


234  See  a  forthcoming  Part  of  our  Report. 

235  See  supra,  this  Section,  for  the  methods  of  effecting  a  seizure. 
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effected  by  means  of  our  proposed  new  garnishment  procedure.236  Accord- 
ingly, the  sheriff  should  be  empowered  to  serve  on  the  company  a  notice  of 
garnishment  that  all  the  dividends,  premiums,  bonuses,  or  other  pecuniary 
profits  or  similar  payments,237  arising  in  respect  of  the  shares  owned  by  the 
debtor,  are  frozen.  From  the  time  of  service,  the  company  should  be  required 
to  make  all  payments  to  the  enforcement  office  and  not  to  the  debtor.  Since, 
with  respect  to  the  payment  of  dividends,  the  company  is  concerned  solely  with 
the  recorded  ownership  of  shares  on  its  register,  there  would  not  appear  to  be 
any  practical  problem  arising  from  this  proposal.  The  fact  that  the  debtor 
subsequently  may  transfer  beneficial  ownership  to  another  individual  who 
does  not  seek  to  have  his  ownership  so  recorded  would  not  affect  the  right  to 
dividends.  Since  the  debtor  still  would  have  the  right  to  payment,  the  sheriff 
should  have  the  right  to  garnish  the  amounts  payable.238 


4.    Protection  of  Bona  Fide  Transferees  of  Shares  in 
a  "Public"  or  "Offering"  Company 

One  of  the  principal  problems  with  section  14(2)  of  The  Execution  Act 
concerns  the  absence  of  any  protection  for  a  bona  fide  transferee  of  shares 
subsequent  to  the  service  of  the  notice  of  seizure  on  the  company.  Section 
14(2)  provides  that  "from  the  time  of  service  the  seizure  shall  be  deemed  to  be 
made  and  no  transfer  of  the  shares  by  the  execution  debtor  is  valid  unless  and 
until  the  seizure  has  been  discharged".  The  general  protection  given  in  section 
10(1)  to  bona  fide  transferees  of  the  debtor's  "goods"  is  not  applicable.  The 
Commission  is  of  the  view  that  the  absence  of  protection  to  a  bona  fide 
transferee  is  inconsistent  with  the  general  philosophy  in  section  10(1)  and  is 
unjustifiable.  Accordingly,  we  recommend  that  a  bona  fide  transferee  of  the 
debtor's  shares,  for  value  and  without  notice  that  a  writ  of  enforcement 
against  the  debtor  has  been  delivered  to  the  enforcement  office,  ought  to 
acquire  title  to  the  shares  free  and  clear  of  such  writ.239  In  light  of  the  above 
recommendation,  the  part  of  section  14(2)  dealing  with  the  automatic 
invalidity  of  all  post-seizure  transfers  should  be  repealed. 

Where  shares  are  bought  and  sold  without  the  desire  for  registration  of 
new  ownership  on  the  company's  books,  under  the  above  recommendation  a 
bona  fide  transferee  of  shares  would  obtain  clear  title,  and  in  turn  could 
transfer  these  shares;  such  a  transferee  would  not  be  troubled  by  the  seizure  of 
the  shares  or  even  by  a  garnishment  of  dividends  respecting  the  shares.  Where, 
however,  a  bona  fide  transferee  seeks  to  be  registered  on  the  company's  books 
as  owner,  so  that  dividends  and  other  similar  payments  may  be  paid  to  him,  he 


236  See  infra,  Chapter  3. 

237  S.  14(2)  of  The  Execution  Act,  R.S.O.  1970,  c.  152,  refers  to  "dividends,  premiums, 
bonuses  or  other  pecuniary  profits  upon  the  shares  seized".  See  infra,  and  see  also  the 
similar  language  used  in  s.  14(6).  These  rights  attached  to  the  shares  shall  generally  be 
referred  to  hereinafter  as  "dividends". 

238  Standard  corporate  by-laws  provide  that  the  company  may  treat  only  the  shareholder  as 
the  owner  for  all  purposes  (for  the  payment  of  dividends,  for  example). 

239  We  believe  that  a  transferee  should  not  be  protected  where  he  knows  that  a  writ  of 
enforcement  has  been  filed  against  the  debtor,  notwithstanding  the  fact  that  the  shares 
would  not  be  bound  until  seizure. 
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would  be  confronted  by  the  notice  of  seizure  of  shares  and  by  the  garnishment 
of  dividends  notice  served  on  the  company.  Either  notice  presumably  would 
constitute  a  "notice  of  an  adverse  claim",240  and  accordingly  would  preclude 
registration  of  any  transfer  to  him,  pursuant  to  the  provisions  of  The  Business 
Corporations  Act.241  Therefore,  some  method  of  dealing  with  the  rights  of  the 
affected  parties  must  be  found. 

It  is  recommended  that  a  bona  fide  transferee  for  value  and  without 
notice  ought  to  be  entitled  to  be  registered  as  owner  of  the  shares  on  the  books 
of  the  company  and  to  payment  of  all  dividends  or  other  amounts  in  respect  of 
the  shares  in  question.  Upon  such  registration,  the  garnishment  of  dividends 
ought  to  be  lifted  automatically,  and  the  payments  hitherto  made  to  the 
enforcement  office  ought  to  be  made  to  the  transferee. 

However,  we  must  consider  the  question  of  how  the  company  will 
determine  whether  the  transferee  is  a  bona  fide  transferee  for  value  and 
without  notice  of  the  delivery  of  a  writ  of  enforcement  to  the  enforcement 
office.  Clearly  the  transfer  agent  or  other  similar  official  cannot  determine  the 
matter.  Should  the  transferee  have  to  apply  to  the  court  for  an  order 
permitting  registration  and  the  lifting  of  the  garnishment  order  respecting  the 
dividends?  Or  should  the  transferee  have  the  right  to  apply  to  the  enforcement 
office,  as  a  claimant,  so  that  the  ordinary  interpleader  rules242  would  apply  to 
his  claim  to  registration  and  to  the  dividends? 

The  Commission  is  of  the  view  that  the  second  alternative  is  the  more 
desirable  one.  Accordingly,  we  recommend  that,  in  order  to  assert  his  right  to 
registration  on  the  company's  books  and  to  the  dividends,  a  transferee, 
claiming  to  be  a  bona  fide  transferee  for  value  and  without  notice,  should  be 


240  The  Business  Corporations  Act,  R.S.O.  1970,  c.  53,  s.  77(2). 

241  S.  63(1  )(a)  of  that  Act  defines  "adverse  clairrT  to  "[include]  a  claim  that  a  transfer  is  or 
would  be  unauthorized  or  wrongful  or  that  a  particular  adverse  person  is  the  owner  of  or  has 
an  interest  in  the  security  .  .  .".  It  will  be  remembered  that  the  debtor  is  still  the  registered 
owner  in  our  example,  and  that  there  has  been  a  garnishment  of  any  dividends  payable  to 
him.  S.  92(  1 )  of  the  Act  provides  as  follows:  "Where  a  security  [which  includes  a  share:  s. 
63(1  )(i)  and  s.  l(l)(24)j  in  registered  form  is  presented  to  the  issuer  with  a  request  to 
register  a  transfer,  the  issuer  is  under  a  duty  to  register  the  transfer  as  requested  if  .  .  .  [six 
conditions  precedent,  to  be  read  conjunctively,  are  listed,  including]  (c)  the  issuer  has  no 
notice  of  an  adverse  claim  .  .  .".  Transfer  agents  now  treat  the  service  on  the  company  of  a  s. 
14(2)  notice  of  seizure,  and  a  copy  of  the  writ  of  execution,  as  sufficient  to  constitute  notice 
of  an  "adverse  claim",  and  they  therefore  refuse  to  register  the  transfer  under  these 
circumstances.  See,  also,  s.  94(3)  of  The  Business  Corporations  Act  and  particularly  the 
closing  flush  of  clause  (a): 

94. -(3)  The  issuer  may  register  a  transfer  where  he  has  notice  of  an  adverse  claim 
if  he  has  given  notice  to  both  the  registered  owner  and  the  claimant  by  registered  mail 
to  the  address  provided  by  them  for  the  purpose  that  the  security  has  been  presented 
for  registration  by  a  named  person  and  that  the  transfer  will  be  registered  unless  prior 
to  the  expiration  of  thirty  days  from  the  date  of  mailing  the  notification  there  is  filed 
with  the  issuer, 

(a)  an  appropriate  restraining  order,  injunction  or  other  process  issued  from 
a  court  of  competent  jurisdiction;  or 

(b)  an  indemnity  bond  sufficient  in  the  issuer's  opinion  to  protect  the  issuer 
and  any  transfer  agent,  registrar  or  other  agent  of  the  issuer  from  any  loss 
which  it  or  they  may  suffer  by  complying  with  the  adverse  claim. 

242  See  infra,  Chapter  5. 
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required  to  file  a  claim  with  the  enforcement  office.  We  further  recommend 
that,  upon  receipt  of  the  transferee's  claim,  including  particulars  of  the 
transfer  to  him,  the  sheriff  should  be  required  to  hold  in  trust  the  amounts 
thereafter  received  by  him  as  dividends  or  other  similar  profits,  to  abide  the 
result  of  the  claim.  In  addition,  we  recommend  that  the  sheriff  should  forward 
a  notice  of  the  transferee's  claim  to  all  creditors,  and  that  the  normal 
interpleader  rules,  to  be  proposed  by  the  Commission  in  Chapter  5,  should 
apply  to  the  resolution  of  any  dispute  between  the  transferee  and  the  creditors. 

The  transferee,  alleging  that  he  is  bona  fide  and  therefore  entitled  to 
registration  on  the  company's  books  and  to  the  dividends  attached  to  his  new 
shares,  would  be  in  essentially  the  same  position  as  any  other  claimant  to 
property  seized  by  the  sheriff.  The  first  alternative  posited  above,  and  rejected 
by  the  Commission,  would  require  a  mandatory  court  application  in  all  cases, 
even  though  none  of  the  creditors  may  dispute  the  bona  fides  of  the  transferee 
and  his  right  to  the  dividends.  However,  under  our  proposal,  a  court  hearing 
would  occur  only  where  the  creditors  dispute  the  transferee's  claim  to 
registration  and  to  the  dividends.  As  a  result,  uniformity  and  symmetry  with 
respect  to  all  interpleader  rules  will  be  maintained. 

5.    The  Disposition  and  Sale  of  "Private"  or  "Non- 
offering"  Company  Shares 

While  this  portion  of  the  Chapter  is  concerned  with  the  seizure,  and  not 
the  sale,  of  personal  property,  the  Commission  believes  that  it  is  desirable  to 
discuss  together  the  seizure  and  sale  of  private  company  shares.  In  fact,  it  is 
often  precisely  because  of  the  sale  problems  that  the  seizure  of  such  shares 
generally  is  viewed  as  a  meaningless  activity:  since  in  Ontario,  as  we  shall  see, 
the  directors  of  a  private  company  are  not  now  required  to  register  on  the 
books  of  the  company  the  transferee  at  an  execution  sale,  it  is  often  futile  to 
seize  the  shares  in  the  first  place.  While  this  is  not  the  only  reason  for  the 
relative  absence  of  any  such  seizures  —  the  difficulty  in  determining  a 
reasonable  price  for  the  shares  being  another  factor  —  it  is  a  critical  one 
nonetheless. 

Before  we  consider  the  matter  of  sale,  we  must  turn  once  again  to  the 
meaning  of  the  term  "private  company".  As  we  have  indicated  earlier,  the 
scanty  case  law  on  this  subject  has  interpreted  the  term  "private  company"  in 
section  1 5  of  The  Execution  Act  to  mean  a  company  in  respect  of  whose  shares 
there  is  a  restriction  on  transferability.243  However,  the  absence  of  a  statutory 
definition  in  The  Execution  Act  may  suggest  that  resort  must  be  made  to  the 
more  restrictive  definitions  in  The  Securities  Act244  or  The  Corporations 
Act.245  The  definitions  in  these  two  statutes  incorporate  a  restriction  on  the  size 
of  the  shareholding  group  and  a  prohibition  against  inviting  a  public 
subscription  for  the  company's  shares,  in  addition  to  a  restriction  on  the 
transferability  of  shares. 


243  See  supra,  this  Chapter,  Section  3(b)(i)b(7)  1 . 

244  R.S.O.  1970,  c.  426. 

245 


R.S.O.  1970,  c.  89. 
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The  Commission  is  of  the  opinion  that  the  term  "private  company"  no 
longer  should  remain  undefined  for  the  purposes  of  enforcement  legislation. 
Accordingly,  in  view  of  the  subsequent  proposals  that  we  shall  make 
concerning  such  companies,  we  recommend  that  the  term  should  be  defined  to 
mean  a  company  in  respect  of  whose  shares  there  is  a  restriction  on 
transferability,  in  the  sense  that  the  directors  or  shareholders  of  the  company 
must  consent  to  a  transfer. 

Assuming  that  the  sheriff  has  effected  a  seizure  of  private  company 
shares,  in  what  ways  may  the  creditors  reap  any  benefits  from  such  a 
measure?  We  already  have  made  recommendations  concerning  the  garnish- 
ment of  dividends,  premiums,  bonuses  and  other  similar  payments  arising  in 
respect  of  the  debtor's  shares.246  But  are  the  creditors  effectively  precluded 
from  dealing  with  the  shares  themselves?  Is  the  debtor's  ownership  of  the 
shares  to  remain  undisturbed,  notwithstanding  the  judgment  against  him  and 
notwithstanding  the  theoretical  exigibility  of  his  shares? 

The  problem  relates  to  the  fact  that  under  section  1 5  of  The  Execution 
Act  the  sheriff  may  sell  only  the  precise  interest  of  the  debtor247  in  the  private 
company  shares.248  Where  there  is  attached  to  the  shares  a  restriction  on 
transferability  —  where,  for  example,  the  directors  must  consent  to  a  transfer 
or  to  the  registration  of  a  transferee  on  the  company's  books  —  it  has  been 
held  in  Ontario  that  the  transferee  cannot  force  the  directors  to  register  him 
on  the  books  of  the  company  as  the  lawful  owner  of  the  debtor's  interest  vis- 
a-vis the  company.  In  Re  Phillips  and  La  Paloma  Sweets  Ltd.,149  the  sheriff 
seized  a  debtor's  private  company  shares  and  sold  them  to  Phillips,  but  the 
directors  of  the  company  refused  to  sanction  the  transfer.  The  Court  refused 
to  accede  to  a  request  for  a  "mandatory  order  directing  the  proper  officers  of 
La  Paloma  Sweets  Limited  ...  to  record  a  transfer  of  shares  of  the  company's 
stock  and  to  issue  a  proper  share  certificate"  to  Phillips.  Middleton,  J., 
stated250  that  it  is 

elementary  law  that  an  execution  creditor,  apart  from  some  statutory  provision, 
has  no  greater  right  than  the  execution  debtor,  and  that  the  sheriff's  sale  can  only 
give  to  the  transferee  the  right  and  title  of  the  debtor. 

Middleton,  J.,  went  on  to  say  that,  although  the  directors  must  protect  the 
interests  of  the  company  and  the  shareholders,  and  must  not  act  capriciously, 
"it  is  almost  impossible  to  imagine  any  case  in  which  the  court  would  interfere 
unless  some  flagrantly  improper  motive  could  be  shown". 


251 
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See  Section  3(b)(i)b(7)3  of  this  Chapter. 

This  principle  is  in  accordance  with  the  general  common  law  principle  respecting  the 
seizure  of  a  debtor's  interest  in  personal  property. 

Although  only  after  the  sheriff  first  has  offered  the  private  company  shares  to  the 
remaining  shareholders  and  after  none  of  them  has  decided  to  purchase  the  shares  for  a 
reasonable  price  (s.  15). 

(1921),  51  O.L.R.  125,  66  D.L.R.  577  (H.C.J. ).  Subsequent  references  are  to  (1921),  51 
O.L.R.  See,  also,  Re  Smith  and  Fawcett,  [1942]  Ch.  402  (C.A.). 

At  (1921),  51  O.L.R.  127. 
Ibid. 
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While  the  Phillips  case  represents  the  present  Ontario  position,  it  should 
be  noted  that,  at  least  in  British  Columbia,  a  Court  has  refused  to  follow  the 
same  line  of  reasoning.  In  the  case  of  Associates  Finance  Co.  Ltd.  v.  Webber,252 
Anderson,  J.,  overturned  the  orthodox  common  law  rule  that  the  transferee 
cannot  obtain  any  greater  interest  than  that  of  the  debtor  himself,  refusing  to 
apply  this  rule  to  the  seizure  and  sale  of  private  company  shares.  The  British 
Columbia  Court  dealt  with  section  22  of  the  then  existing  British  Columbia 
Execution  Act253  a  section  that  addressed  itself  to  the  rights  and  obligations  of 
transferees  in  much  the  same  way  as  does  the  final  portion  of  section  14(5)  of 
the  Ontario  Execution  Act.254  However,  section  22  provided  further  that  "the 
proper  officer  of  the  company  shall  enter  such  sale  as  a  transfer  in  the  manner 
by  law  provided".  Anderson,  J.,  held  that  a  discretion  in  the  board  of  directors 
to  refuse  to  register  an  intended  transferee  was  ineffective  against  the  sheriff 
and  the  transferee  from  him.  He  stated  that  the  Phillips  decision  ought  not  to 
be  followed  in  British  Columbia. 

It  is  certainly  not  self-evident  that  the  Associates  Finance  decision  is 
supportable  on  the  basis  of  the  closing  language  of  former  section  22, 
requiring  the  company  to  "enter  such  sale  [by  the  sheriff]  as  a  transfer  in  the 
manner  by  law  provided".  Moreover,  even  if  it  is  supportable  on  this  basis,  it 
should  be  borne  in  mind  that  there  is  no  comparable  provision  in  the  Ontario 
Act,  and  that  the  decision  clearly  flies  in  the  face  of  orthodox  common  law 
principles. 

Considering  the  issue  from  a  strictly  policy  perspective,  it  may  be  said 
that  a  statutory  requirement  that  the  transferee  be  registered  automatically  as 
owner  of  the  shares  on  the  company's  records  may  have  very  far-reaching 
consequences  for  the  company  and  the  remaining  shareholders;  for  example,  it 
might  disrupt  severely  the  operations  of  the  company  and  the  close  ties  among 
the  shareholders.  With  some  justification,  the  shareholders  of  a  private 
company,  particularly  a  small  family  company  with  a  very  limited  number  of 
shareholders,  may  not  respond  well  to  the  involuntary  introduction  of 
"strangers"  into  their  midst.  Any  proposal  that  might  serve  to  dislocate  a 
private  company  ought  to  be  approached  with  some  measure  of  circumspec- 
tion. On  the  other  hand,  we  are  mindful  of  the  views  of  Anderson,  J.,  in  the 
Associates  Finance  case,  particularly  where  he  forcefully  stated:255 

I  am  not  unaware  that  there  is  considerable  force  behind  the  contention  that 
the  freedom  of  the  shareholders  of  a  private  company  to  remain  a  closed  group 
would  be  jeopardized  by  following  Ex  p.  Trevascus,  supra.  As  against  this 
contention,  is  the  judgment  creditor  to  be  deprived  of  his  right  to  have  his 
judgment  satisfied  because  of  the  existence  of  an  alleged  doctrine  that 
shareholders  may  remain  a  'closed'  group  regardless  of  all  other  factors? 


252  (1972),  28  D.L.R.  (3d)  673  (B.C.S.C). 

253  R.S.B.C.  1960,  c.  135.  See,  now,  the  Court  Order  Enforcement  Act,  R.S.B.C.  1979,  c.  75, 
s.  62,  which  is  almost  identical  in  wording  to  s.  22. 

254  R.S.O.  1970,  c.  152.  S.  14(5)  provides,  inter  alia,  that  a  purchaser  of  a  share  from  the 
sheriff  "shall  have  the  same  rights  and  be  under  the  same  obligations  as  if  he  had  purchased 
the  share  from  the  execution  debtor .  .  .". 

255  Supra,  note  252,  at  686-87. 
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It  seems  to  me  that  the  historical  background  of  this  matter  indicates  that  it 
must  have  been  the  intention  of  the  Legislature  to  infringe  on  the  alleged  right  to 
remain  a  'closed'  group.  The  'closed1  group  does,  after  all,  have  the  first  right  to 
purchase  in  accordance  with  the  articles  of  association. 


In  conclusion,  I  would  add  that,  in  my  view,  the  modern  trend  of  our 
jurisprudence  is  to,  where  possible,  prevent  the  use  of  restrictive  corporate  devices 
which  have  the  effect  of  defeating  the  rights  of  creditors.  The  right  to  remain  a 
'closed'  corporation  is  a  privilege  granted  by  the  Legislature,  subject  to  a 
condition  imposed  by  the  same  Legislature  that  the  shares  held  by  a  judgment 
debtor  may  be  seized  and  sold  in  execution  proceedings  and  that  the  purchaser  of 
the  shares  has  the  right  to  become  a  registered  shareholder. 

A  perusal  of  the  transcript  of  the  examination  of  the  judgment  debtor  in  aid 
of  execution,  indicates  that  the  two  corporations,  in  which  the  said  debtor  is  a 
'50%'  shareholder,  have  substantial  assets.  In  my  opinion,  the  judgment  debtor 
should  not  be  entitled  to  evade  his  creditors  by  merely  stating:  'As  a  director  of 
Grenada  Lands  Ltd.,  I  decline  to  permit  the  transfer  of  my  shares  to  the  person 
who  purchased  them  from  the  Sheriff.' 

The  Commission  is  of  the  view  that,  given  the  contradictory  decisions  in 
the  Phillips  and  Associates  Finance  cases,  and  given  the  criticism  of  the 
principles  and  policies  applied  or  implied  in  each  one,  there  is  a  need  for 
legislative  reform  in  this  area.  Where  there  are  shares  in  respect  of  which 
there  is  a  restriction  on  transferability,  and  where  the  directors  will  not 
consent  to  a  transfer,  these  shares  are  now  basically  unmarketable.  As  a 
result,  a  debtor  may  shield  himself  behind  such  shares  to  the  obvious  and 
unjustifiable  prejudice  of  his  creditors.  The  inequity  of  the  present  Ontario 
position  is  made  even  more  manifest  where  there  is  but  one  shareholder  in  the 
private  company. 

Accordingly,  in  addition  to  our  previous  recommendations  concerning  the 
definition  of  the  term  "private  company",  the  seizure  of  shares,  and  the 
garnishment  of  dividends  and  other  like  payments,  the  Commission  wishes  to 
make  the  following  proposals.  We  first  wish  to  endorse  the  principle  in  section 
15  that,  where  the  sheriff  "seizes  the  shares  of  an  execution  debtor  in  a  private 
company,  he  shall  first  offer  them  for  sale  to  the  other  shareholders  or  any  one 
of  them  in  such  private  company".  So  long  as  a  remaining  shareholder  pays  a 
"reasonable  price"  for  the  debtor's  shares,  the  creditors  cannot  be  heard  to 
complain.  In  this  manner,  the  other  shareholders  will  be  afforded  an 
opportunity  to  maintain  the  integrity  and  cohesiveness  of  the  company. 


However,  we  do  wish  to  alter  the  present  Ontario  law  represented  by  the 
Phillips  case,  although  it  should  be  stated  at  the  outset  that  we  do  not 
subscribe  to  the  solution  proposed  by  Anderson,  J.,  in  the  Associates  Finance 
case.  We  do  not  advocate  the  mandatory  registration  of  all  transfers  effected 
at  an  execution  sale  of  private  company  shares.  Rather,  we  recommend  that, 
upon  notice  by  the  enforcement  office  to  the  company,  the  directors  or  other 
officers  ought  to  be  absolutely  prohibited  from  consenting  to  any  transfer  of 
shares  by  the  debtor  to  another  party,  and  the  company  and  its  transfer  agent 
or  other  authorized  officer  should  be  prohibited  from  registering  any  such 
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transfer  on  the  books  of  the  company.  We  further  recommend  that  where  the 
debtor  beneficially  owns  100%  of  the  allotted  private  company  shares,  the 
sheriff  should  be  entitled  to  sell  the  seized  shares  and  that,  without 
qualification,  the  purchaser  should  be  entitled  to  be  registered  on  the  books  of 
the  company  as  the  new  owner  of  the  shares.  In  such  a  case,  there  can  be  no 
claim  made  that  the  sale  and  subsequent  automatic  registration  would  affect 
adversely  remaining  shareholders  and  their  interests  in  the  company  and  its 
operations.  We  do  acknowledge  the  somewhat  arbitrary  nature  of  this 
proposal,  in  that  often  it  would  not  be  difficult  for  the  debtor  to  transfer  a 
beneficial  interest  in  one  share  to  another  person  in  order  to  avoid  the 
possibility  of  any  subsequent  forced  sale  of  his  shares  under  the  above 
proposal.  We  believe,  however,  that  certain  obvious  steps  must  be  taken  to  aid 
creditors  where  the  debtor  is  the  sole  shareholder;  the  fact  that  some  debtors 
are  or  may  become  fraudulent  in  their  activities  ought  to  be  dealt  with,  for 
example,  under  The  Fraudulent  Conveyances  Act,256  and  under  the  further 
recommendations  that  immediately  follow. 

These  recommendations  recognize  that  a  balance  must  be  maintained 
between  the  interests  of  the  company  and  the  remaining  shareholders,  on  the 
one  hand,  and  the  interests  of  the  debtor's  creditors,  on  the  other.  Later  in  this 
Chapter,  we  shall  be  proposing  broad  recommendations  concerning  the 
seizure  of  non-assignable  or  restrictively  assignable  interests.257  However,  in 
view  of  the  critical  importance  of  this  issue  in  the  context  of  the  exigibility  of 
company  shares,  we  believe  that  specific  proposals  are  necessary  here. 
Accordingly,  we  recommend  that,  where  the  transfer  of  the  shares  or  the 
registration  of  a  transferee  on  the  books  of  a  private  company  is  subject  to  the 
consent  or  approval  of  the  directors  before  taking  effect,  such  consent  or 
approval  should  not  be  arbitrarily  or  unreasonably  withheld.  Acting  on  behalf 
of  the  creditors,  the  sheriff  should  be  entitled  to  apply  by  way  of  summary 
application  to  the  county  or  district  court  to  overturn  the  directors'  refusal. 
The  onus  of  proving  that  the  directors'  refusal  was  unreasonable  or  arbitrary 
in  the  circumstances  ought  to  be  on  the  sheriff.  In  determining  the  issue,  the 
court  should  have  regard  to  all  the  circumstances  of  the  case,  including  the 
extent  of  the  remaining  shareholdings,  the  intended  transferee  (if  known  at 
the  time),  the  enterprise  in  which  the  company  is  engaged,  and  the  locus  of 
effective  "control''  of  the  company. 

Of  course,  any  sale  of  the  shares  by  the  sheriff  should  be  made  expressly 
conditional  upon  the  subsequent  registration  of  the  transfer  and  the  transferee 
by  the  company,  whether  such  registration  arises  because  of  a  prior  voluntary 
concurrence  by  the  directors  or  because  of  a  court  order.  Moreover,  we  wish  to 
make  it  clear  that  the  above  proposals  respecting  the  directors'  consent  to  a 
transfer  or  to  the  registration  of  a  transferee  should  apply  only  where  the 
intended  transfer  or  registration  arises  in  respect  of  an  enforcement  office  sale 
to  realize  on  a  judgment  of  a  court.  We  do  not  wish  to  alter  or  amend  private 
company  law  or  practice  where  the  intended  transfer  or  registration  arises  in 
other  circumstances  or  contexts. 


256  R.S.O.  1970,  c.  182.  A  transfer  or  allotment  of  the  debtor's  shares  in  the  manner 
described  in  the  text  may  well  be  a  "conveyance  of  .  .  .  personal  property  .  .  .  made  with 
intent  to  defeat,  hinder, delay  or  defraud  creditors  or  others"  (s.  2).  The  Commission  will  be 
dealing  with  fraudulent  conveyances  and  fraudulent  preferences  in  a  separate  Part  of  our 
Report. 

257  See  infra,  this  Chapter,  Section  3(b)(i)b(9). 
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(8)    Seizure  of  property  that  may  vest  in  the  debtor  upon 
the  happening  of  a  contingency  or  condition 

At  the  time  enforcement  measures  are  initiated,  the  debtor  may  have  an 
interest  in  chattels  that  is  contingent  or  conditional  upon  the  happening  of  a 
subsequent  event.  A  third  party,  for  example,  may  agree  to  transfer  a 
particular  chattel  to  the  debtor  in  lieu  of  the  payment  of  money  for  services  to 
be  rendered  to  that  party  by  the  debtor.  Or,  by  his  will,  a  third  party  may 
bequeath  some  chattel  to  the  debtor. 

Under  the  new  regime  proposed  by  the  Commission,  it  would  be  possible, 
at  least  theoretically,  for  the  creditors  to  instruct  the  sheriff  to  seize  and  sell 
the  contingent  or  conditional  property  interest  itself,  since  we  have 
recommended  that  all  property  interests  should  be  exigible  subject  to 
appropriate  statutory  exemptions.  Of  course,  the  specific  contingent  or 
conditional  interest  seized  may  not  be  marketable,  but  this  fact  does  not  affect 
the  principle  behind  the  Commission's  proposal. 

Where,  under  the  present  law,  for  some  reason  the  contingent  or 
conditional  interest  is  not  or  cannot  be  seized  and  sold,  the  creditors  are  forced 
to  apply  to  the  court  for  the  appointment  of  a  receiver,  if  this  remedy  is 
available;258  or,  if  no  such  application  is  made,  they  necessarily  must  await  the 
realization  or  fulfilment  of  the  contingency  or  condition  before  the  specific 
chattel  can  be  made  liable  for  the  payment  of  the  debtor's  judgment  debts.  In 
the  latter  case,  where  the  contingency  or  condition  is  fulfilled,  the  sheriff  then 
may  take  action  to  seize  the  property. 

The  question  arises  whether  creditors  can  be  better  protected.  Where  a 
receiver  is  not  appointed,  active  enforcement  initiated  against  the  property 
only  after  its  actual  receipt  by  the  debtor  may  well  be  ineffective:  by  the  time 
the  sheriff  acts,  the  debtor  already  may  have  disposed  of  the  property  to  a  bona 
fide  purchaser  for  value  and  without  notice  of  the  commencement  of 
enforcement  measures  against  the  debtor.  The  success  of  the  creditors, 
therefore,  depends  upon  a  careful  monitoring  of  the  status  of  the  contingency 
or  condition,  and  upon  swift  action  at  the  appropriate  time.  As  we  shall 
indicate  in  Chapter  3,  one  of  the  most  criticized  aspects  of  the  existing 
garnishment  rules,  particularly  those  that  govern  in  the  Supreme  Court  and  in 
the  county  and  district  courts,  is  the  requirement  that  creditors  obtain  their 
garnishment  order,  in  each  separate  instance,  at  precisely  the  right  time,  that 
is,  only  when  the  debt  in  fact  is  due  and  payable.  As  a  result,  to  be  precipitate 
or  tardy  is  equally  fatal  to  the  creditor.  Even  where  a  receiver  is  appointed  by 
way  of  equitable  execution,  the  creditor  must  expend  valuable  time,  and  a  not 
insubstantial  sum  of  money,  in  order  to  assure  himself  of  satisfactory  results. 

The  Commission  has  given  considerable  attention  to  the  alternatives  now 
open  to  a  creditor  seeking  to  bind  or  secure  chattels  that  may  vest  in  the  debtor 
in  the  future.  We  have  come  to  the  conclusion  that  the  Commission's  proposals 
respecting  the  garnishment  of  contingent  or  conditional  debts259  serve  as  a 
suitable  framework  for  resolving  problems  concerning  the  binding  and  seizure 
of  the  type  of  chattel  considered  above.  In  the  garnishment  context,  the 


258  See  infra,  Chapter  4. 
'9  See  infra,  Chapter  3,  Section  2(a). 
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Commission  will  recommend  that  conditional  and  contingent  debts  should  be 
attachable.  Under  our  proposals,  the  creditor  would  be  entitled  to  commence 
garnishment  proceedings  and  attach  the  conditional  or  contingent  debt 
immediately,  although  he  would  have  to  wait  until  the  debt  became  due  and 
payable  in  order  to  obtain  payment.  A  notice  of  garnishment  would  be  served 
on  the  person  owing  the  contingent  or  conditional  debt  in  order  that  any  future 
proceeds  would  be  immediately  bound.  When  the  debt  becomes  due  and 
payable,  payment  by  the  garnishee  to  anyone  other  than  the  enforcement 
office  would  be  void  as  against  the  creditors. 

The  Commission  recommends  a  similar  type  of  notice  procedure  for  the 
binding  and  seizure  of  chattels  that  may  vest  in  the  debtor  upon  the  happening 
of  a  contingency  or  condition.  Where  the  vesting  of  the  chattel  in  the  debtor  is 
to  occur  pursuant  to  a  contract,  the  analogy  to  the  proposed  garnishment 
procedure  is  very  close  indeed.  There  would  appear  to  be  no  substantial 
difference  between  the  situation  where  the  debtor  is  to  be  paid  in  money  and 
the  situation  where  he  is  to  be  paid  in  kind.  In  the  former  case,  the 
Commission  will  recommend  that  a  notice  of  garnishment  should  be  served  on 
the  person  indebted  to  the  debtor,  thereby  requiring  him  to  redirect  the 
stipulated  sum  away  from  the  debtor  and  to  the  enforcement  office  at  the 
appropriate  time.  Where  the  debtor  is  to  be  paid  in  kind,  the  Commission 
recommends  that  a  notice  of  seizure  should  be  served  on  the  person  legally 
obligated  to  transfer  the  chattel  to  the  debtor,  requiring  that  person  to  deliver 
up  the  property  to  the  sheriff,  and  not  to  the  debtor,  upon  the  happening  of  the 
particular  contingency  or  condition. 

Where  the  future  transfer  is  to  take  place  by  means  of  another 
mechanism,  it  may  still  be  possible  for  the  sheriff  to  serve  the  notice  of  seizure 
and  thereby  bind  the  property  immediately.  In  some  instances,  for  example, 
there  may  be  a  trustee  or  personal  representative  who  has  or  will  have  the 
power  to  transfer  the  chattel  in  question  to  the  debtor.  Such  a  person  should  be 
served  with  the  notice  of  seizure  and,  if  he  retains  such  power  at  the  time  when 
the  contingency  or  condition  has  been  realized  or  fulfilled,  he  should  be  under 
a  statutory  duty  to  deliver  the  chattel  directly  to  the  sheriff.  This  duty  would 
not  likely  be  a  particularly  onerous  one  in  the  light  of  the  many  other  duties 
and  responsibilities  normally  devolving  on  a  trustee  or  personal  representative. 

The  retirement  or  replacement  of  a  trustee  or  personal  representative,  the 
appointment  of  a  new  trustee  or  personal  representative,  or  any  other  change 
with  respect  to  the  person  having  control  over  the  chattels,  raises  a  question 
concerning  the  status  of  the  notice  of  seizure  vis-a-vis  the  new  or  surviving 
trustee  or  personal  representative  or  the  new  person  having  control  of  the 
chattels.  It  is  recommended  that  the  duty,  imposed  by  the  service  of  the  notice 
of  seizure,  to  deliver  up  the  chattels  to  the  sheriff  at  the  appropriate  time 
should  not  be  treated  in  any  different  manner  than  the  many  other  duties 
imposed  on  such  persons.  The  devolution  or  transfer  of  this  duty  or  obligation 
to  a  new  or  surviving  trustee  or  personal  representative,  or  to  a  new  person  in 
control  of  the  property,  should  proceed  along  the  same  lines  as  the  devolution 
or  transfer  of  any  other  duty  or  obligation  to  such  persons,  whether  the 
devolution  or  transfer  is  by  statute,  assignment  or  otherwise. 

In  some  instances,  for  example,  where  the  testator  has  not  appointed  an 
executor,  there  may  well  be  no  person  upon  whom  the  sheriff  can  serve  a  notice 
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of  seizure  at  the  operative  time.  However,  the  fact  that  not  all  creditors  may  be 
able  to  utilize  the  recommended  procedure  should  not  be  considered  an 
impediment  to  the  adoption  of  the  proposal  on  behalf  of  those  for  whom  the 
procedure  would  be  of  substantial  significance.  Essentially,  the  creditor  must 
take  his  debtor  and  his  assets  as  he  finds  them.  If  there  is  no  ready  means  of 
binding  chattels  that  in  the  future  may  belong  to  the  debtor,  then  the  creditor 
must  await  subsequent  developments.  In  some  cases,  he  still  may  be  able  to 
bind  the  property,  in  the  manner  proposed  above,  prior  to  its  actual  delivery  to 
the  debtor.  For  example,  some  time  after  the  testator's  death  an  administrator 
may  be  appointed,  and  he  then  may  be  served  with  the  notice  of  seizure  before 
he  makes  any  distribution  of  the  testator's  property. 

In  summary,  so  long  as  the  person  served,  or  his  successor,  has  the  power 
to  transfer  the  property  to  the  debtor,  it  is  envisaged  that  a  simple  notice  of 
seizure,  serving  to  redirect  the  property  directly  to  the  sheriff,  will  be  an 
extremely  useful  tool  for  creditors  anxious  both  to  avoid  a  potentially 
fraudulent  disposition  by  the  debtor  and  to  bind  the  property  with  a  minimal 
expenditure  of  time  and  money. 


(9)    Seizure  of  non-assignable  or  restrictively  assignable 
interests 

At  the  present  time,  non-assignable  personalty  generally  remains 
immune  from  seizure.260  Yet,  notwithstanding  the  intended  comprehen- 
siveness of  our  earlier  recommendation  concerning  property  subject  to 
enforcement  measures,  and  out  of  an  abundance  of  caution,  the  Commission 
considered  it  necessary  to  make  a  specific,  although  limited,  reference  to  the 
seizure  and  sale  of  non-assignable  or  restrictively  assignable  personalty  or 
interests  in  personalty;  this  reference  was  made  in  the  context  of  "private"  or 
"non-offering"  company  shares.261  For  the  same  reasons  expounded  in 
connection  with  the  seizure  of  such  shares,  the  Commission  now  wishes  to 
consider  the  expansion  of  the  principles  proposed  in  that  context  to 
comprehend  analogous  situations. 

To  put  the  matter  in  perspective,  it  will  be  recalled  that,  in  order  for 
creditors  to  realize  on  private  company  shares  in  respect  of  which  there  is  a 
restriction  on  transferability,  the  Commission  recommended  a  compromise 
between  the  position  in  Ontario,  where  the  creditors  cannot  force  the  directors 
to  consent  to  a  transfer  to  an  execution  purchaser,  and  the  position  in  British 
Columbia,  where  the  directors  must  consent.  In  the  context  of  the  sale  of 
private  company  shares  after  seizure,  the  Commission  made  the  following 
recommendations.  First,  upon  notice  by  the  enforcement  office  to  a  private 
company,  the  directors  or  other  officers  of  that  company  ought  to  be  absolutely 
prohibited  from  consenting  to  any  transfer  of  shares  by  the  debtor  to  another 
party,  and  the  company  and  its  transfer  agent  or  other  authorized  officer 
should  be  prohibited  from  registering  any  such  transfer  on  the  books  of  the 
company.  Secondly,  where  the  transfer  of  private  company  shares,  or  the 
registration  of  a  transferee  on  the  books  of  the  company,  is  subject  to  the 
consent  or  approval  of  the  directors,  such  consent  or  approval  should  not  be 

260  See  supra,  notes  99  and  100. 

261  See  supra,  this  Chapter,  Section  3(b)(i)b(7)5. 


78 


arbitrarily  or  unreasonably  withheld.  Thirdly,  a  sheriff  should  be  entitled,  on 
summary  application,  to  apply  to  the  county  or  district  court  in  order  to 
overturn  the  directors'  refusal  to  transfer  the  shares  or  register  the  prospective 
transferee  on  the  books  of  the  company. 

The  ability  of  a  debtor  to  shield  himself  behind  property  subject  to 
restrictions  on  transferability  is  not  limited,  however,  to  the  private  company 
share  context.  The  debtor  may  hold  or  use  other  species  of  personal  property 
subject  to  a  license,  or  a  franchise,  or  some  other  contractual  arrangement. 
Where  the  agreement  under  which  the  debtor  holds  or  uses  the  interest  or 
property  contains  a  clause  permitting  transfer  or  assignment  only  upon  the 
consent  of  the  other  party  (the  licensor  or  franchisor,  for  example),  the  issue 
considered  in  the  private  company  share  context  arises  once  again.  Since,  at 
present,  the  sheriff  can  seize  and  realize  upon  only  the  right,  title  or  interest 
the  debtor  himself  has  in  property,  a  clause  restricting  assignment  may  render 
the  asset  unavailable  to  creditors. 

The  Commission  is  of  the  view  that  sound  policy  and  uniformity  dictate 
the  expansion  of  the  aforementioned  private  company  recommendations  to 
comprehend  virtually  all  interests  subject  to  restrictions  on  assignability. 
Furthermore,  we  are  of  the  view  that,  in  the  context  of  enforcement  against 
personal  property,  there  can  be  no  meaningful  distinction  between  clauses 
restricting  assignment  and  clauses  precluding  assignment  absolutely.  The 
equating  of  these  two  situations  may  be  justified,  at  least  in  part,  on  the  ground 
that  in  commercial  practice  these  two  types  of  clause  may  often  result  in 
basically  the  same  status  for  the  parties.  Where,  for  example,  a  restrictive 
assignment  clause  permits  the  licensor  to  withhold  his  consent  for  any  reason 
whatsoever,  the  clause  may  be  tantamount  in  certain  circumstances  to  a  non- 
assignment  clause.  Moreover,  to  limit  a  proposal  to  restrictive  assignment 
clauses  may  serve  simply  to  force  or  encourage  economically  powerful 
licensors  and  others  to  exact  non-assignment  clauses  from  debtors  with  less 
bargaining  power.  Therefore,  we  believe  that  the  argument  in  favour  of  court 
intervention,  already  accepted  in  the  context  of  the  seizure  and  sale  of  private 
company  shares,  applies  equally  in  both  instances. 

Accordingly,  the  Commission  wishes  to  make  the  following  recommenda- 
tions in  the  context  of  enforcement.  Subject  to  an  exception  to  be  discussed 
below,  we  recommend  that  where  an  agreement  under  which  a  debtor  holds  or 
uses  personal  property  or  an  interest  in  personal  property  contains  a  clause 
precluding  assignment262  absolutely  or  permitting  assignment  only  upon  the 
happening  of  certain  events  or  the  performance  of  certain  conditions,  or  upon 
the  consent  of  another  party,  the  refusal  to  permit  any  assignment  or  to 
consent  to  an  assignment  should  not  be  exercised  arbitrarily  or  unreasonably. 
Nor  should  any  other  condition  precedent  to  an  assignment  be  arbitrarily  or 
unreasonably  imposed  on  the  debtor.  Acting  on  behalf  of  the  creditors,  the 
sheriff  should  be  entitled  to  apply  by  way  of  summary  application  to  the 
county  or  district  court  in  order  to  overturn  an  arbitrary  or  unreasonable 
refusal  to  permit  or  consent  to  an  assignment  or  in  order  to  invalidate  an 
arbitrary  or  unreasonable  condition  precedent  to  an  assignment.  The  onus  of 
proving  that  the  refusal  or  condition  precedent  is  arbitrary  or  unreasonable 


262  For  the  purposes  of  these  recommendations,  the  term  "assignment"  includes  a  transfer  or 
any  other  type  of  disposition  or  alienation. 
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ought  to  be  on  the  sheriff.  In  determining  the  issue,  the  court  should  have 
regard  to  all  the  circumstances  of  the  case,  including  the  nature  and  purpose 
of  the  intended  assignment,  the  intended  transferee  (if  known  at  the  time),  the 
property  or  interest  subject  to  the  impugned  clause,  and  the  reasons  for  the 
refusal  or  for  the  imposition  of  the  condition  precedent.  Any  sale  of  the 
property  or  interest  by  the  sheriff  should  be  made  expressly  conditional  upon 
the  subsequent  voluntary  concurrence  of  the  party  in  whose  favour  the  clause 
operates  or  upon  a  court  order  permitting  the  sale.  Finally,  in  order  to  freeze 
the  debtor's  interest  and  preclude  fraudulent  dispositions,  we  recommend 
that,  upon  notice  by  the  sheriff  to  the  abovementioned  party,  such  party 
should  be  prohibited  from  waiving  the  non-assignment  clause  or  the  condition 
precedent,  or  from  consenting  to  any  assignment  by  the  debtor  to  a  third 
party. 

As  indicated,  however,  the  Commission  believes  that  the  above 
recommendations  ought  to  be  subject  to  an  exception.  This  exception  concerns 
non-assignment  and  restrictive  assignment  clauses  imposed  by  legislation  or 
regulation  with  respect  to  specific  species  of  personal  property.  In  this 
connection,  reference  should  be  made  to  situations  in  which  a  state  agency  or 
board  has  been  created  to  oversee  the  granting  and  transfer  of  state-controlled 
licences.  Liquor  licences263  and  public  commercial  vehicle  operating  licences264 
are  but  two  examples  of  licences  subject  to  restrictive  transferability 
provisions.  We  recommend  that  an  exception  to  the  above  proposals  ought  to 
be  made  where  statutes  or  regulations  preclude,  restrict  or  otherwise  govern 
the  assignment  or  other  disposition  of  personal  property.  We  are  of  the  view 
that  a  distinction  exists  between  these  statutory  or  regulatory  provisions  and 
those  adopted  privately  by  contract.  The  Commission  does  not  wish  to  propose 
legislation  that,  for  example,  would  require  the  Liquor  Licence  Board  of 
Ontario  or  the  Ontario  Highway  Transport  Board  to  justify  its  decisions  at  the 
behest  of  a  sheriff  acting  under  the  proposed  legislation  on  behalf  of  creditors. 
Legislation  establishing  the  state  agency  or  board  would  provide  the  means  by 
which  a  review  may  be  made  of  its  decisions.  We  therefore  wish  to  limit  our 
recommendations  to  what  may  be  called  purely  private,  contractual 
agreements  arrived  at  by  the  parties. 


(ii)  Exemptions  from  Seizure 

a.    The  Nature  and  Scope  of  the  Exemption  Provisions 

Earlier  in  this  Chapter  we  made  proposals  concerning  personal  property 
subject  to  seizure.  We  recommended  that,  as  a  general  principle,  all  the 
debtor's  personal  property  ought  to  be  exigible  to  satisfy  his  judgment  debts, 
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The  Liquor  Licence  Act,  1975,  S.O.  1975,  c.40,  s.  4(4),  provides:  "A  licence  issued  under 
this  section  may  be  transferred,  subject  to  the  approval  of  the  [Liquor  Licence]  Board,  on 
the  application  of  the  transferee."  See  also,  for  example,  s.  6. 

See  s.  7(1)  of  The  Public  Commercial  Vehicles  Act,  R.S.O.  1970,  c.  375,  as  re-enacted  by 
The  Civil  Rights  Statute  Law  Amendment  Act,  1971,  S.O.  1971,  c.  50,  s.  71(6):  "No 
operating  licence  shall  be  transferred  without  the  approval  of  the  Minister,  in  writing, 
obtained  on  application  in  the  prescribed  form  and  payment  of  the  prescribed  fee." 
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save  and  except  personal  property  specifically  exempted  by  legislation. 
Chattels  exempt  under  existing  law  are  listed  in  section  2  of  The  Execution 
Act,26S  which  provides  as  follows: 

2.  The  following  chattels  are  exempt  from  seizure  under  any  writ  issued  out  of 
any  court: 

1.  Necessary  and  ordinary  wearing  apparel  of  the  debtor  and  his  family 
not  exceeding  $  1 ,000  in  value. 

2.  The  household  furniture,  utensils,  equipment,  food  and  fuel  that  are 
contained  in  and  form  part  of  the  permanent  home  of  the  debtor  not 
exceeding  $2,000  in  value. 

3.  In  the  case  of  a  debtor  other  than  a  person  engaged  solely  in  the  tillage 
of  the  soil  or  farming,  tools  and  instruments  and  other  chattels 
ordinarily  used  by  the  debtor  in  his  business,  profession  or  calling  not 
exceeding  $2,000  in  value. 

4.  In  the  case  of  a  person  engaged  solely  in  the  tillage  of  the  soil  or 
farming,  the  live  stock,  fowl,  bees,  books,  tools  and  implements  and 
other  chattels  ordinarily  used  by  the  debtor  in  his  business  or  calling 
not  exceeding  $5,000  in  value. 

5.  In  the  case  of  a  person  engaged  solely  in  the  tillage  of  the  soil  or 
farming,  sufficient  seed  to  seed  all  his  land  under  cultivation,  not 
exceeding  100  acres,  as  selected  by  the  debtor,  and  fourteen  bushels  of 
potatoes,  and  where  seizure  is  made  between  the  1st  day  of  October 
and  the  30th  day  of  April,  such  food  and  bedding  as  are  necessary  to 
feed  and  bed  the  live  stock  and  fowl  that  are  exempt  under  this  section 
until  the  30th  day  of  April  next  following. 

With  respect  to  the  rationale  for  exempting  certain  species  of  personalty, 
we  repeat  the  statement  we  made  in  an  earlier  Report  of  this  Commission:266 

The  law  of  exemptions  is  very  oldj267^  but  its  fundamental  philosophy  has 
remained  unchanged.  Simply  stated,  it  is  that  a  debtor,  like  any  other  person,  is 
not  to  be  deprived  of  the  basic  necessities  of  life,  such  as  food,  clothing  and 
accommodation,  nor  is  he  to  be  denuded  of  the  essential  tools  or  equipment 
necessary  for  him  to  carry  on  his  business,  profession  or  calling. 

However,  notwithstanding  this  justification  for  statutory  exemption  pro- 
visions, it  is  clear  that  the  needs  of  the  debtor  and  his  family  ought  not  to  be 
the  exclusive  concerns  of  the  legislation.  The  interests  of  the  creditors  and  the 
public  also  must  be  considered. 


265  R.S.O.  1970,  c.  152. 

266  Ontario  Law  Reform  Commission,  The  Execution  Act:  Exemption  of  Goods  from  Seizure 
(1966),  at  2. 

267  For  a  history  of  exemption  legislation,  see  ibid.,  Appendix  A. 

Reference  also  should  be  made  to  the  following  Reports  or  papers  dealing  in  whole  or 
in  part  with  exemption  from  seizure:  the  Payne  Report,  supra,  note  17,  at  177-78,  paras. 
673-75;  New  Brunswick  Report,  supra,  note  96,  at  197-212,  259-75;  Law  Reform 
Commission  of  Australia,  Discussion  Paper  No.  6,  Debt  Recovery  and  Insolvency  ( 1 978),  at 
24,  paras.  44-45;  Australian  Government  Commission  of  Inquiry  into  Poverty,  Debt 
Recovery  in  Australia  (1977),  at  73-78;  Alberta  Institute  of  Law  Research  and  Reform, 
Exemptions  from  Execution  and  Wage  Garnishment  (1978),  at  1-43;  Manitoba  Law 
Reform  Commission,  Report  on  Enforcement  of  Judgments,  Part  III:  Exemptions  and 
Procedure  Under  "The  Executions  Act"  (1979). 
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While  the  categorization  or  specification  of  exempt  assets,  with  or 
without  monetary  limits,  has  a  long  history,  the  Commission  has  given  careful 
consideration  to  various  alternative  methods  of  securing  for  the  debtor  and  his 
family  the  necessities  of  life.  Some  of  the  alternatives  attempt  to  deal  with  the 
problem  of  potentially  obsolete  categories  or  lists  of  exempt  assets,  while 
others  are  concerned  with  overcoming  the  evils  of  inflation.  Every  alternative 
assumes  that  exemption  legislation  must  reflect  the  kinds  of  chattels  used 
today,  and  thus  it  must  not  be  prone  to  obsolescence  as  a  result  either  of 
inflation  or  of  drafting  that  is  too  specific. 

In  a  recent  working  paper,  the  Alberta  Institute  of  Law  Research  and 
Reform268  listed  several  models  of  exemption  legislation.269  The  Institute 
considered  the  following  alternatives:  (1)  selective  and  specific  exemptions, 
now  used  in  Ontario  and  the  other  common  law  jurisdictions  in  Canada;  (2) 
lump  sum  exemptions,  which  permit  a  debtor  to  choose  whatever  assets  he 
wants  to  retain,  up  to  a  stipulated  dollar  limit;  and  (3)  some  combination  of 
(1)  and  (2).  The  advantages  and  disadvantages  of  each  approach  were 
considered,  the  discussion  often  focusing  attention  on  the  critical  issues  of 
obsolescence  (in  terms  of  the  list  of  exempt  assets)  and  inflation  (in  terms  of 
the  upper  monetary  limits  placed  on  the  exemptions  in  each  category).270 

We  also  have  examined  closely  the  exemption  proposals  in  that  part  of 
the  New  Brunswick  Report  that  would  establish  an  entirely  new  framework 
for  the  enforcement  of  judgment  debts.  The  Report  recommended  as 
follows:271 

It  would  appear  more  satisfactory  to  provide  a  mechanism  for  individual 
discretionary  determination  of  which  assets  should  be  made  available  in  a 
particular  debtor's  case.  Guidelines  should  take  the  form  of  general  policy,  rather 
than  detailed  regulation. 

Certain  minimal  guarantees  of  the  debtor's  interest  similar  to  the  existing 
statutory  exemptions  should  be  retained  . . . 

These  minimal  guarantees  will  be  a  practical  safeguard  against  the  abuse  of 
debtors  by  those  administering  the  system  in  the  interest  of  creditors. 

While  this  Commission  has  rejected  the  more  sweeping  proposals  of  the  New 
Brunswick  Report  for  fundamental  reform  of  the  enforcement  system,272  it  still 
would  be  open  to  us  to  provide  for  an  "individual  discretionary  determination" 
of  exempt  chattels.  However,  we  do  not  endorse  this  approach. 

The  Commission  is  of  the  view  that,  as  a  general  rule,  the  most  critical 
facet  of  exemption  legislation  concerns  the  exemption  of  income  from 
garnishment  under  The  Wages  Act;213  comparatively  speaking,  the  chattel 


268  See  supra,  note  267. 

269  Ibid.,  at  \6etseq. 

270  See,  also,  the  New  Brunswick  Report,  supra,  note  96,  at  197  et  seq. 

271  Ibid.,  at  262-63. 

272  See  Part  I,  Chapter  3,  Section  4(a),  of  our  Report. 

273  R.S.O.  1970,  c.  486,  s.  7. 
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exemption  is  of  less  importance,  although,  of  course,  by  no  means  insignifi- 
cant. Virtually  all  commentators,  including  the  authors  of  the  New  Brunswick 
Report,  are  agreed  that  the  debtor  must  be  left  with  certain  minimum  assets 
reflecting  the  basic  necessities  of  life.  While  in  theory  the  complete 
individualization  of  exemptions  may  be  a  praiseworthy  objective,  we  do  not 
believe  that  ordinarily  it  is  warranted  in  view  of  the  resulting  uncertainty  in 
the  legislation  and  the  increased  expenditure  of  time  and  money  that  would  be 
required  in  determining  the  appropriate  exemption  for  each  debtor.  In  the 
majority  of  cases  under  a  discretionary  regime,  it  is  not  likely  that  the  debtor 
would  be  able  to  salvage  much  more  than  he  would  today,  particularly  since 
the  low  second-hand  market  value  of  most  household  and  personal  chattels 
discourages  their  seizure  at  the  outset.  The  marginal  returns  of  tailoring 
chattel  exemptions  to  each  debtor  are,  we  believe,  far  outweighed  by  the 
disadvantages  and,  in  practice,  by  the  limited  utility  of  such  an  elaborate 
scheme. 

Moreover,  we  are  philosophically  predisposed  to  the  view  that,  beyond 
the  necessities  of  life,  the  debtor's  chattels  ought  not  to  remain  immune  from 
seizure.  We  do  not  believe  that  any  great  or  unwarranted  hardship  is  normally 
occasioned  by  this  prevailing  view.  Under  the  present  law,  debtors  and  their 
families  would  not  be  left  without  clothing  or  bedding,  for  example.  The 
exemptions  must  be  fair,  but  we  must  not  lose  sight  of  the  fact  that  the  debtor 
has  a  legal  obligation  to  repay  his  debts  within  a  reasonable  period  of  time. 

Accordingly,  we  are  left  only  with  the  kinds  of  alternatives  that  generally 
provide  for  a  stipulated  exemption  right  applying  equally  to  all  debtors.  On 
reviewing  the  advantages  and  disadvantages  of  the  alternative  models  posed 
by  the  Alberta  Institute  of  Law  Research  and  Reform,  we  do  not  believe  that  a 
compelling  case  has  been  made  to  justify  altering  the  general  philosophy  and 
structure  of  the  present  exemption  provisions  in  The  Execution  Act.™ 
Accordingly,  we  recommend  that  this  philosophy  and  structure  ought  to  be 
retained.  Specific  exemptions  will  continue  to  be  easily  identifiable  and 
understandable  by  all  parties  concerned.  In  addition,  we  believe  that  adequate 
safeguards  against  inflation  readily  can  be  found  where  dollar  limits  are 
deemed  to  be  desirable. 


The  Commission,  having  reaffirmed  the  general  philosophy  and  structure 
of  the  present  provisions,  wishes  to  emphasize  that  this  endorsement  includes 
the  use  of  upper  dollar  limits  where  they  are  now  imposed.275  However,  we  do 
recommend  that  the  statutory  maximum  dollar  limits  in  each  of  the  relevant 
categories  should  be  increased.  Accordingly,  we  recommend  that  the  dollar 
limit  in  paragraph  1  of  section  2,  dealing  with  "necessary  and  ordinary 
wearing  apparel  of  the  debtor  and  his  family",  should  be  increased  from 


274  The  same  type  of  regime  has  been  recommended  by  the  California  Law  Revision 
Commission,  Tentative  Recommendation  Relating  to  Enforcement  of  Judgments  (March 
1 979),  proposed  ss.  707.5 1 0  et  seq. 

275  See  paras.  1  -4  of  s.  2  of  The  Execution  Act,  R.S.O.  1 970,  c.  1 52. 
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$1,000  to  $2,000.276  Although  the  words  "necessary  and  ordinary"  likely 
preclude  the  exemption  of,  for  example,  a  valuable  fur  coat,  irrespective  of  the 
imposition  of  a  dollar  limit,  we  are  of  the  view  that  some  reasonable  maximum 
further  precludes  the  exemption  of  luxury  items.  In  most  cases,  very  little  in 
this  category  will  be  seized  and  sold,  given  the  notoriously  low  market  value  of 
the  items  included  in  it.  However,  not  all  creditors  have  substantial  money 
judgments  in  their  favour;  as  a  result,  they  may  well  require  very  little  in  the 
way  of  chattels  to  have  their  judgments  satisfied.  So  long  as  the  debtor  is 
adequately  protected,  we  see  no  reason  in  principle  why  creditors  ought  to  be 
prohibited  from  exercising  their  option  of  directing  a  seizure  and  sale  simply 
because  the  market  value  of  the  debtor's  goods  is  not  expected  to  be 
significantly  large. 

With  respect  to  the  exemption  for  "household  furniture,  utensils, 
equipment,  food  and  fuel"  in  section  2,  paragraph  2,  we  recommend  raising 
the  dollar  limit  from  $2,000  to  $4,000.  In  this  way,  the  debtor  and  his  family 
will  be  assured  of  retaining  the  necessities  in  this  category,  without  depriving 
creditors  of  the  right  to  seize  and  sell  obvious  luxuries,  such  as  antique 
furniture. 

With  respect  to  what  is  known  as  the  "tools  of  the  trade"  exemption  in 
section  2,  paragraph  3,  of  The  Execution  Act,  the  Commission  endorses  the 
principle  that  it  is  of  great  importance  to  the  debtor,  his  creditors  and  society 
as  a  whole  that  the  debtor  be  left  with  the  wherewithal  to  work  in  the 
community  and  earn  a  decent  living.  The  maintenance  of  individual  self- 
respect  is  clearly  not  a  matter  within  the  exclusive  domain  of  debtor-creditor 
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As  in  the  case  where  the  sheriff  effects  a  seizure,  the  sheriff  ordinarily  relies  on  his  own 
expertise  in  evaluating  the  property  to  be  seized  or  exempt  from  seizure.  Where  he  has 
doubts  concerning  the  value  of  a  chattel — for  example,  where  fine  art  objects  are  involved — 
the  sheriff  normally  will  consult  with  the  creditor's  solicitor  and  often  arrange  for  a 
professional  appraiser  to  value  the  chattel.  Concerning  the  judicial  resolution  of  disputes  as 
to  the  value  of  property  claimed  to  be  exempt,  see  The  Execution  Act,  ibid.,  s.  8. 

In  British  Columbia,  if  the  sheriff  believes  that  the  goods  that  the  debtor  selects  as 
exempt  exceed  the  monetary  limit  provided  by  statute,  he  must  notify  the  debtor.  If  they 
still  disagree  as  to  the  valuation,  s.  67(1)  of  the  Court  Order  Enforcement  Act,  R.S.B.C. 
1979,  c.  75,  provides  that  the  sheriff  shall 

without  delay  call  upon  a  justice  resident  in  the  locality,  who  shall  at  once  name  an 
appraiser,  whose  duty  it  is  to  appraise,  and  who  shall,  when  sworn,  without  delay, 
appraise  the  selected  goods  and  chattels  in  the  presence  of  the  debtor,  or  after  one 
day's  notice  to  him,  to  be  served  either  personally  or  tacked  up  in  some  conspicuous 
place  where  the  seized  goods  are  situated. 

On  the  other  hand,  under  The  Absconding  Debtors  Act,  R.S.O.  1970,  c.  2,  s.  8,  a  sheriff 
who  attaches  "horses,  cattle,  sheep  or  pigs,  or  perishable  property  .  .  .  shall  have  them 
appraised,  on  oath,  by  two  competent  persons",  without  first  applying  to  a  court  for 
authorization. 

In  England,  see,  for  example,  the  County  Courts  Act,  1959,  c.  22,  ss.  130  and  131. 
S.  1 30(  1 )  provides,  in  part,  as  follows: 

1 30. -( 1 )  The  registrar  may  from  time  to  time  as  he  thinks  fit  appoint  such  number 
of  .  .  .  appraisers  for  the  purpose  of  valuing  any  goods,  chattels  or  effects  seized  in 
execution  under  process  of  the  court,  as  appears  to  him  to  be  necessary. 

S.  131(1)  empowers  a  judge  to  appoint  any  bailiff  of  the  court  to  act  as  an  appraiser,  and 
the  provisions  of  s.  1 30  are  to  apply  accordingly. 
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law,  but  it  cannot  be  said  to  be  irrelevant  in  this  context.  Continued 
employment  is  a  critical  component  in  the  preservation  of  self-respect,  and  we 
see  the  "tools  of  the  trade"  exemption  as  fostering  its  survival  and 
development.277 

On  the  other  hand,  as  in  the  other  instances  described  above,  we  believe 
that  a  balance  must  be  struck  between  the  interests  of  the  debtor  and  the 
interests  of  the  creditor.  It  cannot  simply  be  said  that  to  permit  an  unlimited 
exemption  would  allow  the  debtor  to  earn  a  better  living  and,  presumably,  pay 
his  debts  in  this  fashion.  While  the  creditors  may  agree  voluntarily  to  forego 
certain  rights,278  in  many  cases  it  would  be  unreasonable  to  expect  creditors  to 
delay  satisfaction  for  a  long  period  of  time,  merely  in  order  for  the  debtor  to 
retain  the  occupational  lifestyle  he  has  hitherto  enjoyed,  and  which  in  fact 
may  have  caused  or  contributed  to  his  present  financial  predicament.  The 
creditors  themselves  may  well  be  put  in  dire  financial  straits  by  having  to 
forego  their  rights.  Accordingly,  they  should  be  given  the  option  to  seize  and 
sell  "tools  of  the  trade"  beyond  the  upper  monetary  limit.  However,  we 
recommend  that  an  upper  monetary  limit  of  $5,000,  rather  than  the  present 
$2,000,  should  be  placed  on  the  "tools  of  the  trade"  exemption. 

In  addition,  we  recommend  that  "books"  should  be  added  to  the  list  of 
chattels  that  appears  in  section  2.3  and  that  "trade"  should  be  added  to  the 
categories  "business,  profession  or  calling".279  Finally,  we  recommend  that  the 
phrase  "ordinarily  used  by  the  debtor"  should  be  expanded  to  read  "ordinarily 
used  by,  and  necessary  for,  the  debtor". 

The  proposed  addition  of  the  phrase  "and  necessary  for"  in  section  2.3 
would  restrict  the  ambit  of  the  exemption,  and  is  suggested  so  that  tools  that 
are  "ordinarily  used",  but  are  in  fact  unnecessary,  will  not  remain  exempt. 
The  use  of  this  phrase,  however,  does  not  obviate  the  need  for  a  dollar  limit, 
since  we  are  of  the  view  that  circumstances  may  arise  in  which  even  the 
"necessary"  requirements  of  the  debtor  must  give  way  to  the  interests  of  his 
creditors.  Indeed,  in  our  opinion  this  view  reflects  existing  law.  The  term 
"books",  suggested  to  be  added  to  the  specific  list  of  "tools  and  instruments", 
is  not  only  a  reasonable  inclusion  on  its  own  merits,  but  also  will  serve  to 
preclude  the  inflexible  invocation  of  the  ejusdem  generis  rule.280  Finally,  the 
word  "trade"  is  proposed  to  be  added  to  "business,  profession  or  calling" 
simply  for  greater  comprehensiveness  and  out  of  an  abundance  of  caution. 
There  ought  to  be  no  doubt  that  all  means  of  earning  a  livelihood,  except 
farming,  are  included  in  section  2.3. 

We  recommend,  in  respect  of  section  2.4,  that  the  farming  exemption  be 
raised  to  $12,000,  but  that  no  change  be  made  in  the  specific  exemptions 
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278 


See  Australian  Government  Commission  of  Inquiry  into  Poverty,  supra,  note  267,  at  76. 

For  example,  they  may  agree  to  give  up  their  rights  to  immediate  payment  and  be  paid  by 
instalments. 

19  Concerning  books,  see  California  Law  Revision  Commission,  Tentative  Recommendation 
Relating  to  Enforcement  of  Judgments  (March  1979),  proposed  s.  707.550(a),  in  part. 

280  The  ejusdem  generis  rule  of  construction  holds  that  general  words  ("and  other  chattels'1) 
following  an  enumeration  of  particulars  ("tools  and  instruments")  are  to  be  limited  by 
reference  to  that  enumeration  and  to  be  construed  as  including  only  all  other  articles  of  a 
like  nature  and  quality.  See,  for  example,  Re  Kreutzweiser,  [1967]  2  0.R.  108  (C.A.). 
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provided  in  section  2.5.  In  our  opinion,  the  relatively  high  cost  of  farming 
equipment  necessitates  an  upper  limit  in  excess  of  the  non-farming  "tools  of 
the  trade"  limit  proposed  with  respect  to  section  2.3. 

We  also  recommend  the  creation  of  a  new  exemption  category  for 
medical  and  dental  aids  and  equipment  ordinarily  used  by,  and  necessary  for, 
the  debtor  or  his  family,  with  no  monetary  limit.281  The  chattels  in  this 
category  do  not  fit  within  the  categories  set  out  under  section  2,  and  are  often 
of  critical  importance  to  the  persons  concerned.  No  dollar  maximum  is 
warranted,  since  the  Commission  is  of  the  view  that  a  creditor  never  can  be 
justified  in  seizing  and  selling  such  property,  particularly  in  the  light  of  the 
proposed  restriction  that  it  must  ordinarily  be  used  by,  as  well  as  necessary  for, 
the  debtor  or  his  family. 

As  a  final  matter,  the  Commission  wishes  to  address  itself  to  the  issue  of 
inflation  and  the  manner  by  which  its  generally  pernicious  and  seemingly 
permanent  effect  may  be  contained  or  minimized.  As  the  Alberta  Institute  of 
Law  Research  and  Reform  has  indicated,282  there  are  several  methods  by 
which  the  dollar  limits  may  be  kept  in  line  with  the  rate  of  inflation.  One 
method  is  to  tie  such  limits  to  changes  in  the  Consumer  Price  Index.  Another 
method,  used  in  the  past,  is  to  require  periodic  legislative  amendments  to  the 
Act.  A  third  method,  really  a  variant  of  the  last  one,  is  to  have  the  limits 
placed  in  the  regulations  and  altered  accordingly. 

On  balance,  the  Commission  believes  that  a  combination  of  the  first  and 
third  approaches  is  preferable.  Insofar  as  legislative  amendment  is  concerned, 
we  are  generally  of  the  same  view  as  that  of  the  Alberta  Institute:  "Past 
experience  has  . . .  shown  that  exemptions  statutes  have  not  been  kept  under 
even  occasional  scrutiny  by  legislatures."283  However,  we  are  not  sanguine  that 
the  monitoring  of  the  exemptions  would  be  entirely  adequate  even  if  fixed 
dollar  limits  appeared  in,  and  were  periodically  altered  by,  the  regulations. 
Accordingly,  we  recommend  that,  by  regulation,  exemptions  should  be  raised 
or  lowered  in  direct  proportion  to  fluctuations  in  the  Consumer  Price  Index.284 
The  Alberta  Institute  indicated,  at  least  tentatively,  a  preference  for  an 
annual  amendment,  a  suggestion  with  which  we  concur. 
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See  California  Law  Revision  Commission,  Tentative  Recommendation  Relating  to 
Enforcement  of  Judgments  (March  1 979),  proposed  s.  707.540. 

Supra,  note  267,  at  39. 

See  Alberta  Institute  of  Law  Research  and  Reform,  supra,  note  267,  at  39.  See,  also, 
similar  comments  in  the  New  Brunswick  Report,  supra,  note  96,  at  197:  the  Australian 
Government  Commission  of  Inquiry  into  Poverty,  supra,  note  267,  at  78;  and  the  Law 
Reform  Commission  of  Australia's  Discussion  Paper  No.  6,  supra,  note  267,  at  24,  para.  45. 

See  the  Law  Reform  Commission  of  Australia's  Discussion  Paper  No.  6,  supra,  note  267, 
at  24,  para.  45,  and  the  New  Brunswick  Report,  supra,  note  96,  at  200.  See,  also,  the 
formula,  based  on  changes  in  the  Consumer  Price  Index,  in  California  Law  Revision 
Commission,  Tentative  Recommendation  Relating  to  Enforcement  of  Judgments  (March 
1 979),  proposed  s.  707.200. 
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b.    Sale  of  an  Exempt  Chattel 

Section  3  of  The  Execution  Act  provides  as  follows: 

3.-(l)  Where  exemption  is  claimed  for  a  chattel  referred  to  in  paragraph  3  of 
section  2  that  has  a  sale  value  in  excess  of  $2,000  plus  the  costs  of  the  sale  and 
other  chattels  are  not  available  for  seizure  and  sale,  the  chattel  is  subject  to 
seizure  and  sale  under  a  writ  of  execution  and  $2,000  shall  be  paid  to  the  debtor 
out  of  the  proceeds  of  the  sale  J285l 

(2)  The  debtor  may,  in  lieu  of  the  chattels  referred  to  in  paragraph  4  of  section 
2,  elect  to  receive  the  proceeds  of  the  sale  thereof  up  to  $5,000,  in  which  case  the 
officer  executing  the  writ  shall  pay  the  net  proceeds  of  the  sale  if  they  do  not 
exceed  $5,000  or,  if  they  exceed  $5,000,  shall  pay  that  sum  to  the  debtor  in 
satisfaction  of  the  debtor's  right  to  exemption  under  that  paragraph. 

Two  issues  may  be  raised  in  respect  of  section  3.  First,  it  is  not  entirely  clear 
why  subsections  (1)  and  (2)  do  not  refer  to  all  chattels  listed  in  section  2. 
Secondly,  it  is  arguable  that  subsection  (1)  is  not  sufficiently  comprehensive, 
since  it  deals  only  with  the  situation  where  the  chattel  concerned  has  a  sale 
value  in  excess  of  the  monetary  limit. 

Turning  to  the  latter  issue  first,  it  would  appear  that  the  principle 
enshrined  in  section  3(1)  applies  only  where  a  single  chattel  has  a  sale  value  in 
excess  of  the  monetary  limit,  and  is  both  a  response  to  the  uncertainty  in 
earlier  case  law  and  a  codification  of  the  subsequent  judicial  resolution  of  that 
uncertainty  in  Robinson  v.  Robinson.™  It  appears  to  have  no  application  to 
any  other  situation.  For  example,  let  us  assume  that  the  debtor  has  two 
chattels  in  the  paragraph  3  category,  both  valued  at  $  1 ,500,  for  a  total  value  of 
$3,000.  Given  the  existing  $2,000  upper  monetary  limit  in  paragraph  3,  two 
alternatives  are  possible.  The  seizure  and  sale  of  one  of  the  chattels  for  the  sole 
benefit  of  the  creditors  would  give  the  debtor  only  a  $  1 ,500  exemption.  On  the 
other  hand,  a  total  exemption  of  both  chattels,  valued  at  $3,000,  would 
prejudice  the  creditors  to  the  extent  of  $1,000.  It  would  not  seem  possible  to 
permit  the  debtor  to  retain  one  of  the  chattels  and  to  give  him  an  appropriate 
portion  of  the  proceeds  of  the  sale  of  the  other  chattel.  It  seems  rather 
arbitrary  to  permit  the  sale  of  an  otherwise  exempt  chattel  where  it  alone  is 
valued  in  excess  of  $2,000,  while  at  the  same  time  to  countenance  either  of  the 
two  alternatives  just  described.  The  Commission  accordingly  recommends 
that,  where  an  exemption  is  claimed  for  one  or  more  chattels  that  has  or  have  a 
sale  value  in  excess  of  the  proposed  monetary  limit  plus  costs  of  the  sale,  the 
sheriff  should  have  jurisdiction  to  seize  and  sell  one  or  more  of  such  chattels 
where  other  chattels  are  not  available  for  seizure  and  sale  and  where  it  is 
otherwise  impossible  to  grant  the  debtor  the  full  exemption  contemplated  by 
the  legislation.  The  debtor  should  be  left  with  chattels  and  proceeds  the  total 
value  of  which  reaches,  but  does  not  exceed,  the  monetary  limits  so 
contemplated. 


285  The  enactment,  repeal  and  restoration  of  this  provision  are  described  in  the  Commission's 
1 966  Report  on  exemptions  (see  supra,  note  266). 

286  [1965]  1  O.R.  326  (C.A.).  See  the  1966  Ontario  Law  Reform  Commission  Report  on 
exemptions,  supra,  note  266,  at  10,  para.  10,  and  The  Execution  Amendment  Act,  1967, 
S.O.  1967,  c.  26,  s.  1,  in  part. 
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With  respect  to  the  chattels  referred  to  in  section  3(1)  and  (2),  the 
Commission  recommends  that  each  provision  ought  to  comprehend  all  types 
of  chattel  listed  in  section  2.  We  see  no  reason  why,  for  example,  the  farmer's 
"tools  and  implements"  are  not  subject  to  the  same  rules  in  subsection  (1)  as 
the  non-farmer's  "tools  and  instruments".  There  also  appears  to  be  no 
justification  for  prohibiting  a  non-farmer  debtor  from  electing  to  receive  the 
proceeds  of  a  sale  of  exempt  chattels,  up  to  the  dollar  limit,  in  lieu  of  retaining 
possession  of  the  chattels  themselves/ 
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The  right  to  elect  to  receive  the  proceeds  of  a  sale  of  exempt  property 
raises  a  troublesome  issue,  that  is,  the  extent  to  which  these  proceeds  may  be 
seized  or  garnished.288  In  this  connection,  reference  should  be  made  to  section 
4  of  The  Execution  Act  with  respect  to  the  inviolability  of  such  proceeds: 

4.  The  sum  to  which  a  debtor  is  entitled  under  subsection  1  or  2  of  section  3  is 
exempt  from  attachment  or  seizure  at  the  instance  of  a  creditor. 

The  Commission  has  considered  this  provision  and  recommends  that,  in  view 
of  the  fact  that  the  proceeds  represent  exempt  chattels,  the  money  actually 
received  by  the  debtor  ought  to  remain  exempt  in  his  hands  for  three  months 
from  the  date  of  receipt,  so  that  the  debtor  may  have  the  opportunity  to 
purchase  other  exempt  assets.  However,  where  the  debtor  does  not  purchase 
exempt  assets  within  the  three  month  period,  the  money  ought  no  longer  to  be 
exempt  from  seizure  or  garnishment. 

For  the  purposes  of  retaining  the  exemption,  the  debtor  should  not 
necessarily  be  required  to  purchase  exempt  property  that  is  specifically 
designed  or  intended  to  replace  the  sold  property.  It  should  be  sufficient  that 
the  purchased  property  itself  would  be  exempt  from  seizure.  A  major 
justification  for  the  exemption  provisions  is  to  permit  the  debtor  to  retain 
certain  property  deemed  to  be  necessary  in  the  debtor's  domestic  and 
occupational  life.  To  demand  that  the  proceeds  of  a  sale  of  exempt  property 
only  be  used  to  replace  the  sold  property  might  well  encourage  frivolous, 
undesirable  or  unnecessary  expenditures:  the  loss  of  one  instrument  or  tool 
may  mean  nothing  to  a  debtor  who  needs  a  winter  coat.  So  long  as  the  debtor  is 
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The  present  restrictions  in  s.  3,  as  described  in  the  last  two  paragraphs  of  the  text,  are  not 
of  great  antiquity.  Under  s.  2(f)  of  The  Execution  Act,  R.S.O.  1937,  c.  1 25,  the  right  of  a 
sheriff  to  sell  an  exempt  chattel  was  not  restricted,  as  is  s.  3(1)  today,  to  non-farmers; 
rather,  it  applied  to  all  debtors.  Under  s.  3  of  the  1937  consolidation,  the  right  of  a  debtor  to 
elect  to  receive  the  proceeds  of  a  sale  of  an  exempt  chattel  was  not  restricted,  as  is  s.  3(2) 
today,  to  farmers;  again,  the  provision  applied  to  all  debtors.  By  s.  1  of  The  Execution 
Amendment  Act,  1942,  S.O.  1942,  c.  16,  s.  2(f)  was  amended,  and  the  sheriffs  authority  to 
sell  the  exempt  chattel  was  abolished,  although  the  election  right  in  s.  3  still  applied  to  all 
debtors.  By  s.  2  of  The  Execution  Amendment  Act,  1957,  S.O.  1957,  c.  31,  however,  the 
non-farmer  debtor's  right  to  elect  to  receive  the  proceeds  of  the  sale  of  exempt  chattels  was 
removed.  This  provision  is  now  s.  3(2).  By  s.  1  of  The  Execution  Amendment  Act,  1967, 
S.O.  1967,  c.  26,  s.  3(1)  was  re-introduced,  although  now  restricted  to  non-farmer  debtors. 

In  Section  3(b)(i)b(3)  of  this  Chapter,  the  Commission  has  stated  that  s.  19  of  The 
Execution  Act  should  be  repealed  insofar  as  it  permits  a  creditor  to  use  a  writ  of  fieri  facias 
to  seize  debts  or  money  owed  to  the  debtor.  Rather,  enforcement  is  to  be  by  way  of  the  new 
garnishment  procedures  recommended  in  Chapter  3.  However,  it  still  would  be  possible  to 
seize  banknotes  and  coins  in  the  same  manner  as  chattels  would  be  seized,  that  is,  by  means 
of  a  writ  of  fieri  facias. 
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still  claiming  an  exemption  within  the  ambit  of  the  legislation,  the  Act  ought 
not  to  be  inflexible  by  automatically  forcing  the  debtor  to  seek  only 
replacement  property,  without  regard  to  his  actual  requirements. 

With  respect  to  the  mechanism  by  which  a  debtor  may  claim  his  three 
month  exemption,  two  situations  are  possible.  First,  the  debtor  may  wish  to 
retain  the  proceeds  in  the  form  of  cash.  Under  this  circumstance,  he  would 
claim  his  exemption  from  physical  seizure  of  the  cash  in  the  same  manner  as 
he  would  claim  any  other  exemption  in  respect  of  tangible  personal  property. 
We  shall  deal  with  the  right  to  claim  and  select  such  property  for  exemption  in 
a  later  Section.  The  second  situation  to  which  reference  should  be  made  is 
where  the  debtor  deposits  the  proceeds  in  a  bank  or  other  similar  institution,  so 
that,  apart  from  our  proposal,  the  creditors  would  be  entitled  to  garnish  the 
amount  deposited.  In  this  situation,  the  Commission  recommends  that  a 
creditor  initially  should  have  the  right  to  instruct  the  sheriff  to  garnish  the 
proceeds  as  though  no  exemption  existed.289  However,  the  garnishment  notice 
served  on  the  debtor  should  contain  a  statement  that,  subject  to  the  exception 
proposed  below,  the  debtor  may  object  to  the  garnishment  and  apply  for  the 
proposed  exemption  within  ten  days  from  service  of  the  notice.  Where  the 
debtor  files  an  objection  to  the  garnishment  and  applies  for  an  exemption,  the 
sheriff290  should  be  required  to  give  notice  of  the  application  to  all  creditors 
who  have  delivered  a  writ  of  enforcement  against  the  debtor  to  the 
enforcement  office.  If  the  claim  is  not  contested  by  any  of  the  creditors,  the 
exemption  should  be  allowed.  If  the  debtor's  claim  is  contested,  the  sheriff 
should  be  required  to  interplead  in  order  to  bring  the  dispute  before  a  court, 
and  the  recommendations  in  Chapter  5  should  apply  accordingly. 

Finally,  where  the  sheriff  has  in  his  hands  money  realized  through 
garnishment  proceedings,  and  where  the  debtor  has  not  claimed  an  exemption 
within  the  ten  day  period,  the  sheriff  should  be  empowered  to  distribute  the 
money  according  to  law  notwithstanding  the  exemption.  Where,  however,  no 
distribution  is  to  take  place  until  some  time  subsequent  to  the  expiry  of  the  ten 
day  period,  the  debtor  should  be  entitled  to  an  extension  of  time  in  order  to 
object  to  the  garnishment  and  to  apply  for  the  proposed  exemption.  In  short, 
while  the  sheriff  should  have  jurisdiction  to  distribute  the  money  to  the 
creditors  at  any  time  after  the  expiry  of  the  ten  day  period,  the  debtor  still 
should  be  entitled  to  put  in  motion  a  claim  for  an  exemption,  and  thereby 
preclude  subsequent  distribution,  so  long  as  his  application  is  made  prior  to 
the  actual  distribution. 

c.    Compensatory  Payments  Representing  Lost,  Damaged, 
Destroyed  or  Stolen  Exempt  Chattels 

Not  infrequently,  a  debtor's  exempt  property  may  be  lost  or  stolen,  or 
damaged  or  destroyed  by  fire  or  other  cause.  Where,  with  respect  to  exempt 


289  See  infra,  Chapter  3. 

290  See  ibid.,  where  it  is  recommended  that  the  court  should  have  jurisdiction  to  deal  with 
applications  for  increases  or  reductions  in  garnishment  exemptions.  In  the  present  context, 
however,  the  sheriff  is  the  person  who  has  the  most  intimate  knowledge  of  the  debtor's 
objection  to  the  garnishment,  since  he  is  the  one  who  originally  seized  and  sold  the  exempt 
chattel,  the  proceeds  of  which  are  now  claimed  by  the  debtor  as  being  exempt  under  our 
proposals. 
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chattels,  compensation  has  been  awarded,  for  example,  by  a  court,  or  is 
payable  pursuant  to  a  contract,  such  as  a  contract  of  insurance,  we  consider 
that  such  compensation  should  enjoy  a  similar  protection  as  that  afforded  to 
the  exempt  chattels  themselves.  This  money  may  be  said  to  take  the  place  of 
the  exempt  chattels,  so  that  special  treatment  is  warranted.  Accordingly,  we 
recommend  that  new  legislation  should  preclude  the  garnishment  of  the 
compensation  payable  and  the  garnishment  or  seizure  of  the  compensation 
actually  paid  to  the  debtor.291 

We  also  have  considered  the  period  during  which  the  amount  paid  as 
compensation  should  remain  immune  from  garnishment  and  seizure.  On  the 
one  hand,  the  adoption  of  a  very  short  exemption  period  may  well  encourage 
unjustifiably  speedy  or  frivolous  expenditures  merely  in  order  to  retain  an 
exemption.  On  the  other  hand,  an  unrestricted  or  unduly  lengthy  exemption  of 
the  amount  in  the  hands  of  the  debtor  would  be  highly  prejudicial  to  creditors 
and  ought  not  to  be  countenanced.  On  balance,  we  recommend  that  the 
proposed  exemption  for  compensatory  payments  ought  to  terminate  upon  the 
expiry  of  three  months  from  the  date  of  receipt.  If,  within  this  period,  the 
money  is  expended  to  purchase  an  exempt  chattel,  that  chattel  should  be 
exempt  from  seizure.  By  the  same  token,  a  non-exempt  chattel  purchased  with 
the  money  ought  to  be  exigible  immediately. 

By  analogy  to  the  case  of  a  sale  of  an  exempt  chattel  under  section  3, 
discussed  in  the  preceding  Section,  and  for  the  same  reasons,  legislation 
should  provide  expressly  that  the  amount  paid  as  compensation  need  not  be 
used  to  purchase  an  exempt  chattel  specifically  replacing  the  chattel  lost, 
damaged,  destroyed,  or  stolen.  It  should  be  sufficient  that  the  purchased 
chattel  itself  would  be  exempt  from  seizure. 

Finally,  with  respect  to  the  mechanism  by  which  a  debtor  may  assert  his 
claim  for  the  exemption  of  the  money  paid  to  him,  it  is  recommended  that  the 
same  garnishment  notice  procedure,  proposed  earlier  in  respect  of  the  sale  of 
an  exempt  chattel  under  section  3,  ought  to  apply  here.  As  a  result,  the  money 
would  be  prima  facie  subject  to  garnishment,  but  the  debtor  would  have  at 
least  ten  days  from  his  receipt  of  the  sheriff's  garnishment  notice  to  object  to 
the  garnishment  and  apply  for  an  exemption.  In  addition,  an  extension  of  time 
to  apply  for  an  exemption  would  arise  where  the  proceeds  of  the  garnishment 
have  not  yet  been  distributed  to  the  creditors;  in  such  a  case,  the  debtor  would 
have  until  the  time  of  distribution  to  make  his  application. 


d.    Exceptions  to  Exemptions 

(I)    Chattels  for  which  the  debt  was  contracted 

Section  7(1 )  of  The  Execution  Act  provides  as  follows: 


291  See  Osier  v.  Muter  (1892),  19  O.A.R.  94,  at  95,  where  it  was  held  that  fire  insurance 
proceeds  were  exempt.  However,  see  Rosmusv.  Bazay,  [1936]  2  W.W.R.  175  (Man.  C.A.), 
where  the  Court  refused  to  follow  Osier.  This  result  in  Manitoba  has  been  overturned  by 
legislation:  s.  32  of  the  Manitoba  Executions  Act,  R.S.M.  1970,  c.  E160,  specifically 
exempts  fire  insurance  proceeds  payable  in  respect  of  exempt  property. 
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7.-(l)  The  exemptions  prescribed  in  this  Act  do  not  apply  to  exempt  any 
chattel  from  seizure  to  satisfy  a  debt  contracted  for  the  purchase  of  such  chattel, 
except  beds,  bedding  and  bedsteads,  including  cradles  in  ordinary  use  by  the 
debtor  and  his  family  and  the  necessary  and  ordinary  wearing  apparel  of  the 
debtor  and  his  family. 

Although  a  provision  along  the  lines  of  section  7(1)  has  been  the  law  in 
Ontario  since  the  latter  part  of  the  19th  century,  it  has  rarely  been  invoked  in 
practice.  While  it  has  been  said  that  "[w]here  a  debtor  has  purchased  goods 
on  credit,  it  seems  only  just  that  those  goods  should  be  available  to  satisfy  the 
claim  for  their  purchase  price",292  the  Commission  does  not  believe  that  this 
conclusion  is  self-evident. 

It  seems  discriminatory  that  the  debtor's  kitchen  table  may  not  be  seized 
by  a  creditor  who  sold  him  food,  but  may  be  seized  under  section  7(1)  by  the 
creditor  who  sold  him  the  table.  The  result  has  a  rather  fortuitous  and 
arbitrary,  although  perhaps  superficially  compelling,  flavour  to  it.  Today, 
when  mass  manufacturing  and  mass  distribution  to  credit-oriented  consumers 
are  the  norm,  many  merchants  expend  little  time  gauging  the  full  implications 
of  any  financial  default  on  the  part  of  the  buyers.  It  is  not  very  likely  that  the 
creditor,  in  selling  the  debtor  a  table,  envisages  that  he  ultimately  will  have 
special  and  exclusive  recourse  to  that  table  should  the  debtor  fail  to  pay  the 
price.  If  he  thought  about  this  matter  at  all,  he  might  require  a  security 
agreement  in  respect  of  the  chattel;  more  than  likely  he  would  expect  to  have 
access  to  the  debtor's  whole  asset  pool,  save  and  except  those  assets  generally 
exempt  from  seizure.  Where,  however,  the  debtor  has  not  paid  any  of  his 
creditors,  on  balance  we  do  not  see  any  justification  for  granting  special 
privileges  to  certain  creditors  along  the  lines  provided  for  in  section  7(1). 
Moreover,  if  the  basic  rationale  for  exemption  legislation  is  to  provide  the 
debtor  with  the  necessities  of  life,  both  domestic  and  occupational,  the  special 
protection  for  certain  creditors  afforded  by  section  7(1)  does  not  seem 
warranted  or  desirable.  Accordingly,  we  recommend  its  repeal. 


(2)    Debts  for  support  or  maintenance 

Section  7(2)  of  The  Execution  Act,  enacted  in  1 967,293  reads  as  follows: 

7. -(2)  The  exemptions  prescribed  in  this  Act  do  not  apply  to  exempt  any  article 
from  seizure  to  satisfy  a  debt  for  maintenance  of  a  spouse  or  former  spouse  or  of  a 
child,  except  tools,  instruments  and  chattels  ordinarily  used  by  the  debtor  in  his 
business,  profession  or  calling. 


292 


New  Brunswick  Report,  supra,  note  96,  at  204.  The  California  Law  Revision  Commission 
recommended  retention  of  a  similar  provision.  See  its  Tentative  Recommendation  Relating 
to  Enforcement  of  Judgments  (March  1979),  proposed  s.  707.140  (b),  in  part:  "Exemptions 
do  not  apply  where  the  judgment  to  be  enforced  is  for  the  purchase  price  of  the  property 

"  This  provision  would  continue  the  substance  of  s.  690.52  of  the  present  California 

Code  of  Civil  Procedure. 

3  The  Execution  Amendment  Act,  1967,  S.O.  1967,  c.26,  s.  2.  See  Ontario  Law  Reform 
Commission,  The  Execution  Act:  Exemption  of  Goods  from  Seizure  ( 1 966),  at  1 5. 
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While  we  are  in  full  agreement  with  the  basic  philosophy  underlying  section 
7(2),  we  are  of  the  view  that  the  provision  is  not  entirely  satisfactory.  In  this 
connection,  reference  should  be  made  to  the  relationship  between  the 
protective  provisions  in  section  7(2)  of  The  Execution  Act  and  the  support 
obligation  provisions  of  The  Family  Law  Reform  Act,  1978.294  Section  7(2) 
accords  special  protection  only  to  a  maintenance  creditor  who  is  "a  spouse  or 
former  spouse  or  ...  a  child".  While  it  is  not  essential  to  canvass  the  matter 
fully  here,  it  should  be  borne  in  mind  that  the  definitions  of  "child"295  and 
"spouse"296  have  been  expanded  under  The  Family  Law  Reform  Act,  1 978,  and 
are  not  synonymous  with  the  definitions  of  these  terms  in  other  Ontario 
statutes.  Given  the  absence  of  a  definition  of  these  terms  in  The  Execution 
Act,  it  is  unclear  what  meaning  is  now  to  be  ascribed  to  "child"  and  "spouse" 
in  section  7(2).  Would  reference  have  to  be  made  to  the  common  law  and  to 
legislation?  In  addition,  The  Family  Law  Reform  Act,  1978,  provides  for  the 
support  of  a  "parent",297  while  section  7(2)  does  not  give  preferential 
treatment  to  a  parent  who  is  a  maintenance  creditor. 


294  S.O.  1978,  c.  2. 

,5  Clause  (a)  of  s.  1  of  The  Family  Law  Reform  Act,  1978  provides  as  follows: 

l.(a)  "child"  means  a  child  born  within  or  outside  marriage,  subject  to 
sections  83  and  85  of  The  Child  Welfare  Act  (which  relate  to  the  effect  of 
adoption),  and  includes  a  person  whom  the  parent  has  demonstrated  a 
settled  intention  to  treat  as  a  child  of  his  or  her  family,  but  does  not 
include  a  child  placed  in  a  foster  home  for  consideration  by  a  person 
having  lawful  custody .... 

296  Clause  (b)  of  s.  14  defines  "spouse"  for  the  purpose  of  Part  II,  dealing  with  support 
obligations,  as  follows: 

14. (b)  "spouse"  means  a  spouse  as  defined  in  section  1 ,  and  in  addition  includes, 

(i)  either  of  a  man  and  woman  not  being  married  to  each  other  who 
have  cohabited, 

1 .  continuously  for  a  period  of  not  less  than  five  years,  or 

2.  in  a  relationship  of  some  permanence  where  there  is  a  child 
born  of  whom  they  are  natural  parents, 

and  have  so  cohabited  within  the  proceeding  year,  and 

(ii)  either  of  a  man  and  woman  between  whom  an  order  for  support 
has  been  made  under  this  Part  or  an  order  for  alimony  or 
maintenance  has  been  made  before  this  Part  comes  into  force. 

S.  1(f)  defines  "spouse"  as  follows: 

1  .(f)  "spouse"  means  either  of  a  man  and  woman  who, 

(i)      are  married  to  each  other, 

(ii)  are  married  to  each  other  by  a  marriage  that  is  voidable  and  has 
not  been  voided  by  a  judgment  of  nullity,  or 

(iii)  have  gone  through  a  form  of  marriage  with  each  other,  in  good 
faith,  that  is  void  and  are  cohabiting  or  have  cohabited  within  the 
preceding  year. 

297  Clause  (e)  of  s.  1  provides: 

l.(e)  "parent"  means  the  father  or  mother  of  a  child,  and  includes  a  person 
who  has  demonstrated  a  settled  intention  to  treat  a  child  as  a  child  of  his 
or  her  family,  but  does  not  include  a  person  in  whose  home  a  child  was 
placed  as  a  foster  child  for  consideration  by  a  person  having  lawful 
custody  .... 
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We  recommend  that  the  protection  afforded  to  maintenance  creditors 
under  section  7(2)  ought  to  be  comprehensive,  and  therefore  available  to  all 
classes  of  person  enforcing  a  maintenance  order  under  the  Divorce  Act29*  or  a 
support  order  under  The  Family  Law  Reform  Act,  1978.  It  would  be 
anomalous  and  inequitable  to  provide  different  exemption  rules  based  simply 
on  the  particular  category  of  maintenance  recipient,  particularly  if  one 
accepts,  as  we  do,  the  social  and  economic  philosophy  behind  the  expanded 
support  obligation  provisions  in  the  latter  statute.  Once  having  made  the 
initial  decision  respecting  the  classes  of  person  entitled  to  support,  in  our 
opinion  it  would  be  a  retrograde  step  to  deny  to  all  these  classes  the  legislative 
protection  offered  to  maintenance  creditors  by  section  7(2). 

Moreover,  considering  the  issue  from  the  point  of  view  of  the  mainte- 
nance debtor,  it  may  be  argued  that  to  allow  him  to  claim  full  exemptions 
against  certain  maintenance  creditors,  not  now  included  within  section  7(2),  is 
to  allow  him  to  escape  or  frustrate,  at  least  to  some  extent,  the  legal 
obligations  imposed  upon  him  under  the  new  family  law  legislation.  The 
public  often  will  be  called  upon  to  pay  for  this  unwarranted  act  of  grace. 

The  same  philosophy  pervades  our  further  recommendation  that  the 
provisions  of  an  amended  section  7(2)  ought  to  apply  equally  where  a  public 
agency  is  enforcing  a  support  order  under  The  Family  Law  Reform  Act,  1978. 
In  this  connection,  reference  should  be  made  to  sections  18(3)  and  19(4)  of 
that  Act.  Section  18(3)  provides  as  follows: 

18. -(3)  An  application  for  an  order  for  the  support  of  a  dependant  who  is  a 
spouse  or  a  dependent  child  of  the  spouse  may  be  made  by, 

(a)  the  Ministry  of  Community  and  Social  Services  in  the  name  of  the 
Minister;  or 

(b)  a  municipal  corporation,  including  a  metropolitan,  district  or  regional 
municipality,  but  not  including  an  area  municipality  thereof, 

if  the  Ministry  or  municipality  is  providing  a  benefit  under  The  Family  Benefits 
Act^299^  or  assistance  under  The  General  Welfare  Assistance  Acri00*  in  respect  of 
the  support  of  the  dependant. 

Section  19(4)  reads: 

19. -(4)   An  order  for  support  is  assignable  to  an  agency  referred  to  in 
subsection  3  of  section  18. 

These  provisions  permit  an  agency  referred  to  in  section  18(3)  to  recoup  all  or 
part  of  the  money  it  has  paid  in  benefits  to  a  dependant  by  suing  the 
maintenance  debtor.  With  respect  to  both  provisions,  the  burden  of 
enforcement  and  the  risk  of  non-payment  rests  on  the  agency. 

There  may  be  persons  who  find  it  somewhat  iniquitous  that  a  public 
agency  should  be  able  to  strip  a  debtor  of  some  portion  of  his  exemptions  as  a 
result  of  enforcing  a  support  order  against  him.  They  may  argue  that  the 


298 
299 
300 


R.S.C.  1970,  c.  D-8. 
R.S.O.  1970,  c.  157. 
R.S.O.  1970,  c.  192. 


93 


provisions  of  section  7(2)  of  The  Execution  Act,  whether  amended  or  not, 
ought  not  to  apply  in  these  circumstances,  thereby  presumably  leaving  the 
maintenance  debtor  free  to  claim  the  full  measure  of  his  exemptions  against 
the  agency.  A  distinction,  it  is  argued,  may  be  made  between  the  dependant, 
as  applicant,  and  the  public  agency,  either  as  applicant  or  as  assignee  of  the 
support  order. 

The  merits  of  this  contention  are  open  to  considerable  doubt,  however, 
particularly  if  one  views  the  situation  from  the  point  of  view  of  the  debtor.  We 
are  of  the  opinion  that  the  debtor  ought  not  to  be  in  a  more  advantageous 
financial  position  merely  because,  for  various  reasons,  the  dependant  is  not  the 
maintenance  creditor  enforcing  the  court  order.  Philosophically,  the  right  of 
the  debtor  to  claim  a  total  exemption  where  a  public  agency  is  involved 
appears  to  be  as  unjust  as  it  is  artificial.  The  public  should  not  be  forced  to  pay 
for  the  obligations  of  another  where  the  latter  is  able  to  shoulder  all  or  part  of 
the  burden.  Many  reasons,  including  expediency,  financial  status  and  cultural 
norms,  may  enter  into  the  decision  to  have  the  public  agency,  and  not  the 
actual  dependant,  initially  or  subsequently  seek  the  benefit  of  a  support  order. 
Therefore,  it  seems  rather  fortuitous  to  alter  the  debtor's  obligations 
according  to  exigencies  unrelated  to  his  own  financial  circumstances. 

There  is  one  further  matter  in  respect  of  the  ambit  of  section  7(2).  The 
Commission  recommends  that  the  section  also  should  apply  where  the 
maintenance  creditor  is  enforcing  the  support  provisions  of  a  cohabitation 
agreement,  marriage  contract,  separation  agreement,  or  paternity  agreement, 
as  provided  in  The  Family  Law  Reform  Act,  I978.m 

Insofar  as  marriage  contracts  and  cohabitation,  separation  and  paternity 
agreements  are  concerned,  the  Commission  is  of  the  view  that  there  can  be  no 
real  distinction  between  the  situation  where  a  support  or  maintenance  order  is 
made  by  a  court  under  The  Family  Law  Reform  Act,  1978  or  the  Divorce  Act, 
and  the  situation  where  a  court  gives  judgment  for  an  amount  owing  for 
support  under  the  types  of  agreement  or  contract  to  which  reference  has  been 
made.  To  countenance  different  exemption  rules  in  respect  of  what  is 
essentially  the  same  type  of  debt  or  obligation  is  simply  to  create  illogical  and 
unjustifiable  distinctions.  It  is  philosophically  unsound  to  force  individuals  to 
found  their  actions  and  options  on  such  distinctions;  it  only  serves  to  encourage 
cynicism  in  selecting  the  procedure  most  advantageous  to  the  person  involved, 
where  no  rational  justification  exists  for  forcing  such  a  selection. 

At  present,  a  maintenance  debtor  to  whom  section  7(2)  applies  is  not 
entitled  to  claim  any  exemptions  from  execution,  except  in  respect  of  his  "tools 
of  the  trade".  Having  recommended  that  the  dollar  amount  of  the  basic 
exemptions  in  section  2  of  The  Execution  Act  should  be  raised,  we  have 
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Under  The  Family  Law  Reform  Act,  1978,  a  cohabitation  agreement  between  a  "man  and 
a  woman  who  are  cohabiting  and  not  married  to  one  another"  may  include  a  provision  for 
support:  see  s.  52(  1  )(b).  In  like  manner,  "[t]wo  persons  may  enter  into  an  agreement,  before 
their  marriage  or  during  their  marriage  while  cohabiting"  (a  marriage  contract),  which 
provides  for  support:  see  s.  5 1  ( 1  )(b).  In  addition,  a  "man  and  woman  who  cohabited  and  are 
living  separate  and  apart"  may  enter  into  a  separation  agreement  which  sets  forth  their 
respective  support  obligations:  see  s.  53(b).  Finally,  "a  man  and  a  woman  who  are  not 
spouses"  may  enter  into  a  paternity  agreement  for  the  support  of  a  child:  see  s.  58(  1  )(b).  In 
each  case,  upon  the  financial  default  of  one  of  the  parties,  the  other  party  may  bring  an 
ordinary  action  for  breach  of  contract. 
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considered  whether  any  amendment  should  be  made  to  the  extent  of  the 
exception  to  the  exemptions  contained  in  section  7(2).  We  have  concluded  and 
therefore  recommend  that,  where  there  is  a  debt  for  support  or  maintenance, 
rather  than  deny  the  maintenance  debtor  any  exemptions  at  all,  subject  to  the 
recommendation  that  follows  the  proposed  exemptions  should  be  reduced  by 
one-half.  Accordingly,  where  the  debt  is  for  support  or  maintenance,  and 
bearing  in  mind  our  previous  recommendations  concerning  section  2  of  The 
Execution  Act,  the  debtor  would  be  permitted  to  claim  a  $1,000  clothing 
exemption,302  a  $2,000  household  goods  exemption,303  and  an  exemption 
representing  one-half  of  the  specific  items  listed  in  section  2.5.  We  further 
recommend,  however,  that  section  7(2)  should  continue  to  provide  the  debtor 
with  his  full  exemption  for  "tools  of  the  trade"304  —  that  is,  having  regard  to 
our  previous  recommendations,  "tools,  instruments,  chattels  and  books 
ordinarily  used  by,  and  necessary  for,  the  debtor  in  his  business,  profession, 
trade  or  calling".  In  addition,  we  recommend  that  a  full  exemption  also  ought 
to  exist  for  medical  and  dental  aids  and  equipment,  as  proposed  earlier.  We 
are  of  the  view  that  even  a  maintenance  debtor  deserves  to  retain  some  of  the 
bare  necessities  of  life,  and  that  the  full  "tools  of  the  trade"  exemption  is 
essential  to  provide  him  with  the  wherewithal  to  earn  a  livelihood,  not  only  for 
his  own  well-being  but  also  for  the  benefit  of  his  dependants.  The  rationale  for 
the  full  medical  and  dental  aids  and  equipment  exemption  is  self-evident, 
given  the  nature  of  the  property,  its  value  to  the  debtor  and  generally,  its  lack 
of  value  in  the  second-hand  market.305 

As  a  final  matter,  the  Commission  wishes  to  address  itself  to  the  manner 
in  which  a  maintenance  creditor  may  reap  the  full  financial  benefits  of  an 
amended  section  7(2).  Under  the  present  law,  the  sheriff  has  jurisdiction  to 
disregard  all  but  the  "tools  of  the  trade"  exemption  where  a  seizure  is  made 
"to  satisfy  a  debt  for  maintenance  . . .".  Accordingly,  where  the  sheriff  has 
knowledge  of  the  fact  that  one  of  the  execution  creditors  is  a  maintenance 
creditor  comprehended  by  section  7(2),  ordinarily  he  will  distribute  the 
proceeds  of  a  seizure,  up  to  the  dollar  amount  of  the  exemptions  provided  in 
section  2,  exclusively  to  the  maintenance  creditor.  For  example,  if  the  sheriff 
knows  of  the  existence  of  a  maintenance  creditor,  he  now  can  seize  all  of  the 


302  See  The  Execution  Act,  s.  2. 1 

303  See  ibid.,  s.  2.2. 

304  See  ibid.,  ss.  2.3  and  2.4. 
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For  a  different  approach  in  respect  of  debts  for  maintenance,  see  California  Law  Revision 
Commission,  Tentative  Recommendation  Relating  to  Enforcement  of  Judgments  (March 
1 979),  proposed  s.  707.170: 

707.170(a)  The  exemptions  provided  by  this  chapter  do  not  apply  where  the 
judgment  being  enforced  is  for  child  or  spousal  support. 

(b)  Where  property  for  which  an  exemption  is  provided  by  this  chapter  is  sought  to 
be  applied  toward  the  satisfaction  of  a  judgment  for  child  or  spousal  support,  the  court 
shall,  upon  motion  of  an  interested  party,  make  an  equitable  division  of  the  property 
that  takes  into  account  the  needs  of  all  persons  the  judgment  debtor  is  required  by  law 
to  support.  The  court  shall  effectuate  the  equitable  division  by  an  order  determining 
the  amount  of  the  property  to  be  applied  toward  the  satisfaction  of  the  judgment. 

(c)  The  person  making  the  motion  shall  notify  the  levying  officer  of  the  motion  and 
the  levying  officer  shall  not  dispose  of  the  property  until  receipt  of  the  court  order  for 
application  of  the  property. 
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debtor's  household  furniture  without  regard  to  the  $2,000  exemption  in 
section  2.2.  The  maintenance  creditor  is  given  priority  in  respect  of  the  first 
$2,000  collected  as  the  proceeds  of  a  subsequent  execution  sale,  and  any 
surplus  is  distributed  pro  rata  under  the  provisions  of  The  Creditors'  Relief 

Act.306 

We  are  of  the  view  that  the  provisions  of  section  7(2)  would  be 
meaningless  without  the  type  of  priority  for  maintenance  creditors  considered 
above.  In  the  absence  of  such  priority,  non-maintenance  judgment  creditors 
would  obtain  an  unjustifiable  windfall  because  of  the  existence  of  a 
maintenance  creditor  in  their  midst.  In  order  to  ensure  that  priority  is 
accorded  to  maintenance  creditors  who  have  filed  writs  of  enforcement  with 
the  sheriff,  we  recommend  that  the  previously  described  method  of  according 
such  priority  should  be  enshrined  in  new  legislation. 

At  the  present  time,  the  benefit  that  may  be  derived  by  a  maintenance 
creditor  under  section  7(2)  is  unattainable  unless  the  sheriff  is  aware  that  the 
creditor  is  a  maintenance  creditor.  However,  neither  sheriffs  nor  small  claims 
court  bailiffs  make  a  general  practice  of  asking  instructing  creditors  whether 
the  debts  they  are  seeking  to  enforce  are  for  support  or  maintenance.  Where 
the  sheriff  is  not  aware  of  the  existence  of  a  maintenance  creditor,  he  clearly 
must  respect  the  normal  exemption  limits  in  section  2.  As  a  result,  the  debtor 
is  left  in  possession  of  property  that  otherwise  would  be  exigible  at  the  instance 
of  a  maintenance  creditor,  if  known  to  the  sheriff.  It  is  true  that  the  existence 
of  such  a  creditor  may  well  come  to  the  sheriff's  attention  prior  to  his  pro  rata 
distribution  to  all  execution  creditors,  and  the  maintenance  creditor  then  may 
attempt  to  claim  a  priority;  however,  by  this  time  the  debtor  may  have 
disposed  of  the  remaining  chattels  in  his  possession  that  otherwise  would  have 
been  seized  solely  on  behalf  of  the  maintenance  creditor. 

The  Commission  is  of  the  opinion  that  the  present  ad  hoc  means  of 
alerting  the  sheriff  to  the  existence  of  a  maintenance  creditor  are  unsatisfac- 
tory. In  this  connection,  reference  should  be  made  to  the  recommendations 
proposed  in  Part  I  of  our  Report.  In  Chapter  3  of  Part  I,  we  recommended  that 
where  a  maintenance  creditor  seeks  to  enforce  a  support  or  maintenance 
order,  the  writ  of  enforcement  delivered  to  the  enforcement  office  should 
indicate  clearly  that  enforcement  is  in  respect  of  a  support  or  maintenance 
debt.307  The  sheriff's  enforcement  register  therefore  would  indicate  those 
maintenance  creditors  who  have  initiated  traditional  enforcement  measures. 
We  recommend  that,  whenever  he  intends  to  seize  chattels,  the  sheriff  should 
be  under  a  statutory  duty  to  search  the  enforcement  register  for  maintenance 
creditors  who  have  delivered  writs  of  enforcement  to  the  enforcement  office. 
Upon  discovery  of  the  existence  of  such  creditors,  the  sheriff  should  seize  and 
sell  sufficient  property,  not  available  to  non-maintenance  creditors,  having 
regard  to  the  exemptions  proposed  above.  As  is  the  practice  today,  the  sheriff 
then  should  distribute  the  proceeds,  up  to  the  dollar  amount  of  such 
exemptions  (where  applicable),  exclusively  to  the  maintenance  creditors  in 
order  to  provide  them  with  the  priority  under  an  amended  section  7(2).  We 
believe  that  this  protection  for  maintenance  creditors  is  warranted.  Their  mere 


306  R.S.O.  1970,  c.  97. 

307  See  Part  I,  Chapter  3,  Section  2(b)(ii). 
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existence  as  maintenance  creditors  registered  in  the  enforcement  office, 
seeking  to  enforce  their  support  or  maintenance  order,  should  be  sufficient  to 
give  the  sheriff  jurisdiction  to  seize  additional  chattels  to  cover  their  additional 
statutory  rights. 

We  do  not  anticipate  that  this  recommendation  would  be  administra- 
tively onerous.  At  the  present  time,  the  sheriff  necessarily  must  confirm  the 
fact  that  the  person  instructing  him  to  seize  the  debtor's  chattels  is  an 
execution  creditor  of  that  debtor.  A  search  of  the  execution  register  would  be 
undertaken.  Under  our  proposals,  the  sheriff  would  have  in  the  enforcement 
register  an  indication  of  the  existence  of  maintenance  creditors  that  would 
easily  alert  him  to  the  fact  that  the  debtor  in  question  has  a  maintenance 
creditor  who  has  initiated  traditional  enforcement  activities.  Accordingly,  we 
see  no  substantial  obstacle  to  the  creation  of  such  a  system. 

Before  terminating  our  consideration  of  section  7(2)  of  The  Execution 
Act,  we  wish  to  point  out  that  the  special  treatment  to  be  given  to  maintenance 
creditors  under  our  recommendations  in  this  Section  would  operate 
independently  from  the  more  general  maintenance  creditors'  priority  to  be 
proposed  in  a  forthcoming  Part  of  our  Report  concerning  creditors'  relief 
legislation.  At  a  later  juncture,  we  shall  recommend  that  a  maintenance 
creditor  should  be  accorded  a  priority  in  respect  of  the  entire  maintenance 
debt  in  arrears  and  owing  to  him  or  her  by  the  maintenance  debtor.  Whenever 
the  sheriff  realizes  proceeds  from  any  type  of  enforcement  activity  taken 
against  the  maintenance  debtor,  whether  initiated  by  a  maintenance  creditor 
or  by  a  non-maintenance  creditor  of  that  debtor,  the  sheriff  would  be  required 
to  distribute  the  proceeds  first  to  the  maintenance  creditor  to  the  extent  of  the 
debt  owing. 

The  recommendations  made  in  this  Section  in  respect  of  section  7(2)  are 
activated  by  the  same  philosophy  that  leads  the  Commission  to  favour  the  type 
of  priority  described  in  the  preceding  paragraph.  We  believe  that  these 
recommendations  complement  the  new  priority  provisions;  they  would  give  a 
maintenance  creditor  access  to  more  of  the  maintenance  debtor's  asset  pool 
than  would  be  given  to  non-maintenance  creditors  of  that  debtor,  since  we 
have  proposed  that  a  maintenance  debtor  should  not  be  entitled  to  claim  the 
full  measure  of  his  statutory  exemptions  against  a  maintenance  creditor.  The 
proceeds  realized  from  a  sale  of  chattels  seized,  having  regard  to  an  amended 
section  7(2)  —  chattels  not  available  to  non-maintenance  creditors  —  would 
be  distributed  exclusively  to  the  maintenance  creditor.  If  there  should  remain 
in  the  debtor's  possession  further  property  not  exempt  from  seizure  at  the 
instance  of  non-maintenance  creditors,  this  property  might  be  seized  and  sold 
and  the  proceeds  distributed  according  to  the  new  creditors'  relief  legislation 
to  be  proposed  by  the  Commission.  As  indicated  above,  this  new  legislation 
would  grant  a  full  priority  to  a  maintenance  creditor;  consequently,  that 
creditor  would  be  paid  any  further  amount  in  priority  to  non-maintenance 
creditors. 


(3)    Chattels  purchased  to  defeat  creditors 
Section  7(3)  of  The  Execution  Act  provides  as  follows: 
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7. -(3)  The  exemptions  prescribed  in  this  Act  do  not  apply  to  chattels  purchased 
for  the  purpose  of  defeating  claims  of  creditors. 

The  precursor  of  this  section  was  enacted  in  1 942  in  the  following  form:308 

2.  The  following  chattels  shall  be  exempt  from  seizure  under  any  writ  issued 
out  of  any  court: 

(a)  The  household  furniture,  utensils  and  equipment  which  are  contained 
in  and  form  part  of  the  permanent  home  of  the  debtor,  provided  that 
this  clause  shall  not  apply  to  furniture,  utensils  or  equipment 
purchased  for  defeating  the  claims  oj  creditors  and  provided  further 
that  in  the  case  of  a  writ  issued  upon  a  judgment  given  upon  a  claim  for 
clothing,  food,  fuel  or  shelter  supplied  for  the  debtor  or  his  family  the 
exemption  under  this  clause  shall  be  limited  to  household  furniture, 
utensils  and  equipment  not  exceeding  in  value  $200.  . .  . 

The  exception  for  chattels  purchased  to  defeat  creditors  did  not  apply  to  any 
other  class  of  exempt  chattels  listed  in  section  2.  In  1966,  the  Commission 
published  a  Report  on  exemptions  under  The  Execution  Act,309  in  the  course  of 
which  the  Commission  stated  that  the  "principle  [reflected  in  the  exception 
considered  here]  should  be  retained".310  The  Commission  recommended  the 
enactment  of  a  new,  more  general  section,  which  is  almost  identical  to  the  one 
contained  in  a  1967  amendment  to  The  Execution  Actm  and  which  is  now 
section  7(3). 

There  have  been  no  cases  reported  under  section  7(3)  nor  any  academic 
or  other  commentary  concerning  its  efficacy;  apparently  the  section  has  been 
invoked  rarely  by  creditors.  It  would  seem  that  the  primary  purpose  of  the 
provision  is  to  prevent  a  debtor  from  abusing  the  statutory  exemption 
provisions.  In  the  absence  of  such  a  provision,  the  debtor  may  purchase 
chattels  in  a  section  2  category  in  order  to  preclude  garnishment  of  the  money 
used  to  buy  the  chattels  and  then  to  preclude  the  seizure  of  the  chattels 
themselves. 


It  has  been  suggested  that  another  purpose  of  section  7(3)  may  be  to 
prevent  a  debtor  from  purchasing  those  types  of  chattels  not  exigible  because 
of  the  restrictiveness  of  the  present  law.312  For  example,  a  debtor  may  purchase 
an  interest  in  a  copyright  or  industrial  design,  not  exigible  under  The 
Execution  Act.  Two  responses  may  be  offered  in  respect  of  this  suggestion 
concerning  the  rationale  for  section  7(3).  First,  it  is  not  at  all  clear  that  section 
7(3)  in  itself  would  render  exigible  those  classes  of  property  that  by  their  very 
nature  are  not  now  exigible  as  a  matter  of  law;  it  is  more  likely  that  section 


308  The  Execution  Amendment  Act,  1942,  S.O.  1942,  c.  16,  s.  1.  Emphasis  added. 

Ontario  Law  Reform  Commission,  The  Execution  Act:  Exemption  of  Goods  from  Seizure 
(1966). 

310  Ibid.,  at  14,  para.  17. 

311  The  Execution  Amendment  Act,  1967,  S.O.  1967,  c.  26,  s.  2. 

312  Such  property  was  considered  supra,  this  Chapter,  Section  3(b)(i)a. 
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7(3)  is  designed  to  make  exigible  those  chattels  that  are  non-exigible  only 
because  of  the  specific  exemption  provisions  in  section  2.  It  does  not  seem 
likely  that  the  present  law  was  intended  to  be  overturned  in  this  rather  oblique 
manner.  Secondly,  under  our  recommendations  in  this  Chapter,  generally 
speaking  all  property  in  which  a  debtor  has  some  right,  title  or  interest  would 
become  exigible  as  a  matter  of  law,  subject  only  to  the  statutory  exemptions; 
no  type  of  chattel  or  interest  in  a  chattel  would  remain  immune  from  seizure 
simply  because  of  its  nature.  Accordingly,  even  if  it  could  be  argued  that 
section  7(3)  makes  otherwise  inexigible  property  exigible  in  the  manner 
described  above,  the  opportunities  to  resort  to  it  would  be  substantially 
diminished  under  our  recommendations  expanding  the  kinds  of  personal 
property  subject  to  seizure  and  sale. 

Notwithstanding  the  narrow  context  within  which  section  7(3)  appears  to 
operate,  the  Commission  fully  endorses  the  philosophy  behind  the  section. 
However,  there  are  two  matters  that  we  believe  ought  to  be  clarified.  First,  it 
may  be  argued  that  the  proceeds  from  a  sale  of  chattels  referred  to  in  section 
7(3)  must  be  distributed  exclusively  to  the  specific  creditor  or  creditors  whom 
the  debtor  intended  to  defeat.  On  this  view,  all  other  judgment  creditors  would 
be  precluded  from  sharing  in  the  distribution.  This  interpretation  would  be 
consistent  with  what  we  understand  to  be  the  present  practice  and  with  our 
proposals  in  the  preceding  Section  respecting  the  distribution  of  proceeds 
solely  to  a  maintenance  creditor  where  section  7(2)  is  invoked. 

While  the  Commission  has  concluded  that  the  special  treatment  of 
maintenance  creditors  is  of  critical  importance  both  generally  and  in  the 
context  of  section  7(2),  we  do  not  believe  that  the  same  considerations  ought  to 
apply  where  chattels  are  seized  and  sold  under  section  7(3).  To  propose  that 
only  the  creditor  who  was  the  intended  object  of  the  fraudulent  purchase 
should  be  the  recipient  of  the  proceeds  would  be  administratively  complex, 
would  involve  difficult  evidentiary  problems,  and  ordinarily  would  fly  in  the 
face  of  the  fact  that  such  purchases  generally  are  made  to  affect  prejudicially 
all  present  and  future  creditors.  Accordingly,  we  wish  to  make  it  clear  that  all 
creditors  ought  to  share  equally  in  the  proceeds  of  a  sale  of  the  chattels  in 
question.  While,  for  example,  the  debtor  may  well  have  purchased  the  chattels 
in  order  to  defeat  the  claims  of  his  only  creditor,  we  recommend  that  all 
subsequent  creditors  should  be  entitled  to  share  in  the  proceeds  if  their  claims 
are  filed  within  the  time  prescribed  by  the  creditors'  relief  legislation  to  be 
proposed  in  a  forthcoming  Part  of  our  Report. 

The  second  matter  that  requires  clarification  concerns  the  phrase 
"defeating  claims  of  creditors".  In  the  light  of  the  language  of  The  Fraudulent 
Conveyances  Act313  and  the  amendments  to  be  proposed  in  respect  of  it  in  a 
subsequent  Part  of  this  Report,  we  recommend  that  the  phrase  should  read 
"defeating,  hindering,  delaying  or  defrauding  creditors  of  their  claims".  All 
such  activities  are  equally  unjustifiable  and  ought  to  be  treated  in  the  same 
fashion. 


313 


R.S.O.  1970,  c.  182. 
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(4)    Absconding  debtors 

The  Ontario  Execution  Act  contains  no  express  provision  dealing  with 
the  chattel  exemption  rights  of  an  absconding  debtor  after  judgment, 
although,  in  the  context  of  prejudgment  enforcement,  sections  2(1)  and  3(1) 
of  The  Absconding  Debtors  Act314  make  it  reasonably  clear  that  an  absconding 
debtor  is  entitled  to  the  exemptions  found  in  The  Execution  Act.  However, 
there  is  no  reason  to  believe  that,  in  the  postjudgment  context,  an  absconding 
debtor  may  not  claim  any  exemptions.  Legislation  in  some  other  jurisdictions 
has  dealt  expressly  with  this  matter.  In  Manitoba,  for  example,  section  35  of 
The  Executions  Act315  provides  as  follows: 

35.  The  exemptions  in  this  Act  mentioned  cannot  be  claimed  by  or  on  behalf  of 
a  debtor  who  is  in  the  act  of  removing  with  his  family  from  the  province  or  is 
about  to  do  so,  or  who  has  absconded,  taking  his  family  with  him. 

Section  9(a)  of  the  Alberta  Exemptions  Act316  provides  that  the  exemptions  in 
the  Act  do  not  apply  "where  the  execution  debtor  has  absconded  or  is  about  to 
abscond  from  the  Province,  leaving  no  wife  or  husband  or  infant  children 
within  the  Province  . . .". 

Although  a  debtor  who  has  left  or  is  about  to  leave  the  jurisdiction 
nonetheless  remains  dependent  on  certain  necessities  of  life,  we  are  of  the  view 
that  the  intended  or  actual  renunciation  of  his  obligations  within  the  Province 
ought  to  result  in  the  termination  of  those  benefits  to  which  he  might  otherwise 
be  entitled.  In  addition,  while  the  deterrent  effect  of  such  a  provision  cannot 
easily  be  measured,  and  in  any  event  probably  should  not  be  overestimated,  to 
the  extent  that  deterrence  is  operative  it  constitutes  yet  another  justification 
for  the  provision.  Accordingly,  we  recommend  that  where  the  sheriff  believes, 
on  reasonable  and  probable  grounds,  that  the  debtor  has  left  the  jurisdiction  or 
is  about  to  leave  the  jurisdiction,  intending  to  defeat,  hinder,  delay  or  defraud 
his  creditors,  the  sheriff  should  be  entitled  to  seize  the  debtor's  chattels 
without  regard  to  the  exemptions.  If  the  debtor  or  a  creditor  objects  to  the 
sheriffs  seizure  or  refusal  to  seize,  either  party  should  be  entitled  to  apply  to 
the  county  or  district  court  to  determine  the  matter  in  issue.  If  the  court 
determines  that  the  sheriff  has  acted  without  reasonable  or  probable  grounds, 
the  seizure  of  the  property  that  should  have  been  exempt  should  be  void,317  but 
the  seizure  of  otherwise  exigible  property  should  be  valid. 


R.S.O.  1970,  c.2.  S.  2(1)  defines  the  term  "absconding  debtor"  to  mean  certain  specified 
classes  of  persons  "possessed  of  any  real  or  personal  property  ...  not  exempt  by  law  from 
seizure  under  execution  .  .  .".  S.  3(1)  requires  a  creditor  invoking  the  Act  to  swear  an 
affidavit  to  the  effect  that  the  debtor  is  "possessed  to  his  own  use  and  benefit  of  real  or 
personal  property  in  Ontario  not  exempt  by  law  from  seizure  under  execution  .  .  .". 

315  R.S.M.  1970,  c.  E160. 

316  R.S.A.  1970,  c.  129.  See,  also,  r.  483(5)  (b)  of  the  Alberta  Rules  of  Court,  Alta.  Reg. 
390/68,  as  amended.  R.  483(5)(b)  provides  that  the  wage  garnishment  exemption  provided 
by  the  Rules  of  Court  is  not  available  "where  the  debtor  has  absconded  or  is  about  to 
abscond  from  Alberta,  leaving  no  wife  or  husband  or  infant  children  within  Alberta,\ 

As  a  result  of  this  determination,  it  also  may  be  said  that  an  excessive  or  wrongful  seizure 
has  taken  place,  thereby  subjecting  the  enforcement  officer  to  potential  liability. 


100 

e.     The  Right  to  Claim  and  Select  Exempt  Chattels 
Sections  5  and  6  of  The  Execution  Act  provide  as  follows: 

5.  Chattels  exempt  from  seizure  are,  after  the  death  of  the  debtor,  exempt  from 
the  claims  of  his  creditors,  and  his  widow  is  entitled  to  retain  them  for  the  benefit 
of  herself  and  his  family,  or,  if  there  is  no  widow,  the  family  of  the  debtor  is 
entitled  to  them. 

6.  The  debtor,  his  widow  or  family,  or,  in  the  case  of  infants,  their  guardian, 
may  select  out  of  any  larger  number  the  chattels  exempt  from  seizure. 

The  Commission  is  of  the  view  that  the  right  to  claim  and  select  exempt 
chattels318  can  be  rather  meaningless  unless  the  persons  having  this  right  are 
aware  of  its  existence  at  the  relevant  time.  We  therefore  recommend  that  the 
sheriff  should  be  obligated  by  statute  to  inform  such  persons  of  the  applicable 
exemptions  and  of  their  right  of  selection.319  The  persons  having  the  right  to 
claim  and  select  exempt  chattels  are,  more  often  than  not,  in  complete 
ignorance  of  both  provisions  and  should  be  informed  of  their  substance 
immediately  before  the  seizure  is  to  be  effected.  Conveying  the  information 
too  far  in  advance  of  this  event  likely  would  serve  no  useful  purpose,  and  in 
some  instances  might  even  encourage  an  unwarranted  and  colourable 
investment  in  exempt  chattels. 

Prima  facie,  the  person  entitled  to  select  exempt  chattels  should  be 
obligated  to  make  his  selection  at  the  time  of  seizure.  However,  the  failure  to 
exercise  this  right,  even  where  the  person  has  had  the  opportunity  to  do  so, 
should  not  subject  otherwise  exempt  chattels  to  seizure.  Where  for  any  reason 
the  debtor  has  not  selected  property  exempt  from  seizure,  we  recommend  that 
the  sheriff  should  make  the  selection  himself.320  Disputes  that  arise  in 


318 


319 


320 


The  issue  whether  this  right  is  an  absolute  one  or  merely  a  type  of  privilege,  to  be  lost  if 
not  exercised,  has  been  considered  in  many  cases.  The  weight  of  authority  is  that  the  right  is 
a  mere  privilege:  see,  for  example,  Roy  v.  Fortin  (1915),  9  W.W.R.  407  (B.C.C.A.);  Re 
Winnicky  and  Grande  Prairie  &  District  Savings  and  Credit  Union  Ltd.  ( 1 975),  6 1  D.L.R. 
(3d)  559  (Alta.  S.C.,  T.D.);  In  re  Trenwith,  [1922]  3  W.W.R.  1205  (B.C.S.C);  and 
Carswell  v.  Pollard,  [1939]  3  W.W.R.  225  (B.C.  Co.Ct.).  But  see  Dickinson  v.  Robertson, 
(1905),  11  B.C.R.  155,  1  W.L.R.  142,  andSpruhs  v.  Gregoryk,  [1930]  1  D.L.R.  896  (Man. 
C.A.). 

Some  cases  have  held  that  the  sheriff  has  such  a  duty,  while  others  have  held  that  no  such 
duty  exists.  See  Purdy  v.  Colton  ( 1 908),  7  W.L.R.  820  (Sask.  C.A.);  Gould  v.  Hope  ( 1 893), 
20  O.A.R.  347;  Canadian  National  Railways  v.  Norwegian,  [1971]  1  W.W.R.  766 
(N.W.T.T.C);  and  Fletcher  v.  Pendray(\9\6),  27  D.L.R.  637  (B.C.C.A.). 

The  sheriff  now  may  make  a  selection:  see  Cloutier  v.  Georgeson  (1900),  13  Man.  L.R.  1 
(Q.B.);  ReDemaurez(\90\),  5  Terr.  L.R.  84  (C.A.);  and  Robin  Hood  Mills  Ltd.  v.  Maple 
Leaf  Milling  Co.  (1915),  9  W.W.R.  1453  (Man.  K.B.).  The  California  Law  Revision 
Commission  recommended  otherwise:  see  Tentative  Recommendation  Relating  to 
Enforcement  of  Judgments  (March  1979).  Proposed  s.  707. 150  reads  as  follows:  "Except  as 
provided  in  Section  473,  an  exemption  is  waived  unless  it  is  claimed  within  the  time 
provided  and  pursuant  to  the  applicable  procedure."  S.  473  empowers  the  court  to  relieve 
the  debtor  from  the  consequences  of  a  failure  to  claim  an  exception  because  of  mistake, 
inadvertence,  surprise,  or  excusable  neglect.  Concerning  the  waiver  of  exemptions,  see 
infra,  this  Chapter,  Section  3(b)(ii)f. 


101 

connection  with  exemptions,  now  dealt  with  under  section  8  of  The  Execution 
Act,m  and  other  disputes,  will  be  considered  in  a  subsequent  Part  of  our 
Report. 

We  further  recommend  that,  where  a  seizure  has  been  effected  without 
the  persons  entitled  to  claim  the  exemptions  being  present,322  and  therefore 
where  the  sheriff  has  made  a  selection  of  exempt  chattels,  such  persons  should 
be  entitled  to  contravert  the  selection  of  the  sheriff  and  make  a  selection 
themselves.  The  sheriff  should  make  every  reasonable  effort  subsequent  to  the 
seizure  to  alert  such  persons  to  the  exemption  provisions  and  to  their  right  of 
selection.  Where  a  selection  is  made  under  these  circumstances,  but  where  a 
reasonable  opportunity  has  been  afforded  to  make  the  selection  at  the  time  of 
seizure,  the  right  of  selection  should  be  exercisable  only  upon  payment  of  any 
expenses  incurred  and  thrown  away  directly  as  a  result  of  the  claimant's  late 
selection. 

We  further  recommend  the  codification  of  the  prevailing  rule  that  the 
right  of  selection  must  be  exercised,  if  it  is  exercised  at  all,  prior  to  a  sale323  of 
the  chattels.324  Accordingly,  no  claim  would  be  allowable  against  a  purchaser 
at  an  execution  sale  who  acts  in  good  faith  and  pays  valuable  consideration.325 
As  we  have  stated,  in  the  event  of  a  failure  of  the  persons  entitled  to  select  to 
exercise  this  right,  the  power  and  obligation  to  make  a  selection  should  devolve 
upon  the  sheriff.  Where  the  sheriff  is  in  dereliction  of  the  statutory  duties 


321 


322 
323 

324 


325 


S.  8  provides  as  follows: 

8.-(  1 )  Where  a  dispute  arises  as  to, 

(a)  whether  or  not  a  chattel  is  eligible  for  exemption  from  seizure  under 
sections  2  to  7;  or 

(b)  whether  or  not  chattels  claimed  to  be  exempt  exceed  the  value  of  the 
exemption  prescribed  by  section  2,  the  debtor  or  creditor  may  apply  to  the 
county  or  district  court  of  the  county  or  district  in  which  the  chattel  is 
located  for  the  determination  of  the  question,  and  the  court  shall 
determine  the  question  after  a  hearing  upon  such  notice  to  such  persons  as 
the  court  directs. 

(2)  A  sheriff  may  apply  to  the  county  or  district  court  of  the  county  or  district  of 
which  he  is  the  sheriff  for  direction  on  any  matter  arising  under  sections  2  to  7. 

A  more  explicit  and  somewhat  more  complicated  method  of  selecting  and  disputing 
exemptions  was  recommended  by  the  California  Law  Revision  Commission,  Tentative 
Recommendation  Relating  to  Enforcement  of  Judgments  (March  1979),  proposed  ss. 
707.310-707.410.  A  claimant  must  file  a  detailed  exemption  claim.  A  copy  of  this  claim 
then  is  sent  to  the  creditors,  who  may  oppose  the  claim  by  filing  a  notice  of  opposition  with 
the  levying  officer  and  a  notice  of  motion  for  an  order  determining  the  claim.  Limitation 
periods  are  prescribed  with  respect  to  the  filing  of  the  claim  and  notices.  We  are  of  the  view 
that  the  detail  provided  by  proposed  ss.  707.3 10-707.410  is  not  necessary. 

Such  as  where  the  debtor's  property  is  seized  in  the  possession  of  a  third  party. 

See  Roy  v.  Fortin  (1915),  9  W.W.R.  407  (B.C.C.A.),  where  it  was  held  that  a  selection 
may  be  made  within  a  reasonable  time  after  seizure. 

In  a  subsequent  Section,  the  Commission  will  recommend  a  minimum  eight  day  private 
and  public  notice  and  advertisement  requirement  prior  to  sale.  This  delay  will  provide  the 
debtor  with  an  opportunity  to  claim  any  available  exemptions.  See  infra,  this  Chapter, 
Section  4(b). 

See  Pickering  v.  Thompson  ( 1 9 1 1 ),  24  O.L.R.  378  (Div.  Ct.),  at  386. 
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imposed  above,  the  sale  of  the  otherwise  exempt  chattels  to  a  purchaser  in 
good  faith,  for  valuable  consideration  and  without  notice  that  the  chattels  are 
exempt  ought  to  be  valid,  but  the  aggrieved  party  ought  to  have  a  right  to 
claim  damages  against  the  sheriff  in  respect  of  his  actions.326 


/     Waiver  of  Exemptions 

While  the  Ontario  Execution  Act  is  silent  concerning  whether  a  person 
entitled  to  claim  an  exemption  may  waive  or  abandon  that  right,  the 
legislation  of  some  other  jurisdictions  is  unambiguous  in  this  regard.327  On  the 
one  hand,  it  may  be  argued  in  favour  of  a  right  to  waive  or  abandon  an 
exemption  that  a  debtor  may  wish  to  pay  his  creditors  more  than  he  wishes  to 
retain  certain  exempt  property  that  to  him  is  non-essential.  Moreover,  the 
debtor  always  can  sell  the  exempt  property  himself.  In  response  to  these 
propositions,  it  may  be  said  that  many  debtors  likely  would  be  subjected  to 
extreme  harassment  by  creditors  intent  on  having  debtors  waive  their 
exemptions.  In  addition,  it  may  be  argued  that  the  social  and  economic 
philosophy  behind  granting  exemptions328  is  such  as  to  warrant  an  express 
prohibition  against  waiver. 

The  Commission  is  of  the  view  that,  on  balance,  the  latter  two  arguments 
are  the  more  compelling,  and  accordingly  we  recommend  the  enactment  of 
express  legislation  to  the  effect  that  the  exemptions  recommended  earlier  may 
not  be  waived  by  those  persons  entitled  to  claim  them.  However,  one  cannot 
preclude  a  debtor  from  selling  his  exempt  chattels  privately.  If,  for  example, 
the  debtor  wishes  to  effect  such  a  sale,  even  for  the  creditable  purpose  of 
paying  off  his  debts,  the  decision  ought  to  be  his  alone;  but  the  state  ought  not 
to  take  an  active  part  in  denuding  a  debtor  of  what  is  considered  to  be  the  basic 
necessities  of  life. 


g.    Life  Insurance  Policies  and  Pension  Plans 

In  Chapter  3  of  this  Part  of  our  Report,  the  Commission  will  consider 
whether,  arid  to  what  extent,  pension  benefits  and  life  insurance  proceeds 
ought  to  be  subject  to  garnishment.  In  this  Chapter,  the  Commission  will 
canvass  a  separate,  although  related,  matter,  that  is,  the  exigibility  of  a 
person's  interest  in  a  life  insurance  policy  or  in  a  pension  plan,  rather  than  the 
garnishability  of  the  benefits  or  moneys  payable  or  paid  thereunder. 


326  In  Fletcher  v.  Pendray  (1916),  27  D.L.R.  637  (B.C.C.A.),  the  Court  held  that  the  sheriffs 
failure  to  inform  the  debtor  of  the  right  of  exemption  rendered  the  sale  invalid,  so  that  the 
purchaser  had  no  title  to  the  goods.  However,  in  Johnson  v.  Harris  (1878),  1  B.C.R.  (Pt.  1) 
93,  the  Court  exonerated  the  sheriff  where  no  claim  to  an  exemption  was  made  by  the 
debtor. 

327  See,  for  example,  The  Executions  Act,  R.S.M.  1970,  c.  El 60,  s.  41.  See,  also,  supra,  note 
321,  concerning  the  proposal  of  the  California  Law  Revision  Commission. 

328  See  supra,  note  267,  and  supporting  text. 
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With  respect  to  the  seizure  and  sale  of  an  insured's  interest  in  a  life 
insurance  policy,  reference  should  be  made  to  section  1 70(2)  of  The  Insurance 

Act:329 

1 70. -(2)  While  a  designation  in  favour  of  a  spouse,  child,  grandchild  or  parent 
of  a  person  whose  life  is  insured,  or  any  of  them,  is  in  effect,  the  rights  and 
interests  of  the  insured  in  the  insurance  money  and  in  the  contract  are  exempt 
from  execution  or  seizure. 

Generally  speaking,  the  insured,  while  alive,  is  entitled  to  the  "insurance 
money"  declared  pursuant  to  the  contract.  The  "insurance  money"  referred  to 
in  section  170(2)  means  "the  amount  payable  by  an  insurer  under  a  contract 
[of  insurance],  and  includes  all  benefits,  surplus,  profits,  dividends,  bonuses, 
and  annuities  payable  under  the  contract".330  The  insured's  right  and  interest 
"in  the  contract"  is  the  cash  surrender  value  of  the  policy. 

With  respect  to  a  person's  interest  in  a  pension  plan,  reference  should  be 
made  to  the  exemption  provision  in  section  24(1)  of  The  Pension  Benefits 
Act,331  which  governs  a  substantial  number  of  pension  plans  in  Ontario. 
Section  24(1)  provides,  in  part,  as  follows: 

24.-(l)  Moneys  payable  under  a  pension  plan  shall  not  be  assigned,  charged, 
anticipated  or  given  as  security  and  are  exempt  from  execution,  seizure  or 
attachment. . . . 

The  reference  in  section  24(1)  solely  to  "moneys  payable"  should  be 
contrasted  with  the  broader  references  in  section  28  of  The  Legislative 
Assembly  Retirement  Allowances  Act,  1973332  section  11  of  The  Ontario 
Municipal  Employees  Retirement  System  Act333  section  32  of  The  Public 
Service  Superannuation  Act334  and  section  47  of  The  Teachers'  Superannua- 
tion Act335  While  the  language  in  these  latter  statutes  is  not  entirely  uniform, 
each  of  them  makes  express  reference  not  only  to  the  exemption  from 
garnishment  of  "money  payable"  under  the  Act  in  question,  but  also  to  the 
non-exigibility  of  the  "interest"  of  any  person  in  the  pension  fund  established 
pursuant  to  the  Act.  Accordingly,  apparently  unlike  the  case  under  the  more 
restrictive  section  24(1)  of  The  Pension  Benefits  Act,  reference  is  made  in 
each  of  the  other  Acts  to  a  particular  type  of  chose  in  action  —  the  "interest" 
of  a  person  in  a  pension  fund  —  that  is  different  than  any  sums  or  benefits 
payable  out  of  a  pension  fund  and  that,  conceptually  and  apart  from  any 
statutory  prohibition,  is  seizable  and  saleable.  While,  to  some  extent, 
legislation  in  other  jurisdictions  mirrors  the  Ontario  picture  described  above, 
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R.S.O.  1970,  c.  224. 

The  Insurance  Act,  ibid.,  s.  1 .32. 

R.S.O.  1970,  c.  342,  as  amended  by  The  Family  Law  Reform  Act,  1978,  S.O.  1978,  c.  2, 
s.  85. 

S.O.  1973,  c.  152. 

R.S.O.  1970,  c.  324. 

R.S.O.  1970,  c.  387. 

R.S.O.  1970,  c.  455. 
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in  most  instances  an  exemption  is  specifically  made  for  both  the  interest  of  a 
person  in  the  pension  fund  and  the  pension  benefits  payable  (and,  in  some 
cases,  actually  paid).336 

To  deal  first  with  pension  plans,  the  Commission  is  of  the  view  that  there 
are  compelling  policy  reasons  for  exempting  from  seizure  the  interest  of  a 
person  in  such  pension  plans.  We  believe  that  pension  plans  serve  an  important 
function  by  providing  generally  much-needed  income  to  retired  pensioners 
without  any  other  substantial  financial  resources.  To  permit  exigibility  of  an 
interest  in  a  pension  plan,  however  limited  or  contingent  at  the  time  of  seizure, 
would  serve  ultimately  to  destroy  or  at  least  diminish  the  very  source  of  future 
economic  well-being.  Accordingly,  we  recommend  that  a  debtor's  interest  in 
any  pension  plan,  including  his  interest  in  any  pension  fund  or  in  any  benefit, 
allowance,  annuity,  refund  or  other  sum  payable  out  of  a  pension  fund,  should 
not  be  subject  to  seizure  and  sale. 

The  Commission  also  believes  that,  in  appropriate  cases,  there  is  a 
compelling  rationale  for  exempting  the  interest  of  an  insured  in  a  life 
insurance  policy.  Where  a  beneficiary  of  life  insurance  has  been  designated, 
an  attempt  has  been  made  by  the  insured  to  ensure  the  future  financial 
stability  of  that  beneficiary.  At  the  present  time,  not  all  designations  result  in 
the  non-exigibility  of  the  insured's  interest:  as  indicated  earlier,  section  170(2) 
of  The  Insurance  Act  exempts  such  an  interest  only  where  the  designation  in 
the  life  insurance  policy  is  "in  favour  of  a  spouse,  child,  grandchild  or  parent" 
of  the  insured.  It  would  appear,  then,  that  section  170(2)  evinces  a  philosophy 
or  policy  that  would  give  added  protection  only  to  those  designated 
beneficiaries  who  have  a  close  familial  relationship  to  the  insured.  However, 
not  all  persons  who  have  such  a  relationship  have  been  included.  For  example, 
brothers  and  sisters  of  the  insured  are  not  included  in  the  provision.  Moreover, 
in  the  absence  of  a  statutory  definition  of  the  classes  included,  a  more 
restricted  scope  results:  "spouse"  presumably  would  not  include  a  common 
law  spouse,  and  "child"  would  not  include  a  person  to  whom  the  insured 
stands  in  loco  parentis. 


The  Commission  believes  that,  insofar  as  the  exigibility  of  an  insured's 
interest  in  a  life  insurance  policy  is  concerned,  the  principle  reflected  in  section 
170(2)  of  The  Insurance  Act  is  a  sound  one;  accordingly,  we  recommend  that 
a  section  like  section  170(2),  but  somewhat  broadened  in  scope,  should 
continue  to  be  applicable  in  Ontario.  The  Commission  recommends  that  an 
insured's  interest  in  a  contract  of  life  insurance  and  in  the  insurance  money 
should  be  exempt  from  all  enforcement  measures  so  long  as  there  has  been  a 
designation  in  favour  of  the  following  persons: 

1 .      a  spouse  of  the  insured;  that  is,  either  a  man  or  woman  who 
(a)    is  married  to  the  insured, 


336  To  list  only  a  few  statutes  exempting  the  interest  of  a  person  in  the  fund:  The  Public 
Service  Pensions  Act,  R.S.A.  1970,  c.  299,  s.  31(1  )(a);  The  Civil  Service  Superannuation 
Act,  R.S.M.  1 970,  c.  C 1 20,  s.  43(  1 );  Public  Service  Superannuation  Act,  R.S.N. S.  1 967,  c. 
256,  s.  24;  and  Civil  Service  Superannuation  Act,  R.S. P.E.I.  1 974,  c.  C- 1 0,  s.  20. 
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(b)  is  married  to  the  insured  by  a  marriage  that  is  voidable  and  has 
not  been  voided  by  a  judgment  of  nullity,  or 

(c)  has  gone  through  a  form  of  marriage  with  the  insured,  in  good 
faith,  that  is  void  and  who  is  cohabiting  or  has  cohabited  with 
the  insured  within  the  preceding  year;337 

2.  a  common  law  spouse  of  the  insured;  that  is  either  a  man  or  woman, 
not  being  married  to  the  insured,  who  has  cohabited  with  the  insured 

(a)  continuously  for  a  period  of  not  less  than  five  years,  or 

(b)  in  a  relationship  of  some  permanence  where  there  is  a  child  born 
of  whom  they  are  the  natural  parents, 

and  has  so  cohabited  within  preceding  the  designation;338 

3.  a  parent  of  the  insured,  which  means  the  father  or  mother  of  the 
insured  and  includes  a  person  who  has  demonstrated  a  settled 
intention  to  treat  the  insured  as  a  child  of  his  family,  but  does  not 
include  a  person  in  whose  home  the  insured  was  placed  as  a  foster 
child  for  consideration  by  a  person  having  lawful  custody;339 

4.  a  child  of  the  insured,  which  means  a  child  born  within  or  outside 
marriage,  subject  to  sections  86  and  87  of  The  Child  Welfare  Act, 
1978U0  (insofar  as  they  relate  to  the  effect  of  adoption341)  and 
includes  a  person  whom  the  insured  has  demonstrated  a  settled 
intention  to  treat  as  a  child  of  his  or  her  family,  but  does  not  include 
a  child  placed  in  a  foster  home  for  consideration  by  a  person  having 
lawful  custody;342  and 

5.  a  grandchild  of  the  insured. 

It  will  be  seen,  then,  that  with  respect  to  persons  in  whose  favour  there  has 
been  a  designation  under  a  life  insurance  policy,  the  classes  of  person  coming 
within  the  first  four  paragraphs  have  been  defined  in  a  manner  consistent  with 


337  See  the  definition  of  "spouse"  in  The  Family  Law  Reform  Act,  1978,  S.O.  1978,  c.  2,  s. 
1(f)- 

338  See  ibid.,  s.  14(b)(i). 

339  See  ibid.,  s.  1(e). 

340  S.O.  1978,  c.  85. 

341  For  example,  s.  86(1)  of  The  Child  Welfare  Act,  1978,  S.O.  1978,  c.  85,  provides  as 
follows: 

86. -( 1 )  For  all  purposes,  as  of  the  date  of  the  making  of  an  adoption  order, 

(a)  the  adopted  child  becomes  the  child  of  the  adopting  parent  and  the 
adopting  parent  becomes  the  parent  of  the  adopted  child;  and 

(b)  the  adopted  child  ceases  to  be  the  child  of  the  person  who  was  his  or  her 
parent  before  the  adoption  order  was  made  and  that  person  ceases  to  be 
the  parent  of  the  adopted  child,  except  where  the  person  is  the  spouse  of 
the  adopting  parent, 

as  if  the  adopted  child  had  been  born  to  the  adopting  parent  and  all  the  rights  and 
responsibilities  of  a  legal  guardian  of  the  child  that  have  vested  in  any  adoption 
agency  pursuant  to  subsection  3  of  section  69  are  terminated. 


342 


See  The  Family  Law  Reform  Act,  1978,  S.O.  1978,  c.  2,  s.l(a). 
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the  definitions  in  The  Family  Law  Reform  Act,  1978,  while  the  last  paragraph 
includes  persons  comprehended  by  present  section  170(2)  of  The  Insurance 
Act. 


(Hi)    The  Use  of  Force 

While  it  has  been  said  that  the  principle  that  "a  man's  home  is  his  castle" 
applies  equally  in  the  enforcement  of  judgment  debts  context,  neither  in 
England  nor  in  Ontario  is  the  law  sufficiently  clear  on  this  matter.  It  may  be 
observed,  however,  that  the  tradition  of  the  sanctity  of  one's  home  gradually 
has  been  eroding  over  the  years.343 

At  common  law,  the  principles  respecting  rights  of  entry  are  complicated 
and  subject  to  many  exceptions  and  exceptions  to  the  exceptions.  To  imbibe 
fully  the  flavour  of  these  sometimes  bewildering  principles,  it  should  suffice  to 
quote  a  few  paragraphs  from  Halsbury's  Laws  of  England: 


.344 


When  acting  under  a  writ  of  fieri  facias  the  sheriff  is  not  warranted  in 
breaking  open  the  outer  door  of  a  dwelling  house,  but  he  may  enter  if  the  door  is 
open,  or  may  open  it  by  any  of  the  usual  means,  such  as  by  turning  the  key,  lifting 
the  latch  or  drawing  back  the  bolt,  or  by  turning  the  handle.  He  may  also  make  an 
entry  through  an  open  window,  or  by  further  opening  a  window  which  is  already 
partly  open,  but  not  by  opening  a  window  which  is  shut,  even  if  it  is  not  fastened. 

If  the  sheriffs  officer  is  locked  in,  or  unable  to  take  out  goods  lawfully  seized, 
he  may  break  out  if  there  is  nobody  there  to  open  the  door  or  after  refusal  to  open 
it;  and  if,  after  an  entry  has  been  made,  the  officer  is  forcibly  expelled,  he  may 
break  open  the  outer  door  to  re-enter  without  any  previous  demand  for  re- 
entry .  .  .[345] 

The  privilege  of  not  having  an  outer  door  broken  open,  and  the  rule  that 
forcible  entry  must  not  be  made  against  the  judgment  debtor's  or  occupier's  will, 
only  extend  to  the  occupier  of  the  house,  and  do  not  operate  to  protect  a  person 
who  flees  or  puts  his  goods  there  to  prevent  the  execution  of  process. . . 

The  privilege  is  confined  to  dwelling  houses.  The  outer  door  of  premises 
occupied  by  the  debtor,  but  not  being  his  dwelling  house  nor  within  the  curtilage 
of  his  dwelling  house,  may  lawfully  be  broken  open. 

In  the  case  of  an  execution  against  property,  the  fact  that  an  outer  door  is 
illegally  broken  open  does  not  affect  the  validity  of  the  subsequent  seizure  and 
sale  of  the  property,  although  it  gives  a  right  of  action  to  the  person  aggrieved  J346' 

Once  an  entry  has  been  made,  the  doors  of  particular  rooms,  cupboards  or 
trunks  may  be  broken  open  in  order  to  complete  the  execution.  It  is  not  necessary 
to  demand  that  inner  doors,  cupboards  or  trunks  be  opened  before  the  breaking. 


343 


344 
345 
346 


A  large  number  of  Ontario  statutes  give  power  to  enter  upon  lands,  buildings  and  private 
dwellings.  In  another  project,  the  Commission  has  been  examining  these  statutory  powers  of 
entry  with  reference  to  the  purposes  of  the  statutes  under  which  they  are  created,  in  order  to 
determine  whether  they  should  continue  to  exist  and,  if  so,  the  restrictions  and  safeguards  to 
which  they  should  be  subject. 

(4th  ed.,  1976),  Vol.  17.  The  footnote  references  have  been  deleted. 

Ibid.,  at  280,  para.  465. 

Ibid..  at281,oara.  466. 
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The  sheriff  must  not  remain  upon  premises  for  an  unreasonable  time.  In  the 
case  of  a  stranger's  premises,  the  sheriff  enters  subject  to  the  further  peril  of  being 
a  trespasser  if  the  debtor's  goods  are  not  found  upon  the  premises. 

The  sheriff  may  not  legally  take  goods  from  the  judgment  debtor's 
person  J347] 

The  extent  to  which  the  full  force  of  the  common  law  still  subsists  in 
Ontario  is  somewhat  in  doubt  in  view  of  sections  25(1  )-(3),  26,  73(1)  and  (3), 
74, 1 17(a)  and  1 18(a),  (c),  (d)  and  (e)  of  the  Criminal  Code,M*  which  provide 
as  follows: 

25.-(l)  Every  one  who  is  required  or  authorized  by  law  to  do  anything  in  the 
administration  or  enforcement  of  the  law 

(a)  as  a  private  person, 

(b)  as  a  peace  officer ^349\  . . 

(c)  in  aid  of  a  peace  officer. . .  or 

(d)  by  virtue  of  his  office, 

is,  if  he  acts  on  reasonable  and  probable  grounds,  justified  in  doing  what  he  is 
required  or  authorized  to  do  and  in  using  as  much  force  as  is  necessary  for  that 
purpose. 

(2)  Where  a  person  is  required  or  authorized  by  law  to  execute  a  process  or  to 
carry  out  a  sentence,  he  or  any  person  who  assists  him  is,  if  he  acts  in  good  faith, 
justified  in  executing  the  process  or  in  carrying  out  the  sentence  notwithstanding 
that  the  process  or  sentence  is  defective  or  that  it  was  issued  or  imposed  without 
jurisdiction  or  in  excess  of  jurisdiction. 

(3)  Subject  to  subsection  (4),  a  person  is  not  justified  for  the  purposes  of 
subsection  (1 )  in  using  force  that  is  intended  or  is  likely  to  cause  death  or  grievous 
bodily  harm  unless  he  believes  on  reasonable  and  probable  grounds  that  it  is 
necessary  for  the  purpose  of  preserving  himself  or  any  one  under  his  protection 
from  death  or  grievous  bodily  harm. . . 

26.  Every  one  who  is  authorized  by  law  to  use  force  is  criminally  responsible  for 
any  excess  thereof  according  to  the  nature  and  quality  of  the  act  that  constitutes 
the  excess. 

73.-(l)  A  person  commits  forcible  entry  when  he  enters  real  property  that  is  in 
actual  and  peaceable  possession  of  another  in  a  manner  that  is  likely  to  cause  a 


347 


Ibid.,  at  281,  para.  467. 


348  R.S.C.  1970,  c.  C-34.  Reference  also  should  be  made  to  s.  187  of  The  Small  Claims 
Courts  Act,  R.S.O.  1 970,  c.  439: 

187.-(1)  Every  person  who  interferes  with  a  bailiff  or  officer  or  his  deputy  or 
assistant  while  in  the  execution  of  his  duty,  or  makes  or  attempts  to  rescue  any 
property  seized  or  attached  under  process  of  the  court,  is  guilty  of  an  offence  and 
liable  to  a  penalty  of  not  more  than  $20,  to  be  recovered  by  order  of  the  court  or  on 
summary  conviction  before  a  provincial  judge,  and  is  also  liable  to  be  imprisoned,  by 
order  of  the  court  or  provincial  judge,  for  any  term  of  not  more  than  three  months. 

(2)  The  bailiff  or  officer,  or  any  peace  officer,  may  take  the  offender  into  custody, 
with  or  without  warrant,  and  bring  him  before  the  court  or  provincial  judge. 

S.  2  of  the  Criminal  Code  defines  a  "peace  officer"  to  include  a  "sheriff,  deputy  sheriff, 
[and]  sheriffs  officer". 
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breach  of  the  peace  or  reasonable  apprehension  of  a  breach  of  the  peace,  whether 
or  not  he  is  entitled  to  enter. .  . 


(3)  The  questions  whether  a  person  is  in  actual  and  peaceable  possession  or  is 
in  actual  possession  without  colour  of  right  are  questions  of  law. 

74.  Every  one  who  commits  forcible  entry  or  forcible  detainer  is  guilty  of  an 
indictable  offence  and  is  liable  to  imprisonment  for  two  years. 

117.  Every  peace  officer  ...  who,  being  entrusted  with  the  execution  of  a 
process,  wilfully 

(a)     misconducts  himself  in  the  execution  of  the  process  . . . 
is  guilty  of  an  indictable  offence  and  is  liable  to  imprisonment  for  two  years. 

118.  Everyone  who 

(a)  resists  or  wilfully  obstructs  a  public  officer  or  peace  officer  in  the 
execution  of  his  duty  or  any  person  lawfully  acting  in  aid  of  such  an 
officer  .  . .  [or] 

(c)  resists  or  wilfully  obstructs  any  person  in  the  lawful  execution  of  a 
process  against  lands  or  goods  or  in  making  a  lawful  distress  or  seizure, 

is  guilty  of 

(d)  an  indictable  offence  and  is  liable  to  imprisonment  for  two  years,  or 

(e)  an  offence  punishable  on  summary  conviction. 

It  is  arguable  that  since  the  sheriff  or  bailiff  must  be  acting  lawfully,  one  must 
have  recourse  to  the  common  law  to  determine  whether  the  sheriff  or  bailiff,  in 
attempting  to  effect  a  seizure,  has  acted  in  this  manner.350 

It  is  perhaps  rather  trite  to  state,  as  a  general  principle,  that  a  debtor 
should  not  be  permitted  to  prevent  the  sheriff  from  enforcing  a  writ  of 
enforcement  against  him  where  the  writ  is  issued  by  a  court  of  competent 
jurisdiction  and  is  regular  on  its  face.  Where  the  sheriff  cannot  be  convinced 
that  the  attempt  to  seize  the  property  is  misguided,  any  attack  on  the  validity 
of  the  writ  or  of  the  seizure  ought  to  be  initiated  and  pursued  before  a  court; 
the  debtor  ought  not  to  be  able  to  obstruct  the  sheriff  as  a  method  of 
challenging  the  writ  or  seizure  or  the  judgment  on  which  it  is  founded.351  The 
question,  then,  is  not  so  much  whether  the  debtor  should  be  entitled  to  prevent 
entry  and  seizure,  but  rather  under  what  circumstances  the  sheriff  should  be 
empowered  to  use  force.  For  example,  should  the  sheriff  be  empowered  to 
decide  the  matter  for  himself,  based  on  all  the  circumstances  of  the  case? 


350 


See,  for  example,  R.  v.  Mudry,  [1935]  2  W.W.R.  225,  [1935]  4  D.L.R.  358.  At  [1935]  2 
W.W.R.  230,  in  an  obiter  dictum  concerning  what  is  now  s.  1 18(c)  of  the  Criminal  Code, 
Dennistoun,  J. A.,  of  the  Manitoba  Court  of  Appeal  stated  that  it  would  be  unlawful  under 
that  provision  for  persons  to  "prevent  the  sheriff  from  entering  their  premises,  or  making  a 


seizure 


351 


See,  for  example,  Overn  v.  Strand,  [1931]  S.C.R.  720.  Where  the  sheriff  acts  under  a  writ 
issued  out  of  a  court  of  competent  jurisdiction  and  regular  on  its  face,  he  is  protected  by  the 
writ  unless  he  seizes  goods  in  respect  of  which  the  debtor  has  no  exigible  right,  title  or 
interest,  or  unless  there  is  an  excessive  seizure. 
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Generally  speaking,  where  jurisdictions  propose  statutory  guidelines 
concerning  the  use  of  force,  more  often  than  not  these  guidelines  involve  court 
intervention  before  force  may  be  invoked.  One  significant  exception  occurs, 
however,  under  the  Ontario  Replevin  Act*1  Section  4  provides  that  if  a  person 
withholds  delivery  of  property  to  be  replevied  for  six  hours  after  the  sheriffs 
public  demand  for  it  at  the  door  of  the  dwelling  house,  the  sheriff  "may,  and 
shall,  if  necessary,  but  during  daylight  only,  break  open  the  dwelling  house  for 
the  purpose  of  replevying  the  property  or  any  part  of  it  . . .".  A  somewhat 
broader  right  to  break  into  buildings  other  than  dwelling  houses  is  provided  for 
in  section  5. 

In  some  cases,  whether  court  intervention  is  required  for  forcible  entry 
depends  upon  whether  entry  is  to  be  made  upon  a  dwelling  or  another  type  of 
building.  For  example,  section  23  of  the  Alberta  Seizures  Act,iSi  provides  as 
follows: 

23.  For  the  purpose  of  effecting  the  seizure  of  any  goods  and  chattels 
authorized  by  a  writ  of  execution  or  a  distress  warrant,  or  obtaining  the  possession 
of  any  goods  that  have  previously  been  seized,  the  person  lawfully  charged  with 
the  execution  thereof  may,  where  it  is  not  possible  otherwise  to  effect  the  seizure 
or  to  obtain  possession  of  goods  previously  seized,  as  the  case  may  be,  either  by 
himself  or  with  the  assistance  of  such  persons  as  he  may  request,  break  open  the 
door  or  doors  of  any  building  other  than  a  private  dwelling  house  in  which  any 
goods  and  chattels  liable  to  seizure  are  contained,  and  upon  the  order  of  a  judge 
may  similarly  break  open  the  door  or  doors  of  a  private  dwelling  house. 

In  yet  other  cases,  entry  that  is  non-forcible  but  that  is  against  the 
presumed  wishes  of  the  occupier  —  for  example,  where  the  occupier  is  away 
from  the  premises  but  leaves  the  doors  unlocked  —  may  be  effected  by  the 
sheriff  or  other  officer  without  a  court  order.  Presumably  article  582  of  the 
Quebec  Code  of  Civil  Procedure*4  comprehends  this  situation  by  implication: 

582.  If  the  seizing  officer  cannot  have  the  doors  opened  or  if  he  finds  some 
object  locked,  he  must  draw  up  a  minute  of  the  fact  and  on  being  shown  the 
minute  the  prothonotary  may  order  the  opening  to  be  effected  by  all  necessary 
means  in  the  presence  of  two  witnesses. 

The  implication  appears  to  be  that  the  officer  may  open  unlocked  doors 
without  the  use  of  force  and  without  the  authorization  of  a  prothonotary. 

Finally,  the  Law  Reform  Commission  of  New  South  Wales,  in  its  1975 
Draft  Proposal  Relating  to  the  Enforcement  of  Money  Judgments, 
recommended  the  following  section  in  its  Draft  Bill: 

42.-(l)  Where  a  person  fails  to  comply  with  a  request  under  section  41  for  the 
delivery  of  property  to  the  Registrar  and  an  officer  of  the  Registrar  has  reasonable 
cause  for  suspecting  that  the  property  is  in  any  premises  occupied  by  that  person, 
the  officer  may  - 

(a)  enter  those  premises;  and 

(b)  (i)  remove  the  property;  or 
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(ii)  order  any  person,  including  the  person  to  whom  the  request 
was  made,  to  keep  possession  of  the  property  on  behalf  of  the 
Registrar. 

(2)  An  entry  under  subsection  (1)  may,  if  so  authorised  by  the  Registrar,  be 
effected  by  force. .  . 

(4)  Where,  in  consequence  of  an  entry  or  attempted  entry  of  premises  under 
this  section,  an  officer  of  the  Registrar  causes  any  damage  to  the  premises,  the 
owner  of  the  premises  may  recover  compensation  for  the  damage  in  an  action 
against  the  Registrar.^ 

The  Commission  is  of  the  view  that  the  existing  complexity  of  the  case 
law  must  be  reduced  to  unambiguous  legislation.  This  legislation  should 
reflect  several  general  principles  to  guide  sheriffs,  and  at  the  same  time  should 
permit  flexibility  to  tailor  the  use  of  force  to  each  situation  in  which  its  use  is 
justifiable.  Believing  as  we  do  that  persons  ought  not  to  resist  the  sheriff  in  the 
exercise  of  his  lawful  duties,  we  recommend  that  the  sheriff  should  have  the 
power  to  use  reasonable  force  to  effect  entry  into  any  building,  subject  to  two 
safeguards.  Such  force  should  be  permissible,  first,  where  he  believes,  on 
reasonable  and  probable  grounds,  that  there  is  property  in  the  building  in 
respect  of  which  the  debtor  has  some  exigible  right,  title  or  interest,  and, 
secondly,  where  he  has  exhausted  all  other  reasonable  means  of  entry. 

The  exhaustion  of  all  other  reasonable  means  of  entry  would  comprehend 
any  attempt  to  gain  entry  by  peaceable  means.  Where  the  occupant  is  in  the 
building,  we  recommend  that  a  warning  should  be  given  by  the  sheriff  of  the 
consequences  of  continued  obstruction.  Where  no  one  is  in  the  building  to 
receive  a  warning,  we  further  recommend  that  the  sheriff  should  be 
empowered  to  decide  on  the  matter  of  forcible  entry,  acting  in  good  faith  and 
having  regard  to  all  the  circumstances  of  the  case,  such  as  whether  the 
occupant  has  remained  continually  out  of  the  building  to  avoid  the  sheriff.  In 
some  instances,  for  example,  where  it  is  suspected  that  the  debtor  is  on 
vacation,  it  may  be  unreasonable  to  break  open  a  door  merely  because  the 
debtor  is  not  at  home.  In  other  cases  it  will  be  obvious  that  the  debtor  is 
attempting  to  evade  seizure.  We  believe  that  rigid  guidelines  in  this  matter 
would  be  counterproductive,  and  that  any  concerns  as  to  the  use  of  force  by 
enforcement  personnel  would  be  allayed  by  the  safeguards  that  we  have 
recommended. 

Our  recommendation  relating  to  the  use  of  force  makes  no  distinction 
between  entry  upon  a  dwelling  house  and  any  other  type  of  building.  The 
safeguards  recommended  should  be  more  than  adequate  to  protect  debtors 
who  are  not  seeking  to  defeat  the  seizure  and,  thereby,  their  creditors. 
Moreover,  to  create  such  a  distinction  might  serve  only  to  encourage  a 
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Presumably,  the  proposed  authorization  to  use  force  often  will  be  based  on  the  debtor's 
wilful  and  unlawful  refusal  of  entry  to  the  seizing  officer.  In  practice,  the  person  seeking  to 
avoid  a  seizure  normally  will  lock  his  doors  on  the  officer.  Consequently,  permission  to  use 
force  ordinarily  will  cause  some  damage,  but  damage  that  could  have  been  prevented  by 
cooperation  with  the  seizing  officer  and  subsequent  use  of  judicial  proceedings  to  seek 
repossession  of  the  goods.  It  is  arguable,  then,  that  the  phrase  "any  damage"  in  subsection 
(4)  is  too  wide,  in  that  the  subsection  authorizes  compensation  to  a  person  who,  to  some 
extent  at  least,  must  be  considered  to  be  the  author  of  his  own  misfortune. 


fraudulent  debtor  to  move  his  exigible  property  from  one  location  to  another  in 
an  attempt  to  thwart,  delay  or  defeat  effective  enforcement.  Finally,  whether 
the  debtor  is  at  home  or  in  his  office  or  place  of  business,  an  adequate  but 
unheeded  warning  should  be  taken  as  a  clear  manifestation  of  a  desire  to 
obstruct  the  sheriff  and  avoid  seizure.  As  we  have  said,  if  the  sheriff  cannot  be 
persuaded  to  abandon  his  attempt  to  seize  the  property,  the  proper  forum  for 
challenging  the  seizure  ought  to  be  the  court.  Where  the  debtor  is  not  present, 
the  requirement  that  reasonable  steps  be  taken  to  exhaust  all  other  means  of 
entry  will  act  as  a  caution  against  the  precipitate  use  of  force. 

Where  entry  is  made  in  the  absence  of  the  occupant,  the  sheriff  should  be 
required  to  leave  the  premises  as  secure  as  possible,  having  regard  to  the 
nature  of  his  entry,  the  type  of  premises  involved,  and  all  other  circumstances 
of  the  case.356 

We  further  recommend  that,  where  the  sheriff  believes,  on  reasonable 
and  probable  grounds,  that  the  debtor  or  some  other  individual  has  on  his 
person  some  property  in  respect  of  which  the  debtor  has  an  exigible  right,  title 
or  interest,357  the  sheriff  should  be  empowered  to  examine  the  debtor  or  the 
other  individual.  Where,  after  an  examination,  the  debtor  or  other  individual 
refuses  to  deliver  exigible  property  to  the  sheriff  and,  subsequent  to  a 
reasonable,  but  unheeded,  warning  concerning  the  consequences  of  continued 
obstruction,  the  sheriff  should  be  empowered  to  use  reasonable  force  against 
the  person  of  the  debtor  or  the  other  individual.  In  this  connection,  reference 
should  be  made  to  section  6  of  The  Replevin  Act: 

6.  Where  the  property  to  be  replevied  or  any  part  of  it  is  reasonably  supposed  to 
be  concealed  either  about  the  person  or  on  the  premises  of  the  defendant  or  of  any 
other  person  holding  it  for  him  and  the  sheriff  demands  from  the  defendant  or 
such  other  person  delivery  thereof  and  delivery  is  neglected  or  refused,  he  may, 
and,  if  necessary  shall,  search  and  examine  the  person,  and,  subject  to  sections  4 
and  5,  the  premises  of  the  defendant  or  other  person,  for  the  purpose  of  replevying 
the  property  or  any  part  of  it,  and,  if  found,  shall  make  replevin  according  to  the 
order. 

If  the  sheriff  should  abuse  any  of  the  powers  recommended  above,  we 
recommend  that  the  seizure  of  exigible  property  ought  to  remain  valid,  but 
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A  rather  more  onerous  duty  sometimes  has  been  placed  on  those  entering  premises  by 
force.  For  example,  under  the  U.K.  Rights  of  Entry  (Gas  and  Electricity  Boards)  Act,  1954, 
c.  21,  force  may  be  used  in  some  stipulated  circumstances.  S.  2(5)  then  provides  as  follows: 
"Any  person  who,  in  the  exercise  of  a  right  of  entry  under  the  authority  of  a  warrant  granted 
under  this  section,  enters  any  premises  which  are  unoccupied,  or  premises  of  which  the 
occupier  is  temporarily  absent,  shall  leave  the  premises  as  effectually  secured  against 
trespassers  as  he  found  them."  See,  also,  the  U.K.  Gas  Act,  1948,  c.  67,  Third  Schedule, 
para.  36. 

The  Chairman  of  the  Commission,  Dr.  D.  Mendes  da  Costa,  dissents,  in  part,  from  this 
recommendation.  He  is  of  the  view  that  the  sheriff  should  be  empowered  to  use  force  against 
the  person  of  the  debtor  or  others  only  in  the  presence  of  a  police  officer. 
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that  he  should  be  subject  to  a  civil  action  by  the  aggrieved  party.358  However, 
we  do  not  believe  that  such  powers  ordinarily  will  be  exceeded;  if  anything,  it 
is  more  likely  that  sheriffs  will  continue  to  act  circumspectly  and  with  an 
abundance  of  caution.  We  are  of  the  opinion  that  the  present,  very  cautious, 
practice  of  the  sheriffs  is  yet  another  reasonable  answer  to  concerns  about  the 
potential  for  abuse  of  their  power. 


(iv)  Inventory  of  Seized  Property 

Rule  557  of  the  Supreme  Court  of  Ontario  Rules  of  Practice  provides,  in 
part,  as  follows: 

557.  Where  goods  or  chattels  are  seized  in  execution  under  a  writ  of  fieri  facias, 
the  sheriff  or  his  officers  acting  for  him  shall,  on  request,  deliver  to  the  owner,  his 
agent  or  servant,  an  inventory  thereof  before  they  are  removed  from  the  premises 
on  which  they  have  been  so  seized  .... 

No  similar  provision  exists  with  respect  to  a  seizure  in  the  small  claims  courts. 
Moreover,  because  of  the  inclusion  of  the  words  "on  request",  there  is  no 
mandatory  requirement  for  the  sheriff  to  draw  up  a  list  of  seized  goods  and 
deliver  it  to  the  debtor.  On  the  other  hand,  under  The  Absconding  Debtors 
Act,359  an  inventory  is  mandatory.  Section  7  provides,  in  part,  as  follows: 

7.  [The  sheriff]  shall  immediately  call  to  his  assistance  two  substantial 
freeholders  of  his  county,  and  with  their  aid  shall  make  a  just  and  true  inventory 
of  all  the  personal  property,  evidence  of  title  or  debts,  books  of  account,  vouchers 
and  papers  that  he  has  attached,  and  shall  return  such  inventory  signed  by 
himself  and  such  freeholders,  together  with  the  order. 

In  Quebec,  the  debtor,  if  present,  is  given  the  opportunity  to  acknowledge 
the  seizure.  Article  590  of  the  Code  of  Civil  Procedure360  provides  as  follows: 

590.  The  seizure  is  recorded  in  minutes  prepared  by  the  seizing  officer  and 
containing: 

(a)  the  date  and  nature  of  the  writ  of  execution; 

(b)  the  day  and  hour  of  the  seizure; 

(c)  a  description  of  the  things  seized,  and,  in  the  case  of  items  of 
merchandise,  their  quantity,  weight  and  measure; 

(d)  the  name  and  signature  of  the  guardian  [of  the  seized  goods],  and,  in 
the  case  of  article  582,  the  signatures  of  the  witnesses. 


>8  See  New  South  Wales  Law  Reform  Commission,  Draft  Proposal  Relating  to  the 
Enforcement  of  Money  Judgments  (1975),  Draft  Bill,  s.  42(4),  quoted  above  in  the  text, 
where  compensation  for  "any  damage'''  is  awardable.  As  indicated  supra,  note  355,  this 
formulation  may  be  too  wide.  We  believe  that  compensation  should  be  awarded  only  where, 
and  to  the  extent  that,  the  damage  caused  by  the  use  of  force  is  not  reasonable,  since  it  is 
anticipated  that  some  damage  may  well  be  unavoidable  and  completely  warranted  in  the 
circumstances.  For  a  more  general  consideration  of  the  sheriffs  liability,  see  a  forthcoming 
Part  of  our  Report. 

359  R.S.O.  1970,c.  2. 
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The  debtor,  if  present,  must  be  called  upon  to  sign  the  minutes  which  must 
mention  that  he  was  so  called  upon,  and  what  answer  he  made,  or  that  he  was 
absent. 

In  England,  the  Payne  Committee  recommended  as  follows:361 

[Ujnder  the  new  system,  the  bailiff  should  make  an  inventory  of  the  goods  seized 
and  should  deliver  a  copy  to  the  debtor  or  leave  it  on  the  premises  where  the  levy 
has  taken  place. 

While  the  more  narrow  provisions  of  Rule  557  have  not  caused  any 
substantial  problems  in  the  past,  we  believe  that  some  potential  disputes 
concerning  seized  property  may  be  avoided  by  permitting  the  debtor  and  any 
other  interested  party  to  obtain  a  list  of  the  property  and  to  determine  its 
accuracy  either  at  the  time  of  seizure,  or  as  soon  thereafter  as  reasonably 
possible.  The  Commission  recommends  that  the  sheriff  should  be  under  a  duty 
to  draw  up  and  deliver  to  the  debtor  a  list  of  seized  property;  accordingly,  the 
words  "on  request"  should  be  deleted  from  Rule  557.  This  duty  should  apply 
to  all  seizures  in  respect  of  the  enforcement  of  judgments  from  all  courts. 
Where  the  debtor's  property  has  been  seized  from  a  third  party,  both  the  third 
party  and  the  debtor  should  be  provided  with  the  proposed  list.  Where  the 
property  has  been  seized  while  the  person  in  possession  of  it  is  not  present,  we 
recommend  that  the  sheriff  should  be  required  to  post  the  list  in  a  conspicuous 
place  in  or  about  the  location  where  the  property  was  found.  In  all  cases,  the 
list  should  be  signed  and  dated  by  the  sheriff. 

Where  seizure  is  effected  on  all  or  part  of  the  stock  of  a  commercial  or 
industrial  concern,  or  for  some  other  valid  reason,  it  may  not  be  reasonable  or 
practicable  to  itemize  the  specific  property  seized.  Under  these  circumstances, 
the  sheriff  should  be  required  to  describe  the  seized  property  sufficiently  to 
indicate  to  all  parties  what  has  been  taken,  having  regard  to  the  nature  of  the 
property,  the  extent  of  the  seizure  and  all  the  other  circumstances  of  the  case. 
While  the  adequacy  of  the  list  should  be  a  matter  for  the  sheriff,  he  should  be 
required  to  make  reasonable  efforts  to  provide  as  much  detail  as  possible. 

(v)     The  Control  of  Seized  Property 

In  the  ordinary  case,  the  sheriff  will  physically  seize  the  debtor's  chattels 
and  place  them  in  appropriate  storage  under  his  supervision  or  the  supervision 
of  an  agent.  While  the  common  law  does  impose  a  duty  on  the  seizing  officer  to 
safeguard  seized  property  until  it  has  been  sold,362  some  jurisdictions  have 
enacted  specific  legislation  in  this  regard.363 

In  a  subsequent  Part  of  this  Report,  we  shall  recommend  that  the  sheriff 
should  be  under  a  general  statutory  duty  to  act  reasonably  and  in  good  faith  in 
the  exercise  of  his  duties.  We  are  of  the  view  that  this  duty  is  sufficient  with 
respect  to  the  safeguarding  and  storage  of  property  physically  seized  by  the 


361  Payne  Report,  supra,  note  17,  at  182,  para.  693. 

362  See,  for  example,  Keene  v.  Dilke  (1849),  4  Exch.  388,  154  E.R.  1263;  and  Watson  v. 
Murray  &  Co.,  [1955]  2Q.B.  1,  [1955]  1  All  E.R.  350. 

363  See,  for  example,  the  U.K.  County  Courts  Act,  1959,  c.  22,  s.  125,  and  arts.  583  et  seq.  of 
the  Quebec  Code  of  Civil  Procedure,  R.S.Q.  1977,c.  C-25. 
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sheriff.  Accordingly,  the  sheriff,  for  example,  would  be  entitled  to  deposit  the 
seized  goods  in  the  enforcement  office,  in  a  private  warehouse  or  with  some  fit 
person,  so  long  as  the  disposition  is  reasonable  in  all  the  circumstances. 

In  some  instances,  however,  it  may  not  be  feasible  or  desirable  to  seize 
and  remove  the  property  from  the  possession  of  the  debtor  or  from  the 
possession  of  a  third  party.364  At  the  present  time,  sheriffs  occasionally  "seize" 
chattels,  but  permit  the  debtor  to  retain  physical  possession  of  them,  either 
until  a  satisfactory  agreement  is  reached  respecting  payment  of  the  judgment, 
involving  the  creditor's  express  acquiescence  in  the  debtor's  retention  of 
possession,  or  until  the  sale  of  the  chattels.  This  type  of  seizure  arrangement  is 
commonly  known  as  "walking  possession".  In  order  to  inform  the  debtor  or 
other  party  of  what  his  obligations  are  under  this  procedure,  and  in  order  to 
secure  his  agreement  with  respect  to  the  retention  of  the  seized  property,  the 
debtor  or  other  party  is  required  to  sign  an  acknowledgment  and  undertak- 
ing.365 

The  "walking  possession"  method  of  seizing  personal  property  has  no 
statutory  or  regulatory  authorization  in  Ontario;366  however,  some  jurisdic- 
tions have  legislated  in  this  regard.367  As  we  noted  earlier,368  for  an  act  to 
constitute  a  legally  valid  seizure,  physical  contact  with  or  possession  of  the 
goods  is  not  necessary,  so  long  as  an  intention  to  seize  is  made  clear.369 
Moreover,  it  has  been  decided  that,  where  a  "walking  possession"  agreement 
is  executed,  and  the  sheriff  quits  the  premises  without  the  goods,  an 
abandonment  of  the  seizure  has  not  necessarily  taken  place.370 


364 


365 


See  supra,  this  Chapter,  Section  3(b)(i)b(2).  It  was  recommended  there  that  the  seizure 
of  property  in  the  sole  possession  of  a  third  party  ought  to  be  effected  by  means  of  a  notice  of 
seizure.  Where  the  third  party  does  not  claim  possession  of  the  property  or  does  not  dispute 
its  exigibility,  the  sheriff  would  be  empowered  to  seize  the  property  physically.  However,  we 
indicated  that  physical  seizure  from  the  third  party  might  not  be  feasible  or  desirable. 

The  form  used,  for  example,  in  the  Judicial  District  of  York  provides  as  follows: 

We,  the  undersigned,  acknowledge  to  have  received  from. 
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368 
369 

370 


Esquire,  Sheriff  of ,  and  for  and  on  his  behalf  and 

account,  the  undermentioned  Property,  Goods,  Chattels  and  Effects,  seized  and  taken 
possession  of  by  him  under  and  by  virtue  of  the  Writ  of  Fieri  Facias  within  mentioned, 
that  is  to  say: 

[the  property  is  listed  here] 

Which  said  Property,  Goods  and  Chattels,  we  hereby  undertake  and  agree  to  hold 
possession  of  for  him,  and  return  the  same  to  him,  the  said  Sheriff,  his  Deputy  or 
Officers,  in  the  same  state  and  condition  they  are  now  in,  whenever  demanded  by  him 
or  them. 

By  way  of  analogy,  see  The  Absconding  Debtors  Act,  R.S.O.  1970,  c.  2,  s.  12(1),  which 
permits  the  defendant  to  provide  a  bond  in  return  for  a  court  order  that  the  property  "be 
restored  to  the  debtor". 

See  The  Executions  Act,  R.S.S.  1978,  c.  E-12,  s.  4:  "Where  the  sheriff  having  seized 
goods  under  a  writ  of  execution  takes  a  bond  from  the  execution  debtor  binding  him  to  hold 
the  goods  for  the  sheriff  and  to  deliver  them  upon  demand,  the  sheriff  shall  be  deemed  to 
remain  in  possession  during  the  currency  of  the  bond  and  the  obliger  to  be  his  bailee . " 

See  supra,  this  Chapter,  Section  1  (c). 

See  Young  v.  Dencher,  [1923]  1  D.L.R.  432  (Alta.  S.C.,  App.  Div.). 

See  Ibid.,  at  448  {per  Clarke,  J. A.),  and  Re  Bishop  and  Traders  Finance  Corporation 
Ltd.,  [  1 966]  2  O.R.  343  (C.A.),  at  398  {per  Kelly,  J.A.),  both  quoted  infra,  this  Section. 
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Although  the  legitimacy  of  "walking  possession"  would  appear  to  be 
settled  in  Ontario,371  such  is  not  the  case  in  all  jurisdictions.  Moreover,  the 
logistics  of  this  procedure  are  not  entirely  clear.  In  the  Alberta  case  of  Young 
v.  Dencher311  Hyndman,  J. A.,  had  cause  to  pass  on  "the  practice  which  has 
grown  up  of  seizing  goods  and  then  leaving  them  in  the  possession  of  the 
execution  debtor,  taking  an  agreement  or  bond  from  the  latter  . .  ,".373  In  the 
Young  case,  it  was  held  that  the  agreement  did  not  prevent  an  abandonment, 
because  the  sheriff  never  had  "actual  possession",  which  is  a  requirement  for  a 
seizure,  or,  if  he  had  "actual  possession",  he  gave  it  up  upon  the  execution  of 
the  debtor's  agreement.  The  learned  judge  went  on  to  state  that  "in  the 
absence  of ...  an  enactment,  (which  is  the  case  in  this  Province  at  the  present 
time),  leaving  goods  in  the  debtor's  or  claimant's  possession  would  amount  to 
an  abandonment".374 

Clarke,  J. A.,  while  reaching  the  same  conclusion  on  the  facts,  appeared 
to  be  more  willing  to  view  a  "walking  possession"  type  of  arrangement  as 
constituting  a  valid  seizure  if  certain  prerequisites  were  met.  After  noting  the 
absence  of  any  supervision  and  of  any  notice  to  the  public,  and  after  noting  the 
three  month  duration  of  the  arrangement  in  question,  he  stated:375 

I  would  hesitate  to  hold  that  the  fact  of  leaving  the  goods  seized  in  the  possession 
of  the  execution  debtor  for  a  reasonable  time  under  an  arrangement  whereby  the 
goods  were  to  be  held  for  the  sheriff  would  in  itself  constitute  an  abandonment . . . 
[B]ut  I  think  it  not  unreasonable  in  such  a  case  to  require  that  some  kind  of  notice 
be  given  of  the  seizure  such  as  posting  up  a  notice  of  the  seizure  containing  a  list 
of  the  goods  in  some  conspicuous  place  on  the  premises  and  that  an  application  for 
removal  and  sale  be  made  promptly  by  the  execution  creditor. 

Perhaps  the  most  pertinent  modern  consideration  of  the  relationship 
between  a  seizure,  an  abandonment  and  "walking  possession"  occurred  in  the 
Ontario  case  of  Re  Bishop  and  Traders  Finance  Corporation  Ltd.,316  where 
Kelly,  J.A.,  said:377 

To  bring  into  existence  the  sheriff's  special  property  in  the  goods,  it  is 
essential  that  he  make  a  seizure,  and  to  keep  alive  the  special  property  it  is 
essential  that  until  sale  he  retain  possession  of  the  goods  seized.  While  it  is  not 
requisite  that  the  Sheriff  remove  the  goods  into  a  place  where  they  are  in  his 
actual  and  sole  possession  and  control,  nevertheless  he  must  in  some  manner 
assert  his  possessory  right.  This  is  commonly  done  by  keeping  a  bailiff  in 
possession  in  the  premises  where  the  goods  are  found  when  seized.  Another 
acceptable  and  more  common  procedure  is  for  the  Sheriff,  after  making  a  formal 
seizure  and  taking  an  inventory  of  the  goods  to  take  from  the  debtor  a  written 
undertaking  not  to  remove  the  goods  nor  to  permit  their  removal  by  anyone  else. 


371 


372 


See  Re  Bishop  and  Traders  Finance  Corporation  Ltd.,  ibid. 
Supra,  note  369. 


373  Ibid.,  at  444. 


374 


Ibid.,  at  446. 


375  Ibid.,  at  448. 


376  [1966]  2  0.R.  343(C.A.). 

377  Ibid.,  at  348. 
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This  relieves  the  debtor  of  the  annoyance  and  expense  of  the  constant  attendance 
of  the  Sheriff  or  his  officer  on  the  premises.  This  is  referred  to  as  'walking 
possession'  and  is  a  clear  demonstration  that  the  Sheriff  is  continuing  to  assert  his 
property  in  these  goods. 

If,  however,  the  Sheriff  holding  no  such  undertaking  from  the  judgment 
debtor  discontinues  his  actual  possession  of  the  goods  seized,  and  does  not 
continue  to  assert  that  the  right  to  possession  is  his  alone,  the  goods  cease  to  be 
under  seizure  and  the  Sheriffs  special  property  ceases  to  exist .... 

The  same  type  of  reasoning  is  now  prevalent  in  English  jurisprudence.378 
In  addition,  according  to  the  Payne  Report,379  the  "walking  possession" 
procedure  works  satisfactorily.  However,  the  Committee  wished  to  see 
legislation  specifically  outlining  the  procedure.  Basically,  the  Committee 
recommended  that  the  enforcement  officer  making  the  "seizure"  should  make 
an  inventory  of  the  goods  seized  and  should  deliver  a  copy  to  the  debtor  or 
leave  it  on  the  premises  where  the  levy  has  taken  place.  The  inventory  should 
contain  a  statement,  in  a  prescribed  form,  that  thereafter,  until  the  removal  or 
sale  of  the  goods  or  until  the  writ  has  been  otherwise  superseded,  the  debtor 
should  not  remove  or  sell  or  permit  the  removal  or  sale  of  any  of  the  goods 
comprised  in  the  inventory.380 

Another,  more  recent,  recommendation  concerning  the  safeguarding  of 
seized  goods  appears  in  the  1975  New  South  Wales  Report.381  Sections  41  and 
42  of  the  accompanying  Draft  Bill  deal  with  goods  "capable  of  manual 
delivery"  that  the  Registrar  may  request  the  debtor  or  person  in  possession  to 
deliver  to  him.  Where  that  person  refuses  to  do  so,  and  where  the  officer  of  the 
Registrar  "has  reasonable  cause  for  suspecting"  that  the  goods  are  in  certain 
premises,  the  officer,  under  section  42(  1  )(b)(ii),  may  enter  those  premises  and 

order  any  person,  including  the  person  to  whom  the  request  was  made,  to  keep 
possession  of  the  property  on  behalf  of  the  Registrar. 

Under  section  42(3)  of  the  Draft  Bill, 

[a]ny  person  in  relation  to  whom  an  order  is  made  under  subsection  (l)(b)(ii) 
shall  be  responsible  to  the  Registrar  for  the  safe-keeping  of  any  property  specified 
in  the  order. 

The  above  provisions,  however,  appear  to  apply  only  in  somewhat  narrow 
circumstances.  For  example,  they  apply  only  with  respect  to  goods  that  are 
"capable  of  manual  delivery".  We  are  of  the  view  that  "walking  possession" 
ought  to  be  equally  relevant  in  respect  of  goods  that  may  not  be  so  described. 


378  See,  for  example,  Lloyds  and  Scottish  Finance,  Ltd.  v.  Modern  Cars  and  Caravans 
(Kingston),  Ltd.,  [1966]  1  Q.B.  764,  [1964]  2  All  E.R.  732,  and  National  Commercial 
Bank  of  Scotland  Ltd.  v.  Arcam  Demolition  and  Construction  Ltd.,  [1966]  2  Q.B.  593, 
[1966]  3  All  E.R.  113(C.A.). 

379  Supra,  note  17. 

380  Ibid.,al  182,  paras.  692-93. 

381  New  South  Wales  Law  Reform  Commission,  Draft  Proposal  Relating  to  the  Enforcement 
of  Money  Judgments  ( 1 975). 
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The  Commission  has  concluded  that  the  practice  of  "walking  possession" 
should  be  legitimized  by  statute.  Accordingly,  we  recommend  that,  where  the 
sheriff  believes  that  it  is  not  feasible  or  desirable  to  seize  and  remove  property 
from  the  possession  of  the  debtor  or  another  person,  he  should  be  empowered 
to  take  "walking  possession"  of  the  seized  property  in  order  to  permit  its 
retention  by  the  debtor  or  other  person.  In  this  way,  extensive  moving  or 
storage  charges,  for  example,  may  be  avoided.  The  determination  whether  to 
permit  a  person  to  retain  at  least  temporary  possession  of  seized  property  by 
means  of  a  "walking  possession"  arrangement  should  be  left  to  the  sheriff 
alone,  with  a  right  of  appeal  to  the  county  or  district  court  by  the  creditors  and 
any  person  refused  the  right  to  retain  possession  under  a  "walking  possession" 
agreement.  In  our  view,  to  require  a  court  to  determine  initially  the  right  to 
"walking  possession"  would  involve  unwarranted  delay  and  expense. 

The  form  of  the  "walking  possession"  agreement  should  be  prescribed  by 
regulation.  Two  copies  of  the  agreement  should  be  signed  by  both  the  sheriff 
and  the  debtor,  or  other  party,  with  one  copy  being  left  with  or  mailed  to  the 
person  with  whom  the  agreement  has  been  concluded.  The  prescribed  form 
should  provide  specifically  for  the  party's  agreement  that, 

1.  the  property  (described  in  sufficient  detail  to  permit  ready 
identification)  has  been  seized  and  the  party  holds  the  property 
solely  as  the  agent  for  the  sheriff, 

2.  the  party  will  not  remove,  dispose  or  otherwise  deal  with  all  or  part 
of  the  seized  property,  or  any  interest  in  it,  without  the  express 
permission  of  the  sheriff, 

3.  the  party  will  alert  the  sheriff  immediately  if  any  other  person  should 
seek  to  remove,  dispose  of,  or  deal  with  the  property,  or  any  part  of  it, 
and 

4.  whenever  demanded,  the  party  will  account  for,  return  or  give  up  the 
property,  or  any  part  of  it,  to  the  sheriff,  in  the  same  state  and 
condition  as  it  was  received,  subject  to  reasonable  wear  and  tear, 
unless  from  the  nature  of  the  property  or  for  any  other  reason  (and 
not  through  the  fault  or  negligence  of  the  party)  the  property  cannot 
be  so  accounted  for,  returned  or  given  up. 

Additional  terms  should  be  permissible,  having  regard  to  the  particular 
circumstances  of  each  case.  The  list  that  appears  above  should  form  the 
minimum  terms  of  any  agreement  for  "walking  possession". 

Where,  contrary  to  the  "walking  possession"  agreement,  the  party  in 
possession  of  seized  property  under  the  agreement  sells  or  otherwise  disposes 
of  the  seized  property  in  his  possession,  we  recommend  that  a  bona  fide 
transferee  for  value,  and  without  notice  of  the  delivery  of  a  writ  of 
enforcement  against  the  debtor  to  the  enforcement  office,  should  take  clear 
title  to  the  property,  notwithstanding  the  "walking  possession"  type  of  seizure. 

The  preceding  recommendation  would  alter  the  law  respecting  the  rights 
of  bona  fide  transferees  of  seized  property  where  "walking  possession"  has 
been  taken.  Section  1 0(  1 )  of  The  Execution  Act  provides  that  Supreme  Court 
and  county  and  district  court  writs  of  execution  bind  the  debtor's  goods  from 
the  delivery  of  the  writs  to  the  sheriff  for  execution.  However,  section  10(1) 
also  provides  that,  subject  to  two  exceptions,  a  writ  does  not  prejudice  the  title 
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to  goods  acquired  by  a  bona  fide  transferee  for  valuable  consideration  and 
without  notice  that  such  writ  "by  virtue  of  which  the  goods  of  the  execution 
debtor  might  be  seized  or  attached  has  been  delivered  to  the  sheriff  and 
remains  in  his  hands  unexecuted'' \382  As  we  have  indicated  earlier,383  there  is 
little  jurisprudence  on  the  meaning  to  be  given  to  the  term  "unexecuted". 
There  is,  however,  some  case  law  to  the  effect  that,  where  a  seizure  has  been 
effected,  "it  is  . . .  impossible  to  regard  the  writ  as  one  which  still  '[remains] 
unexecuted  in  the  hands  of  the  sheriff  ",384  Accordingly,  a  seizure,  including 
presumably  even  a  "walking  possession"  type  of  seizure,  will  now  terminate 
the  protection  afforded  to  a  bona  fide  transferee  under  section  10(1). 

Our  recommendation,  protecting  a  bona  fide  transferee  of  goods  seized 
from  the  debtor  or  another  party  under  a  "walking  possession"  arrangement, 
is  premised  essentially  on  the  ordinary  requirements  of  relatively  free 
commerce  and  on  the  fact  that,  unlike  the  case  where  the  chattels  have  been 
seized  physically,  some  transferable  interest  appears  to  be,  and  actual 
possession  is,  in  the  party  disposing  of  the  property.  Under  these  circum- 
stances, we  believe  that  it  is  neither  practicable  nor  desirable  for  a  prospective 
transferee  to  be  required  to  search  in  the  enforcement  office  to  discover 
whether  the  debtor  has  had  enforcement  measures  initiated  against  him. 
However,  we  do  not  go  as  far  as,  for  example,  The  Personal  Property  Security 
Act,3*5  where  a  purchaser  of  goods  from  a  seller  selling  "in  the  ordinary  course 
of  business"  takes  free  of  the  security  interest  "even  though  it  is  perfected  and 
the  transferee  actually  knows  of  it".386  We  believe  that  actual  knowledge  of  the 
initiation  of  enforcement  measures  against  the  debtor  ought  to  deprive  the 
purchaser  of  the  recommended  protection.  Where,  however,  there  is  no  such 
actual  knowledge,  the  inference  of  ownership  from  actual  possession  in  the 
debtor's  hands  is  such  as  to  favour  the  encouragement  of  free  commerce  and 
unfettered  business  dealings. 

In  order  to  alert  prospective  transferees  to  the  status  of  the  seized  goods 
in  the  possession  of  a  debtor  or  other  party,  and  in  order  to  minimize  the 
opportunities  for  fraudulent  disposition  by  the  party  in  possession  of  them,  the 
Commission  recommends  that  the  sheriff  should  be  required  to  affix,  attach  or 
apply  to  the  seized  goods  a  conspicuous  notice  that  the  goods  have  been  seized 
under  a  "walking  possession"  arrangement  and  that  no  removal  or  disposition 
whatsoever  may  be  effected  without  the  express  consent  of  the  sheriff.  Where 
for  some  reason  the  notice  cannot  be  placed  on  the  goods  themselves  —  for 
example,  where  growing  crops  are  seized  —  the  sheriff  should  post  the  notice 
in  such  manner  as  to  alert  prospective  transferees  as  effectively  as  possible 
under  the  circumstances.  The  statute  should  recognize,  then,  that  there  may 
be  instances  where  the  posting  or  affixing  of  a  reasonably  accessible  notice 
may  not  be  practicable  or  where  some  variation  of  the  above  rule  may  be 
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Emphasis  added. 

See  supra,  this  Chapter,  Section  3(a)(ii). 

Lloyds  and  Scottish  Finance,  Ltd.  v.  Modern  Cars  and  Caravans  (Kingston),  Ltd.,  [1966] 
1  Q.B.  764,  at  781,  [1964]  2  All  E.R.  732,  at  740.  Emphasis  in  original. 

R.S.O.  1970,  c.  344. 

Ibid.,  s.30(\). 
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necessary  or  desirable.  The  sheriff  should  be  permitted  by  the  legislation  to 
exercise  some  degree  of  judgment  with  respect  to  the  nature,  extent  and 
placement  of  the  notice. 

Finally,  the  Commission  recommends  that,  in  addition  to  the  obligation 
of  the  sheriff  to  obtain  the  proposed  "walking  possession"  agreement  from  the 
debtor  or  third  party,  the  sheriff,  acting  reasonably  and  in  good  faith,  should 
be  empowered  to  require  from  the  party  in  question  a  bond,  sureties,  security 
or  any  combination  thereof. 


4.      THE  SALE  OF  PERSONAL  PROPERTY:  REFORM  ISSUES 
AND  RECOMMENDATIONS 

The  ultimate  sanction  against  a  debtor,  at  least  in  respect  of  active 
enforcement  measures  taken  against  him,  is  the  sale  of  his  seized  property. 
The  writ  of  fieri  facias  in  the  Supreme  Court  and  county  and  district  courts 
does  not  simply  enjoin  the  sheriff  to  seize  the  debtor's  goods  and  chattels;  it 
requires  him  to  realize  a  stipulated  amount  from  the  debtor's  property.387  A 
very  similar  type  of  form,  directed  to  the  sheriff,  is  issued  in  the  provincial 
courts  (family  division)388  and,  notwithstanding  some  differences  in  style  and 
language,  the  form  used  in  the  small  claims  courts  also  requires  the  seizing 
officer,  the  bailiff,  to  realize  a  stipulated  amount  from  the  property  of  the 
debtor.389 

In  addition  to  the  general  sale  provision  in  section  18  of  The  Execution 
Act,  the  sale  of  specific  types  of  personal  property  is  provided  for  in  various 
other  sections  of  The  Execution  Act,  dealing  with  shares,390  patents,391  book 
debts,  choses  in  action  and  "securities  for  money"392  and  chattels  subject  to  a 
mortgage.393  Rules  557-59  of  the  Supreme  Court  of  Ontario  Rules  of  Practice, 
dealing  with  the  procedural  aspects  of  a  sale  of  goods  and  chattels  under  a 
Supreme  Court  and  county  and  district  court  execution,  provide  as  follows: 

557.  Where  goods  or  chattels  are  seized  in  execution  under  a  writ  of  fieri  facias, 
the  sheriff  or  his  officers  acting  for  him  shall,  on  request,  deliver  to  the  owner,  his 
agent  or  servant,  an  inventory  thereof  before  they  are  removed  from  the  premises 
on  which  they  have  been  so  seized,  and  no  sheriff  or  other  officer  shall  sell  any 
goods  or  chattels  under  a  writ  of  execution  until  he  has  previously  thereto 
forwarded  a  notice  of  the  time  and  place  of  the  sale  to  the  execution  creditor  or  his 
solicitor  and  to  the  said  owner,  his  agent  or  servant,  by  registered  mail  to  the  last 
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See  Form  1 15,  the  general  form  of  writ  used  in  the  Supreme  Court  and  county  and  district 
courts. 


388  See  O.  Reg.  386/79,  Form  37,  passed  under  The  Provincial  Courts  Act,  R.S.O.  1970,  c. 
369. 

389  See  R.R.O.  1970,  Reg.  801,  Form  25. 

390  The  Execution  Act,  ss.  14,  15  and  16. 
m  Ibid.,s.  17. 

392  Ibid.,  s.  19. 

393  Ibid.,  ss.  21-26. 
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known  address,  at  least  eight  days  prior  to  the  date  of  the  sale,  and  by  publishing 
such  notice  in  a  newspaper  having  a  general  circulation  in  the  county  or  district 
where  the  goods  or  chattels  have  been  seized. 

558.  Where  goods  are  seized  by  a  sheriff  under  a  writ  of  fieri  facias  and  they 
remain  unsold  in  his  hands  for  want  of  buyers,  he  shall  state  in  his  return  of 
"goods  on  hand  for  want  of  buyers",  the  time  when  and  the  place  where  such 
goods  were  offered  for  sale  by  him  and  the  names  of  at  least  three  persons  who 
were  present  at  the  time  of  such  attempted  sale,  if  so  many  were  present,  but,  if  so 
many  were  not  present,  then  the  names  of  those  who  were  present,  if  any,  and  that 
there  were  no  others,  and,  if  no  person  was  present,  then  he  shall  state  that  fact. 

559.  Where  a  sheriff  makes  a  return  to  a  writ  of  fieri  facias  that  he  has  goods 
and  chattels  or  lands  and  tenements  on  hand  for  want  of  buyers,  the  execution 
creditor  may  give  written  instructions  to  the  sheriff  to  expose  for  sale  or  sell,  or 
cause  to  be  sold,  the  said  goods  or  lands  for  the  best  price  that  can  be  obtained  for 
the  same  and  the  said  writ  of  fieri  facias  shall  continue  in  full  force  and  effect  as  to 
any  residue  owing  thereunder  after  such  sale. 

The  main  statutory  provisions  respecting  sales  under  small  claims  court 
executions  are  to  be  found  in  sections  127  and  128  of  The  Small  Claims 
Courts  Act,394  which  provide  as  follows: 

127.  The  bailiff,  after  making  a  seizure  under  an  execution  against  goods,  shall 
endorse  thereon  the  date  of  the  seizure,  and  shall  immediately  and  at  least  eight 
days  before  the  time  appointed  for  the  sale  put  up  at  three  of  the  most  public 
places  in  the  division  where  any  property  liable  to  be  sold  under  the  execution  has 
been  taken,  public  notice,  signed  by  himself,  of  the  time  and  place  in  the  division 
when  and  where  it  will  be  exposed  for  sale,  and  the  notice  shall  describe  the 
property  taken. 

1 28.  The  property  so  taken  shall  not  be  sold  until  the  expiration  of  eight  days  at 
least  after  the  seizure  thereof,  except  upon  the  request  in  writing  under  the  hand 
of  the  party  whose  property  has  been  seized. 

The  relevant  provisions  in  the  small  claims  court  rules  of  procedure  are  as 
follows:395 

64.-(l)  Where  the  bailiff  has  been  unable  to  effect  a  sale  for  a  reasonable 
amount,  he  shall  return  the  execution  "property  on  hand  for  want  of  buyers". 

(2)  Where  an  execution  is  returned  "property  on  hand  for  want  of  buyers",  the 
clerk  shall,  at  the  written  request  of  the  execution  creditor,  issue  another 
execution  directing  the  bailiff  to  sell  the  property  on  hand  for  what  it  will  bring. 

Under  the  rules  of  procedure  applicable  in  the  provincial  courts  (family 
division),  the  following  provision  deals  with  an  execution  sale:396 

78.  Where  a  sheriff  makes  a  seizure  under  a  writ  of  execution,  he  shall  publish 
a  notice  of  sale  at  least  eight  days  before  the  sale,  specifying  the  date,  time  and 
place  of  the  sale  and  giving  a  description  of  the  property. 


394 
395 
396 


R.S.O.  1970,  c.  439. 

R.R.O.  1970,  Reg.  801,  r.  64. 

O.  Reg.  386/79,  r.  78,  passed  under  The  Provincial  Courts  Act,  R.S.O.  1970,  c.  369. 
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At  common  law,  the  sheriff  has  a  general  duty  to  maximize  the  price  at  a 
sale  of  seized  property.  However,  as  we  shall  see  in  the  following  Sections,  his 
general  duty  to  obtain  the  best  possible  price  is  tempered  by  the  test  of 
reasonableness397  and  is  subject  to  certain  other  common  law  duties  concerning 
the  time  within  which  he  must  sell  seized  property,  the  location  of  a  sale  and 
the  manner  in  which  such  property  may  be  sold.  At  least  to  some  extent,  these 
other,  parallel  duties  effectively  circumscribe  or  limit  the  sheriff's  general 
duty  concerning  the  maximization  of  price. 

The  Commission  has  given  careful  consideration  to  the  existing  rules  and 
practices  respecting  the  sale  of  personal  property,  and  has  come  to  the 
conclusion  that,  as  a  general  proposition,  the  present  procedures  are  operating 
satisfactorily.  No  case  for  a  fundamental  reform  of  these  procedures  has  been 
made  out,  although  in  the  following  Sections  we  shall  make  some  proposals 
respecting  certain  aspects  of  the  procedural  and  substantive  law  that  we 
believe  are  in  need  of  change  or  codification.  Moreover,  consistent  with  our 
general  approach,  we  recommend  that  uniform  rules  should  govern  the  sale  of 
personal  property  seized  under  a  writ  of  enforcement  issued  out  of  any  court 
and  enforced  through  the  enforcement  office. 


(a)    The  Time  of  Sale 

Whereas  the  Supreme  Court  Rules  of  Practice  are  silent  with  respect  to 
the  time  within  which  the  sheriff  must  commence  formal  sale  procedures  after 
a  seizure,  section  127  of  The  Small  Claims  Courts  Act  provides  that  the 
"bailiff,  after  making  a  seizure  under  an  execution  against  goods  . . .  shall 
immediately'1  put  up  public  notices  of  the  sale. 

The  common  law  position  is  somewhat  less  strict  than  section  127:  the 
sheriffs  duty  is  simply  to  sell  the  property  within  a  reasonable  time  after 
seizure.  However,  the  sheriff  cannot  delay  the  sale  merely  because,  for 
example,  the  delay  is  beneficial  to  all  parties.398  While  no  precise  time  for  sale, 
applicable  in  all  circumstances,  can  be  gleaned  from  the  case  law,  it  is  clear 
that  seized  property  cannot  be  hoarded  indefinitely.  In  Associates  Finance  Co. 
Ltd.  v.  Webber,  Anderson,  J.,  made  the  following  statement  with  respect  to  the 
seizure  and  sale  of  shares  in  a  private  company,  but  applicable  generally: 


.399 


'Execution'  does  not  mean  'seizure'  but  'seizure  and  sale'.  The  present  practice  of 
the  Sheriff  seizing  shares  in  private  companies  and  holding  them  in  his  custody  is 
not  correct.  His  duty  is  to  seize  and  sell .... 


397 


399 


The  common  law  concerning  the  duty  of  a  sheriff  when  faced  with  what  he  considers  to  be 
unreasonably  low  bids  is  not  entirely  satisfactory.  Whereas,  for  example,  in  Keightley  v. 
Birch  (181 4),  3  Camp.  52 1 ,  it  was  held  that  it  is  not  sufficient  for  the  sheriff  to  sell  goods  to 
the  highest  bidder  greatly  under  their  value,  the  case  of  Cramer  v.  Murphy  (1887),  20 
L.R.Ir.  572  (Q.B.D.),  decided  that  the  sheriff  may  sell  at  any  price  if  the  sale  is  properly 
advertised  and  if  the  sheriff  is  not  negligent.  See,  also,  Maple  Leaf  Lumber  Co.  v.  Caldbick 
(1917),40O.L.R.512(App.Div.). 

See  In  re  Sheriff  of  Essex,  Terrell  v.  Fisher  (1862),  10  W.R.  796  (Ex.). 

(1972),  28  D.L.R.  (3d)  673  (B.C.S.C.).,  at  686. 
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Where,  however,  the  sheriff  does  not  act  expeditiously,  it  is  clear  that  the 
ultimate  sale  itself  is  valid,  but  that  he  will  be  held  liable  to  the  creditor  or  the 
debtor  on  proof  of  actual  damage.400 

In  some  jurisdictions  the  sheriff  has  been  granted  a  statutory  discretion 
with  respect  to  the  time  of  sale,  often  related  to  the  best  price  for  which  the 
property  is  likely  to  be  sold.  In  New  York,  for  example,  section  5233(a)  of  the 
Civil  Practice  Law  and  Rules401  provides  for  a  sale  ". . .  at  such  time  ...  as  in 
[the  sheriff's]  judgment  will  bring  the  highest  price  . . .".  Such  jurisdiction  is 
intended  to  enure  to  the  benefit  of  the  creditors  and  the  debtor.  Two  examples 
of  circumstances  in  which  some  benefit  may  result  from  this  type  of  discretion 
are  where  it  is  advisable  to  sell  certain  types  of  property  only  in  large  lots  of  the 
same  class,  and  where  there  is  a  real  financial  advantage  in  selling  at  a 
particular  time  of  year.  Presumably,  while  the  sheriff  would  be  saved  harmless 
under  the  New  York  legislation  where  in  all  the  circumstances  he  has  acted 
reasonably  and  in  good  faith,  there  may  be  more  chance  under  the  more 
amorphous  common  law  rules  that  his  actions  would  be  subsequently 
impugned:  under  these  rules,  the  sheriff  is  permitted  less  latitude  and 
generally  is  obligated  to  sell  as  soon  as  reasonably  possible,  notwithstanding 
his  better  judgment  that  a  delay  would  benefit  all  parties.  In  any  event,  under 
the  present  regime,  the  sheriff  normally  will  consult  with  all  concerned  and 
will  attempt  to  arrive  at  some  mutually  satisfactory  solution  to  any  conflict 
that  may  arise  with  respect  to  the  time  of  sale.  All  parties  normally  wish  the 
sale  to  bring  in  the  highest  price  and,  accordingly,  they  usually  will  agree  to  a 
suitable  time  for  the  sale  in  order  to  realize  this  price. 

The  Commission  does  not  believe  that,  in  determining  the  time  of  sale, 
the  sheriff  should  have  regard  only  to  obtaining  the  highest  possible  price. 
Rather,  we  recommend  as  a  general  principle  that  the  sheriff  should  be  under 
a  statutory  duty  to  commence  sale  proceedings  within  a  reasonable  time 
subsequent  to  a  seizure.  The  determination  of  what  is  a  reasonable  time  for 
sale  should  be  left  to  the  sheriff.  In  making  this  determination,  he  should  be 
required  to  act  in  good  faith  and  to  have  regard  to  all  the  circumstances  of  the 
case,  including  the  wishes  of  all  the  creditors,  the  nature  of  the  property  and 
the  opportunity  for  a  beneficial  price.  This  proposal  in  some  circumstances 
may  reverse  the  traditional  common  law  position  where,  as  we  have  seen,  even 
a  universally  beneficial  delay  may  not  be  "reasonable".402 

However,  if  the  sheriff  delays  a  sale,  it  must  not  be  tantamount  to  an 
outright  prohibition  or  refusal  in  the  face  of  one  or  more  creditors  seeking  to 
have  the  property  sold.  So  long  as  any  creditor  wishes  to  sell  the  seized 
property,  the  property  should  be  sold.  Again,  the  thrust  of  enforcement 
activity  is  seizure  and  sale,  not  simply  the  removal  of  property  from  the 
custody  of  the  debtor. 

It  will  be  noted  that,  in  determining  what  is  a  reasonable  time  for  sale,  we 
have  recommended  that  the  sheriff  should  be  required  to  have  regard  to  the 
wishes  of  all  the  creditors.  The  seizing  creditor,  for  example,  may  have  some 


400  See  Aireton  v.  Davis  ( 1 833),  9  Bing.  740,  3  Moo.  &  S.  1 38,  2  L.J.C.P.  89. 

401  New  York  L.  1962,  c.  308,  as  amended. 

402 


See  supra,  note  398,  and  supporting  text. 


123 


reason  of  his  own  for  desiring  what  is  in  effect  a  stay  of  enforcement 
proceedings  subsequent  to  the  seizure.  Other  creditors,  quite  legitimately, 
may  seek  as  early  a  sale  as  possible.  Since  the  enforcement  proceedings  are 
undertaken  for  the  benefit  of  all  creditors  who  may  share  rateably  under 
creditors'  relief  legislation,403  we  believe  it  would  be  a  mistake  to  permit  the 
seizing  creditor  alone  to  dictate  the  commencement  or  stay  of  sale 
proceedings.  It  may  be  only  fortuitous  that  one  creditor,  rather  than  another, 
is  in  the  position  of  instructing  the  sheriff  to  seize.  Therefore,  we  have 
recommended  that  all  other  creditors  should  be  given  an  equal  opportunity  to 
influence  the  sheriffs  decision  concerning  the  most  advantageous  time  for  the 
sale. 

We  also  have  proposed  that  in  determining  the  time  of  sale  the  sheriff 
should  have  regard  to  the  nature  of  the  property  seized.  In  this  connection,  we 
wish  to  make  several  special  recommendations  for  an  expeditious  sale  of  seized 
property  that  falls  into  one  or  more  of  the  following  categories: 

1.  perishable  property; 

2.  rapidly  depreciating  property; 

3.  property  in  respect  of  which  the  cost  of  its  continued  custody  or 
storage  or  maintenance  by  or  on  behalf  of  the  enforcement  office  is 
significantly  out  of  proportion  to  its  estimated  sale  value; 

4.  property  in  respect  of  which  continued  custody  or  storage  is  unsafe 
or  unsanitary;  and 

5.  any  other  species  of  property  that  for  some  reason  should  be  sold 
expeditiously. 

At  present,  neither  The  Execution  Act  nor  any  higher  or  lower  court  rules 
of  procedure  make  any  special  provision  with  respect  to  the  sale  of  the  types  of 
property  described  above.404  There  are,  however,  some  statutory  precedents 
from  other  jurisdictions,  and  an  analogous  provision  in  Ontario.  In  Alberta, 
for  example,  goods  "of  a  perishable  nature"  may  be  sold  by  the  sheriff  "in  any 
manner  he  deems  proper  without  any  order".405  In  Saskatchewan,  goods  of  this 
kind,  as  well  as  goods  "of  such  a  character  as  not  to  allow  of  a  delay  of  ten  days 
as  hereinbefore  provided  . . .  may  be  sold  forthwith".406  Article  575  of  the 
Quebec  Code  of  Civil  Procedure™1  addresses  itself  to  the  sale  of  perishable  and 
rapidly  depreciating  goods  and  of  goods  too  costly  to  store,  although  in  article 
575  it  is  only  a  "judge"  who  "may  order  them  to  be  sold  forthwith  without 
other  formalities  than  those  that  he  prescribes". 


403 


405 


407 


See  Part  1,  Chapter  3,  Section  5(d)(iv),  of  this  Report. 

Although,  as  we  have  seen,  The  Small  Claims  Courts  Act  does  contain  provisions  for  an 
expeditious  sale.  S.  127  requires  the  bailiff  to  commence  sale  proceedings  in  all  cases 
"immediately"  after  effecting  a  seizure  of  goods.  Moreover,  s.  128  permits  an  immediate 
sale,  without  the  eight  day  notice  of  sale  requirement,  "upon  the  request  in  writing"  of  the 
debtor.  A  similar  provision  appears  in  s.  1 28  of  the  U.K.  County  Courts  Act,  1 959,  c.  22. 

The  Seizures  Act,  R.S. A.  1970,  c.  338,  s.  31(2). 

The  Executions  Act,  R.S.S.  1978,  c.  E-12,  s.  18. 

R.S.Q.  1977,  c.  C-25. 
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In  Ontario,  an  analogous  sale  procedure  is  provided  by  The  Absconding 
Debtors  Act,40*  which  is  concerned  with  prejudgment  enforcement  remedies. 
Section  8(1)  provides  for  a  six  day  notice  of  sale  "unless  any  of  the  property  is 
of  such  a  nature  as  not  to  allow  of  that  delay,  in  which  case  the  sheriff  may  sell 
it  forthwith. .  .".409 

American  enactments  manifest  a  wide  variety  of  special  provisions 
relating  to  expeditious  sales.  In  some  instances,  notice  is  required,  thereby 
likely  implying  that  the  sale  is  to  be  by  public  auction;410  in  other  instances,  a 
court  may  order  an  immediate  sale,  on  such  terms  as  it  directs;411  and  in  yet 
further  instances  the  sheriff  is  empowered  to  determine  the  time,  place  and 
manner  of  sale.412 

We  are  of  the  view  that,  where  the  type  of  property  described  above  is  to 
be  sold,  the  ordinary  rules  respecting  the  time  and  manner  of  sale  are 
inappropriate.  These  rules  could  serve  to  prejudice  creditors,  and  therefore 
debtors,  by  delaying  a  sale  to  the  point  where,  for  example,  the  seized  property 
perishes  or  loses  all  or  most  of  its  resale  value,  or  the  costs  of  storage  or 
maintenance  far  surpass  its  value. 

On  the  other  hand,  we  do  recognize  that,  while  procedures  permitting  an 
expeditious  sale  of  seized  property  may  protect  the  interests  of  creditors  in 
securing  a  relatively  high  sale  price,  such  procedures  may  also  prejudice 
potential  claimants  to  that  property.  In  this  connection,  it  is  essential  to 
anticipate  a  proposal  that  we  shall  make  in  Chapter  5,  dealing  with  the 
assertion  of  claims  to  seized  property  by  third  parties  and  with  the  resolution 
of  disputes  between  claimants  and  creditors.  In  Chapter  5,  we  shall 
recommend  that  a  notice  of  seized  property  should  be  served  on  all  known 
potential  claimants  and  that  all  claimants  should  have  a  stipulated  period  of 
time  within  which  to  assert  a  claim  to  the  seized  property.413  Furthermore,  we 
shall  recommend  that  at  any  sale  of  seized  property414  the  purchaser  should 
acquire  clear  title  subject  only  to  the  right,  title  or  interest  of  a  person  who  has 
filed  and  successfully  maintained  such  a  right,  title  or  interest  prior  to  the  time 
of  sale.  In  other  words,  under  our  proposals  the  failure  to  assert  a  claim  to 
seized  property  prior  to  sale  would  extinguish  that  claim.  However,  while  any 
claim  to  the  property  itself  would  be  lost  upon  sale,  we  shall  recommend  that 
claimants  should  be  entitled  to  assert  a  claim  to  the  proceeds  of  the  sale  at  any 
time  until  such  proceeds  have  been  distributed  to  creditors  by  the  sheriff. 

408  R.S.O.  1970,  c.  2. 


409 


410 


411 


412 


413 


414 


The  power  to  sell  the  property  "forthwith"  arguably  relates  only  to  the  otherwise  normal 
procedure  of  allowing  a  six  day  notice  of  the  sale,  but  does  not  relate  to  the  public  auction 
requirement.  If  this  conclusion  is  accurate,  the  provision  is,  to  this  extent  at  least,  somewhat 
anomalous;  it  seems  strange  that  where  an  expeditious  sale  is  required  it  is  nonetheless 
required  to  be  by  public  auction  only. 

California  Code  of  Civil  Procedure,  s.  692,  para.  1 . 

New  York  Civil  Practice  Law  and  Rule?,  s.  5233(c). 

Michigan  Revised  Judicature  Act,  s.  600.6035(1). 

See  infra,  Chapter  5. 

Where  the  claimant  successfully  maintains  a  claim  to  sole,  unencumbered  ownership  and 
possession,  there  of  course  will  be  no  sale  of  the  seized  property,  for  it  will  be  returned  to  the 
claimant. 
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From  the  foregoing  description  of  our  future  proposals,  then,  it  should  be 
clear  that  a  premium  would  be  placed  on  the  timely  assertion  of  a  claim  by  a 
claimant.  Moreover,  it  also  should  be  clear  that  any  proposals  to  permit  the 
expeditious  sale  of  the  types  of  property  listed  above  bear  critically  on  the 
rights  of  claimants  to  that  property:  to  repeat,  a  sale  of  the  property  will 
extinguish  those  claims  to  the  property  that  are  not  filed  prior  to  the  sale. 
Consequently,  while  we  do  advocate  special  sale  treatment  for  the  property 
described  earlier  in  this  Section,  we  also  believe  that  provision  must  be  made 
to  protect  potential  claimants  to  that  property. 

Having  regard  to  the  issues  raised  in  the  preceding  paragraphs,  the 
Commission  makes  the  following  recommendations.  Where  property  to  be 
sold  falls  into  one  or  more  of  the  categories  listed  above,  the  sheriff  should  be 
empowered  to  sell  it  expeditiously,  in  any  manner  calculated  to  bring  the 
highest  price.  In  such  cases,  the  sheriff,  acting  reasonably  and  in  good  faith, 
should  have  jurisdiction  to  dispense  with  the  public  auction  requirement  to  be 
proposed  later  in  this  Section  and,  except  for  the  requirement  to  give  notice  to 
the  classes  of  person  described  below,  any  of  the  other  formal  procedural 
requirements  to  be  provided  for  in  the  new  rules  to  be  proposed  governing 
sales.415  In  order  to  safeguard  the  interests  of  the  parties,  however,  the  debtor 
and  creditors  should  be  given  a  right  to  challenge  the  decision  of  the  sheriff  by 
way  of  an  application  to  the  county  or  district  court.  We  are  of  the  view  that 
the  sheriff  should  be  given  the  discretion  proposed  above  in  order  to  protect  the 
interests  of  the  creditors  and,  indirectly,  the  debtor  as  well.  To  repeat,  he  must 
act  reasonably  and  in  good  faith.  Moreover,  failing  this,  he  would  be  subject  to 
an  action  for  negligence  or  wrongful  sale  even  subsequent  to  a  sale. 

While,  as  we  shall  propose,  a  sale  would  extinguish  any  claim  to  a  right, 
title  or  interest  in  the  property  itself,  we  believe  that  some  means  must  be 
found  of  protecting  the  interests  of  claimants.  We  recommend  that,  where  an 
expeditious  sale  has  been  effected  under  the  circumstances  described  above, 
the  sheriff  should  be  entitled  to  distribute  the  proceeds  to  creditors  only  upon 
the  expiration  of  thirty  days  from  the  sale,  and  only  where  no  claim  to  the 
proceeds  has  been  made  within  this  period.  Where  a  claim  is  made  to  the 
proceeds,  the  sheriff  should  not  be  entitled  to  distribute  the  proceeds,  and  the 
ordinary  method  of  prosecuting  and  resolving  the  claim416  should  apply 
accordingly.  In  this  way,  while  claimants  will  not  have  a  claim  against  the 
property  itself  subsequent  to  a  sale,  they  will  have  a  reasonable  opportunity  to 
make  a  claim  to  the  proceeds  of  the  sale. 

We  now  wish  to  turn  to  one  final  matter  respecting  expeditious  sales.  In 
this  connection,  reference  should  be  made  to  section  1 28  of  The  Small  Claims 
Courts  Act,  which  provides  that  the  usual  eight  day  notice  of  sale  requirement 
may  be  waived  in  favour  of  a  more  expeditious  sale  "upon  the  request  in 
writing  under  the  hand  of  the  party  whose  property  has  been  seized".  A 
similar  provision  may  be  found  in  section  128(b)  of  the  U.K.  County  Courts 
Act,  1959.417 


See  the  following  Sections. 
416  See  infra,  Chapter  5,  Section  1  (d)(iv). 


417 


C.  22. 
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One  of  the  problems  associated  with  this  right  of  the  debtor  concerns  his 
bona  fides  in  requesting  an  immediate  sale.  This  matter  is  discussed  briefly  by 
Davies  in  McKeon's  Small  Claims  Court  Handbook:4™ 

Where  the  owner  requires  sale  immediately  in  order  to  avoid  the  sheriff 
demanding  and  obtaining  the  goods  under  the  Creditors'  Relief  Act,  sec.  25'419^ 
the  bailiff  is  justified  in  refusing  although  the  bailiff  is  entitled  to  sell  the  goods  as 
long  as  the  actual  demand  has  not  been  made.  Woolford  v.  Levy,  [1892]  1  Q.B. 
772.  The  power  conferred  by  this  section  should  not  be  exercised  by  the  bailiff 
without  the  consent  of  the  judgment  creditors  for  they  are  entitled  to  see  that  the 
maximum  price  is  obtained  for  the  goods. 

Of  course,  other  instances  may  arise  where  a  debtor,  who  for  some  reason  is 
not  unduly  concerned  with  realizing  sufficient  proceeds  to  pay  off  his  creditors, 
may  request  a  speedy  sale  notwithstanding  that  it  is  clearly  financially 
advantageous  to  delay. 

The  Commission  recommends  the  repeal  of  section  128  of  The  Small 
Claims  Courts  Act,  but  not  specifically  or  solely  because  it  may  be  abused.  If 
debtor  abuse  or  fraud  were  the  only  concern,  provision  always  could  be  made, 
for  example,  for  mandatory  concurrence  by  the  sheriff  or  the  creditors,  or 
both.  Rather,  we  recommend  its  repeal  essentially  because,  in  our  view,  our 
previous  proposals  provide  the  necessary  flexibility  with  respect  to  expeditious 
sales. 


(b)     Notice  of  a  Sale 

At  the  present  time,  Rule  557  of  the  Supreme  Court  Rules  of  Practice 
requires  that  the  sheriff  forward  to  the  creditor  and  the  owner  of  the  seized 
property  a  notice  of  sale.  This  notice  must  specify  only  "the  time  and  place  of 
the  sale".  Both  The  Small  Claims  Courts  Act420  and  the  provincial  court 
(family  division)  rules  of  procedure421  require  that,  in  addition  to  the  time  and 
place  of  sale,  the  requisite  notice  should  contain  a  description  of  the  property 
to  be  sold.  In  the  interest  of  uniformity,  and  as  a  matter  of  policy,  we 
recommend  that  all  individual  and  public  notices  and  all  advertisements  of 
sale  ought  to  include  the  following  minimum  information: 

1 .  the  date,  time  and  location422  of  the  sale; 

2.  a  reasonable  description  of  the  property  to  be  sold;  and 

3.  the  specific  right,  title  or  interest  to  be  sold. 

There  is  clearly  a  new  importance  to  be  ascribed  to  the  information  referred  to 
in  paragraph  3,  in  light  of  the  recommendations  to  be  made  in  Chapter  5 


418  (3ded.,  1975),  at  113. 

419  S.  25  permits  the  sheriff  to  demand  property  or  proceeds  in  the  bailiffs  hands  where  the 
sheriff  does  not  have  sufficient  property  or  proceeds  in  his  own  hands  to  pay  all  executions 
and  certificates. 

420  R.S.O.  1970,c.  439,  s.  127. 

421  O.  Reg.  386/79,  r.  78. 

422  With  respect  to  the  location  of  the  sale,  see  infra,  this  Chapter,  Section  4(c). 
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whereby  a  purchaser  at  an  execution  sale  would  acquire  clear  title,  subject 
only  to  the  right,  title  or  interest  of  a  person  who  has  filed  and  successfully 
maintained  a  claim  to  such  a  right,  title  or  interest  prior  to  the  time  of  sale. 

Insofar  as  persons  to  whom  a  notice  of  a  sale  should  be  sent  is  concerned, 
at  present  the  notice  of  the  sale  now  must  be  forwarded  to  only  "the  execution 
creditor  or  his  solicitor  and  to  the  . . .  owner,  his  agent  or  servant",423  and  even 
this  limited  requirement  is  found  exclusively  under  the  Supreme  Court  Rules 
of  Practice;  no  mention  of  individual,  as  opposed  to  public,  notification  is  made 
with  respect  to  sales  enforcing  small  claims  court  or  provincial  court  (family 
division)  judgments. 

Insofar  as  notice  to  "the  execution  creditor"  is  concerned,  it  would  seem 
that  only  the  seizing  creditor  is  comprehended  by  Rule  557.  At  the  present 
time,  and  under  the  proposed  regime,  all  creditors  who  have  initiated 
enforcement  measures  in  the  enforcement  office  are  and  would  be  entitled  to 
share  rateably  in  any  distribution  of  sale  proceeds.424  As  a  result,  all  such 
creditors  clearly  have  a  financial  interest  in  the  conduct  and  outcome  of  the 
sale.  With  respect  to  notice  to  the  "owner",  the  Commission  is  of  the  view  that 
this  term  is  too  ambiguous.  If  it  is  intended  to  mean  or  include  the  debtor,  as  it 
must,  then  the  term  "debtor"  should  be  used  instead.425 

One  other  category  of  interested  party  may  have  a  financial  stake  in  the 
property  to  be  sold:  that  is  to  say,  persons  who  have  filed  and  successfully 
maintained  a  claim  to  some  right,  title  or  interest  in  the  property,  and 
therefore  whose  right,  title  or  interest  is  to  be  preserved  subsequent  to  the  sale. 
Under  our  later  proposals  these  persons  will  be  known  to  the  enforcement 
office  at  the  time  of  sale,  so  that  sending  notice  to  them  would  not  be  an 
administratively  difficult  task.426 


Accordingly,  the  Commission  recommends  that  the  following  persons 
should  be  sent  notice  of  a  sale  by  ordinary  prepaid  mail:427 

1 .  all  creditors  who  are  entitled  to  share  in  the  proceeds  of  the  sale; 

2.  the  debtor;  and 

3.  any  person  who  has  filed  and  successfully  maintained  a  claim  to 
some  right,  title  or  interest  in  respect  of  the  property,  and  therefore 
whose  right,  title  or  interest  is  to  be  preserved  subsequent  to  the  sale. 


423  Supreme  Court  of  Ontario  Rules  of  Practice,  R.R.O.  1 970,  Reg.  545,  r.  557. 

424  See,  now,  The  Creditors'  Relief  Act,  R.S.O.  1970,  c.  97,  considered  in  a  subsequent  Part 
of  our  Report. 

425  The  term  "debtor"  is  used,  for  example,  in  s.  14(2)  of  The  Seizures  Act,  R.S.A.  1970,  c. 
338. 


426 


427 


In  Chapter  5,  we  shall  recommend  that  subsequent  to  a  seizure  the  sheriff  should  be 
required  to  serve  a  "notice  of  seized  property"  and  a  prescribed  proof  of  claim  form  on  all 
persons  who,  to  the  knowledge  or  in  the  reasonable  belief  of  the  sheriff,  may  have  some 
right,  title  or  interest  in  the  seized  property.  Such  persons  would  be  given  the  opportunity  to 
make  their  claim  to  the  enforcement  office. 

R.  557  of  the  Rules  of  Practice  now  requires  "registered  mail".  We  do  not  see  the  need  for 
registered  mail. 
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This  recommendation  should  apply  even  where  there  has  been  or  is  to  be  a  sale 
of  perishable  or  other  similar  property  to  which  reference  was  made  in  the 
immediately  preceding  Section. 

In  addition  to  the  notice  of  sale  served  on  various  interested  parties,  the 
law  also  imposes  public  notice  and  advertisement  requirements  prior  to  a  sale. 
Throughout  common  law  jurisdictions,  public  notice  and  advertisement 
requirements  illustrate  a  great  variety  of  permutations  and  combinations.  The 
same  is  true  in  Ontario.  For  example,  in  the  higher  courts,  Rule  557  of  the 
Supreme  Court  Rules  of  Practice  enjoins  the  sheriff  to  give  public  notice  of 
sale  "by  publishing  such  notice  in  a  newspaper  having  a  general  circulation  in 
the  county  or  district  where  the  goods  or  chattels  have  been  seized".  Section 
1 27  of  The  Small  Claims  Courts  Act  requires  the  bailiff  to  "put  up  at  three  of 
the  most  public  places  in  the  division  where  any  property  liable  to  be  sold 
under  the  execution  has  been  taken,  public  notice,  signed  by  himself.  The 
rules  of  procedure  passed  in  respect  of  the  provincial  courts  (family  division) 
merely  provide  that  the  sheriff  must  "publish  a  notice  of  sale".428 

Other  jurisdictions  exhibit  a  wide  range  of  notice  requirements,  with 
many  jurisdictions  requiring  more  than  one  type  of  notice.  For  example,  in 
Alberta  and  Saskatchewan,  the  sheriff  is  given  a  measure  of  discretion  with 
respect  to  the  notice  requirements,429  although  in  Alberta,  an  advertisement 
always  must  appear  in  the  sheriffs  office,430  while  in  Saskatchewan  a  notice 
must  appear  in  some  other  specified  public  office.431  In  yet  other  jurisdictions, 
the  posting  of  a  notice  in  a  "public  place"  alone  is  required.432  It  is  noteworthy 
that,  despite  the  range  of  public  notice  requirements,  sheriffs  only  infrequently 
are  granted  discretionary  powers  with  respect  to  public  notice  and  advertise- 
ment of  the  sale.  On  the  other  hand,  the  mandatory  posting  of  sale  notices  in  a 
"public  place"  appears  to  be  popular,  presumably  reflecting  the  belief  that  this 
requirement  allows  for  some  flexibility  concerning  where  such  notices  ought  to 
appear,  and  that  as  a  result  of  their  being  in  a  "public  place"  the  notices  will 
be  widely  viewed. 

Having  regard  to  the  various  alternatives  described  above,  the  Commis- 
sion recommends  as  follows: 

1 .      an  advertisement  of  the  sale  should  be  placed  in  a  newspaper  having 
a  general  circulation  in  the  locality  where  the  property  is  to  be  sold; 


428 
429 


O.Reg.  386/79,  r.  78. 

The  Seizures  Act,  R.S.A.1970,  c.  338,  s.  14(3)(b),  and  The  Executions  Act,  R.S.S.  1978, 
c.  E-12,s.  18. 


430 
431 


The  Seizures  Act,  R.S.A.  1970,  c.  338,  s.  14(3)(a). 

The  Executions  Act,  R.S.S.  1 978,  c.  E- 1 2,  s.  1 8. 

432  The  Executions  Act,  R.S.M.  1970,  c.  El 60,  s.  22(2),  as  amended  by  An  Act  to  Amend  the 
Executions  Act,  S.M.  1970,  c.  35,  s.  9;  California  Code  of  Civil  Procedure,  s.  692,  para.  2; 
New  York  Civil  Practice  Law  and  Rules,  s.  5233(b);  Michigan  Revised  Judicature  Act,  s. 
600.6031. 
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2.  a  public  notice  of  the  sale  should  be  posted  in  the  enforcement  office 
having  carriage  of  the  enforcement  proceedings;433 

3.  the  sheriff  should  not  be  empowered  to  omit  or  vary  the  basic  public 
advertisement  and  notice  requirements  stipulated  in  paragraphs  1 
and  2;  and 

4.  the  sheriff  should  be  empowered  to  require  a  more  comprehensive  or 
widely  disseminated  advertisement  or  notice  if,  having  regard  to  all 
the  circumstances,  he  deems  it  reasonable  and  desirable  to  do  so. 

We  further  recommend  that  no  sale  should  be  commenced  until  eight 
days  have  elapsed  from  compliance  with  the  proposed  individual  and  public 
notice  and  advertisement  requirements.434  This  minimum  period  of  delay  will 
allow  sufficient  time  for  those  persons  interested  to  prepare  for  the  sale,  and 
will  provide  an  opportunity  for  the  debtor  who  has  not  made  his  selection  at 
the  time  of  seizure  to  claim  any  available  exemptions.435 

Finally,  some  brief  mention  should  be  made  here  of  the  consequences  of  a 
failure  to  give  proper  notice  of  the  sale  to  the  persons  described  above.  In 
Maple  Leaf  Lumber  Co.  v.  Caldbick,4*6  the  execution  creditors  contended  that 
a  defect  in  the  sheriffs  notice,  misdescribing  one  item  out  of  seven  set  out  in 
the  notice,  was  sufficient  to  void  the  sale  to  an  innocent  purchaser.  Meredith, 
C.J.C.P.,  after  reviewing  Canadian,  English  and  American  authorities  on  the 
effect  of  both  a  failure  to  give  notice  and  a  defect  in  a  notice,  stated  that 
neither  would  be  sufficient  to  invalidate  a  sale  to  an  innocent  purchaser.  It  also 
was  concluded,  however,  that  a  negligent  sheriff  would  be  subject  to  an  action 
by  the  party  injured  so  long  as  actual  damage  was  proved.437 

It  cannot  reasonably  be  suggested  that  such  a  procedural  irregularity 
should  precipitate  an  automatic  invalidation  of  a  sale  to  an  innocent 
purchaser.  In  rebutting  this  argument  and  justifying  the  view  he  took  of  the 
proper  rule,  Meredith,  C.J.C.P.,  stated:438 

It  is  difficult  to  perceive  how  the  rule  could  be  otherwise  if  sheriffs'  sales  are 
to  be  effectual;  few  would  give  a  full  or  fair  price  for  a  precarious  title:  few  would 
attend  such  sales. 

We  are  in  fundamental  agreement  with  the  results  of  the  Maple  Leaf 
Lumber  Co.  case.  However,  we  do  believe  that  the  law  ought  to  be  codified  for 
greater  certainty.  This  view  applies  equally  to  both  the  individual  notice  and 


433  Supreme  Court  of  Ontario  Rules  of  Practice,  R.R.O.  1 970,  Reg.  545,  r.  564(  1  )(c),  dealing 
with  the  notices  required  prior  to  a  sale  of  land,  provides  that  the  sheriff  must  post  "a  notice 
of  such  sale  in  a  conspicuous  place  in  his  office".  Concerning  the  enforcement  office  having 
carriage  of  enforcement  proceedings,  see  Part  I,  Chapter  3,  Section  5(b) ,  of  this  Report. 

434  See,  now,  Rules  of  Practice,  ibid.,  r.  557;  The  Small  Claims  Courts  Act,  R.S.O.  1970,  c. 
439,  s.  1 27;  with  respect  to  the  provincial  courts  (family  division),  see  O.Reg.  386/79,  r.  78. 

435  See  supra,  this  Chapter,  Section  3(b)(ii)e. 

436  (1917),  40O.L.R.  512  (App.  Div.). 

437  Ibid.,  at  524,  per  Hodgins,  J.A. 

438  Ibid.,  at  516. 
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public  notice  and  advertisement  requirements.  Accordingly,  the  Commission 
recommends  that  the  failure  of  the  sheriff  to  comply  with  the  individual  and 
public  notice  and  advertising  provisions,  or  a  defect  in  a  notice  or 
advertisement,  ought  not  to  invalidate  a  sale  to,  or  prejudice  the  title  of,  an 
innocent  purchaser  for  value.439  While,  as  under  the  present  law,  a  negligent 
sheriff  should  be  liable  at  the  instance  of  an  aggrieved  party  suffering  actual 
loss,  we  do  not  believe  that  this  liability  ought  to  be  singled  out  for  codification: 
it  clearly  falls  within  the  general  rule  respecting  liability  for  negligent  acts  or 
omissions,440  a  matter  to  which  we  shall  return  in  a  later  Part  of  this  Report. 


(c)    The  Location  of  a  Sale 

In  Ontario,  no  express  provision  governs  the  selection  of  the  location  of  a 
sale.  It  has  been  held,  however,  that  a  sale  is  not  permissible  on  the  debtor's 
premises  without  the  debtor's  consent,  except  perhaps  if  a  sale  elsewhere  is 
impossible  to  arrange.441  In  England,  the  Payne  Report  took  issue  with  the 
restrictiveness  of  the  common  law  and  advocated  a  more  flexible  approach. 
After  citing  the  case  of  Watson  v.  Murray  &  Co.,442  reflecting  the  common  law 
position,  the  Payne  Report  stated  as  follows:443 

The  Under-SherirTs'  Association  pointed  out  difficulties  that  arise  in  applying  this 
decision,  particularly  where  there  is  a  levy  at  shop  premises  or  where  machinery 
and  bulky  items  may  be  involved.  We  think  there  is  a  great  deal  of  force  in  their 
suggestion  that  the  officer  carrying  out  the  execution  should  be  given  the  right  to 
sell  on  the  debtor's  premises;  we  accordingly  recommend  that  this  right  be 
conferred  upon  the  Enforcement  Office  in  cases  in  which  the  premises  on  which 
the  execution  is  levied  comprise  exclusively  business  premises. 

While  the  Commission  endorses  the  preceding  proposal  by  the  Payne 
Committee,  we  are  of  the  opinion  that  it  does  not  go  far  enough.  We  do  not 
believe  that  the  jurisdiction  of  the  sheriff  ought  to  be  limited  to  ordering  a  sale 
on  the  debtor's  premises  where  they  "comprise  exclusively  business  premises". 
We  recommend  that  the  sheriff  should  be  empowered  to  determine  the 
location  of  the  sale  and  that,  in  making  this  determination,  he  should  be 


439  See  California  Law  Revision  Commission,  Tentative  Recommendation  Relating  to 
Enforcement  of  Judgments  (March  1979),  proposed  s.  703.620(c):  "Failure  to  give  notice 
as  required  by  this  section  does  not  invalidate  the  sale."  The  California  Commission's 
Comment  states  that  this  provision  "codifies  existing  law". 

440  See,  however,  ibid.,  proposed  s.  703.650:  "A  levying  officer  who  sells  property  without 
giving  the  required  notice  is  liable  to  the  judgment  creditor  and  the  judgment  debtor,  for  the 
actual  damages  caused  by  the  failure  to  give  the  notice."  As  the  Comment  indicates,  the 
forfeiture  of  $100  by  the  levying  officer  to  the  aggrieved  party  under  former  s.  693  is  not 
continued. 


441 


443 


See  Watson  v.  Murray  &  Co.,  [1955]  2  Q.B.  1,  [1955]  1  All  E.R.  350.  See,  also, 
McMasterv.  McPherson  (1839),  6  O.S.  16  (Q.B.).  There  is  case  law  to  the  effect  that  once 
permission  is  granted,  it  is  irrevocable:  McGillis  v.  McMartin  (1844),  1  U.C.Q.B.  145. 

Supra,  note  441. 

Supra,  note  17,  at  183,  para.  697. 
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required  to  act  reasonably  and  in  good  faith.  There  ought  to  be  no  statutory  or 
regulatory  restrictions  on  him.444  The  parties,  however,  should  be  given  a  right 
of  appeal  from  the  sheriffs  decision  to  a  county  or  district  court. 

The  Commission  believes  that  considerable  flexibility  is  warranted  in 
respect  of  the  location  of  a  sale,  and  that  it  is  not  self-evident  that  non-business 
premises  should  be  excluded  automatically  as  a  site.  Clearly,  there  are  many 
valid  reasons  for  and  against  holding  the  sale  on  the  debtor's  business  or  non- 
business premises;  with  the  injunction  to  act  reasonably  and  in  good  faith,  it  is 
expected  that  the  sheriff  will  consider,  for  example,  the  nature  of  the  goods, 
the  extent  to  which  they  may  be  easily  or  safely  moved,  the  type  of  debtor  — 
that  is,  whether  the  debtor  is  a  natural  or  corporate  person,  a  partnership,  or  a 
commercial  or  industrial  enterprise  —  the  nature  of  the  premises  where  the 
goods  were  found,  and  the  existence  of  special  or  necessary  facilities,  on  or  off 
such  premises,  designed  to  facilitate  the  sale  of  the  goods.  In  the  majority  of 
cases,  the  sheriff  will  not  find  it  expedient  to  sell  a  small  quantity  of  chattels  at 
the  home  of  a  natural  debtor.  We  do  not  believe,  however,  that  a  strict 
prohibition  is  justified  if  common  sense  dictates  otherwise. 


(d)    The  Manner  of  Sale 

While  it  is  not  explicit  in  the  governing  legislation  and  rules,  execution 
sales  are  now  conducted  by  public  auction,  at  least  initially.  With  respect  to 
the  position  after  an  unsuccessful  public  auction  sale,  Rules  558  and  559  of  the 
Supreme  Court  Rules  of  Practice  provide  as  follows: 

558.  Where  goods  are  seized  by  a  sheriff  under  a  writ  of  fieri  facias  and  they 
remain  unsold  in  his  hands  for  want  of  buyers,  he  shall  state  in  his  return  of 
"goods  on  hand  for  want  of  buyers",  the  time  when  and  the  place  where  such 
goods  were  offered  for  sale  by  him  and  the  names  of  at  least  three  persons  who 
were  present  at  the  time  of  such  attempted  sale,  if  so  many  were  present,  but,  if  so 
many  were  not  present,  then  the  names  of  those  who  were  present,  if  any,  and  that 
there  were  no  others,  and,  if  no  person  was  present,  then  he  shall  state  that  fact. 

559.  Where  a  sheriff  makes  a  return  to  a  writ  of  fieri  facias  that  he  has  goods 
and  chattels  or  lands  and  tenements  on  hand  for  want  of  buyers,  the  execution 
creditor  may  give  written  instructions  to  the  sheriff  to  expose  for  sale  or  sell,  or 
cause  to  be  sold,  the  said  goods  or  lands  for  the  best  price  that  can  be  obtained  for 
the  same  and  the  said  writ  of  fieri  facias  shall  continue  in  full  force  and  effect  as  to 
any  residue  owing  thereunder  after  such  sale. 

The  somewhat  ambiguous  provision  in  Rule  558  that  goods  "remain 
unsold"  for  "want  of  buyers",  leaves  open  the  precise  cause  of  the  unsuccessful 
sale,  be  it  the  absence  of  a  satisfactory  bid  or  the  absence  of  any  bid 
whatsoever.  The  applicable  small  claims  court  rule  is,  however,  less  cryptic: 


.445 


64.-(l)  Where  the  bailiff  has  been  unable  to  effect  a  sale  for  a  reasonable 
amount,  he  shall  return  the  execution  "property  on  hand  for  want  of  buyers". 


444  The  Chairman  of  the  Commission,  Dr.  D.  Mendes  da  Costa,  dissents,  in  part,  from  this 
recommendation.  He  is  of  the  view  that  the  sheriff  should  be  empowered  to  sell  seized 


445 


property  on  the  debtor's  premises  only  where  the  debtor  consents  to  a  sale  at  this  location. 
R.R.O.  1970,  Reg.  801,  r.  64(1).  Emphasis  added. 
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Where,  following  an  unsuccessful  public  auction,  property  is  "on  hand  for 
want  of  buyers",  rule  64(2)  implicitly  permits  a  sale  other  than  by  public 
auction:446 

64. -(2)  Where  an  execution  is  returned  "property  on  hand  for  want  of  buyers", 
the  clerk  shall,  at  the  written  request  of  the  execution  creditor,  issue  another 
execution  directing  the  bailiff  to  sell  the  property  on  hand  for  what  it  will  bring. 

At  least  in  theory,  the  advantages  of  a  sale  by  public  auction  accrue  to  all 
parties,  including  the  sheriff,  for  such  a  sale  is  open  for  all  to  attend  and 
inspect  the  goods.  Therefore,  such  a  sale  may  well  preclude  potential  criticism 
concerning  the  ultimate  price  obtained,  whereas  private  sales  are  less  open  to 
the  same  kind  of  scrutiny.  It  has  been  argued  that  the  price  obtained  at  a 
public  auction  of  personal  property,  although  not  of  real  property,  reflects,  or 
at  least  more  accurately  reflects,  the  "true  market  value"  of  the  item  in 
question,  but  of  course  scientific  certainty  is  not  possible.  However,  it  seems 
far  more  likely  that  the  value  of  an  item  is  distorted  to  some  degree  by  any 
method  of  execution  sale.  As  Meredith,  C.J.C.P.,  stated  in  Maple  Leaf 
Lumber  Co.  v.  Caldbick,  "at  a  forced  sale  prices  are  low  as  a  rule,  it  is  an 
opportunity  that  buyers  take  in  the  hope  of  'getting  a  bargain'  ",447 
Consequently,  one  should  not  overemphasize  the  nexus  between  a  public 
auction  and  realization  of  the  "true  market  value".  The  high  visibility  of  such 
a  sale  is  likely  a  more  compelling  justification  for  its  requirement. 

Most  jurisdictions  provide  for  sale  by  public  auction,  at  least  initially.  At 
common  law,  it  would  appear  that  there  was  some  authority  for  the  sheriff  to 
sell  by  private  sale,  so  long  as  he  received  a  reasonable  price.448  Under  the 
English  county  court  procedure,  the  following  exception  to  the  general  rule 
should  be  noted:449 


132.-(1)  Where  any  goods  are  to  be  sold  under  an  execution  for  a  sum 
exceeding  twenty  pounds  (including  legal  incidental  expenses),  the  sale  shall, 
unless  the  court  from  which  the  warrant  of  execution  issued  otherwise  orders,  be 
made  by  public  auction  and  not  by  bill  of  sale  or  private  contract,  and  shall  be 
publicly  advertised  by  the  registrar  on,  and  during  three  days  next  proceeding,  the 
day  of  sale. 

(2)  Where  any  goods  are  seized  in  execution  and  the  registrar  has  notice  of 
another  execution  or  other  executions,  the  court  shall  not  consider  an  application 
for  leave  to  sell  privately  until  the  prescribed  notice  has  been  given  to  the  other 


446 

447 
448 

449 


The  implicit  nature  of  the  jurisdiction  to  sell  otherwise  than  by  public  auction  is  equally 
apparent  under  r.  559  of  the  Rules  of  Practice,  quoted  above. 

(1917),  40  O.L.R.  512  (App.  Div.),  at  516. 

See  Ex  parte  Villars  (1874),  L.R.  9  Ch.  App.  432  (C.A.);  Massey-Harris  Co.  v.  Molland 
(1905),  1 5  Man.  R.  364  (C.A.);  and  Roundy  v.  Salinas  ( 1 9 1 5),  8  W.VV.R.  91 2  (B.C.C.A.). 

County  Courts  Act,  1959,  c.  22,  s.  1 32. 
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execution  creditor  or  creditors,  who  may  appear  before  the  court  and  be  heard 
upon  the  application. 

A  similar  type  of  provision  governs  execution  sales  in  the  High  Court.450  The 
Payne  Committee  commented  on  the  prevailing  practice  in  the  High  Court 
and  in  the  county  courts.  In  its  Report  it  stated:451 

The  existing  conditions  in  the  High  Court  and  the  county  court  governing 
the  sale  of  goods  by  private  contract,  as  an  alternative  to  sale  by  public  auction, 
are  unnecessarily  restrictive  and,  since  the  purpose  of  the  sale  is  to  obtain  the  best 
price  possible,  we  recommend  that  in  every  case  the  Enforcement  Officer  should 
have  a  discretion  to  direct  such  method  of  sale  as  he  may  think  fit. 

The  proposal  to  grant  jurisdiction  to  the  staff  of  the  proposed 
Enforcement  Office  to  determine  the  most  appropriate  method  of  sale  has 
been  echoed  in  the  New  Brunswick  Report,  where  the  following  recommenda- 
tion appears:452 

It  is  recommended  that,  if  land  is  to  be  sold,  the  existing  procedure  for  the  sale  of 
land  under  execution  should  apply,  but  that  the  method  of  sale  of  any  asset  other 
than  land  be  in  the  discretion  of  the  responsible  official  if  he  is  satisfied  that  the 
method  of  sale  will  bring  a  fair  and  reasonable  return  relative  to  the  value  of  the 
asset  to  be  sold. 

It  should  be  noted  that  the  discretion  proposed  to  be  given  to  enforcement 
officials  in  England  and  New  Brunswick  reflects  a  more  fundamental  decision 
by  the  authors  of  the  abovementioned  Reports  to  recommend  considerably 
more  state  intervention  and  enforcement  office  discretion  in  the  enforcement 
process  than  has  been  recommended  by  this  Commission  for  Ontario.453  While 
we  are  mindful  of  the  limitations  of  a  public  auction  sale,  we  nonetheless 
recommend  that  the  initial  attempt  to  sell  seized  property  should  be  by  public 
auction.454  In  contexts  other  than  enforcement,  personal  property  sales,  unlike 
sales  of  land,  very  often  are  held  by  means  of  a  public  auction.  Therefore,  the 
very  stringent  criticism  often  levelled  against  the  present  public  auction 
requirement  respecting  land455  seems  less  applicable  to  the  sale  of  personal 
property. 

Yet,  notwithstanding  this  proposition,  we  do  believe  that  more  flexibility 
must  be  built  into  the  existing  rules  of  procedure,  and  for  this  reason  we  would 


450  See  R.S.C.  1965,  Ord.47,  r.6,  incorporating  by  reference  s.  145  of  the  Bankruptcy  Act, 
1883, c.  52. 


451 


Payne  Report,  supra,  note  17,  at  183,  para.  698.  See,  also,  California  Law  Revision 
Commission,  Tentative  Recommendation  Relating  to  Enforcement  of  Judgments  (March 
1 979),  proposed  s.  703.660(d),  which  provides,  in  part:  "Property  shall  be  sold  separately  or 
in  such  groups  or  lots  as  are  likely  to  bring  the  highest  price."  Where  the  debtor  requests  a 
particular  manner  of  sale,  the  request  must  be  honored  "if  it  is  likely  that  the  requested 
manner  of  sale  will  yield  an  amount  at  least  equal  to  any  other  manner  of  sale"  {ibid.). 


452 


Supra,  note  96,  at  332.  Emphasis  deleted. 

453  See  Part  I,  Chapter  3,  Section  3(a)  and  (d)  and  Section  4(a),  of  this  Report. 

See  California   Law  Revision  Commission,   Tentative  Recommendation  Relating  to 
Enforcement  of  Judgments  (March  1979),  proposed  s.  703.660(b). 

455 


See  a  forthcoming  Part  of  the  Commission's  Report. 


134 


expand  the  jurisdiction  of  the  sheriff  to  postpone,  adjourn  or  suspend  a  sale, 
and  to  order  a  private  or  other  type  of  sale.  At  present,  there  is  no  express  right 
to  postpone,  adjourn  or  suspend  the  public  auction  sale  of  personal  property.456 
Accordingly,  we  recommend  that,  if  the  sheriff,  acting  reasonably  and  in  good 
faith,  believes  that  it  is  expedient  and  in  the  interests  of  all  parties,  or  that  the 
bids  at  the  auction  sale  are  inadequate  or  unreasonable,  having  regard  to  the 
estimated  value  of  the  property457  and  the  amount  of  any  encumbrances  to 
which  the  property  is  subject,458  or  where  other  sufficient  cause  exists,  he 
should  be  entitled  to  postpone,  adjourn  or  suspend  the  auction  sale.  Where  the 
sheriff  postpones  a  public  auction  sale  prior  to  its  commencement,  as  opposed 
to  adjourning  or  suspending  it  for  a  valid  reason  once  it  already  has  begun,  the 
sheriff  should  be  under  a  duty  to  attempt  again  to  hold  the  public  auction  sale 
as  soon  as  is  reasonably  possible.  Where,  for  the  reasons  recommended  above, 
the  sheriff  adjourns  or  suspends  a  public  auction  sale  during  the  course  of  the 
sale,  he  then  should  be  entitled  to  offer  the  property  for  sale  in  any  manner 
that  is  reasonable,  whether  by  public  auction,  private  contract  or  otherwise. 
Finally,  we  recommend  that  both  the  debtor  and  the  creditors  should  be  given 
a  right  to  appeal  any  decision  by  the  sheriff  concerning  a  postponement, 
adjournment  or  suspension  of  a  sale  or  concerning  the  type  of  sale  to  be 
conducted  after  an  initial,  and  unsuccessful,  public  auction. 

By  these  recommendations,  the  Commission  has  attempted  to  strike  a 
balance  between  the  theoretically  more  visible  public  auction  requirement 
and,  for  example,  the  sometimes  more  effective  private  sale  alternative.  The 
sheriff  should  make  every  reasonable  effort  to  sell  the  property  by  public 
auction,  but  should  be  given  a  measure  of  discretion  where,  after  the  auction 
has  commenced,  it  is  clear  that  it  cannot  be  successful.  Our  proposals 
concerning  the  jurisdiction  of  the  sheriff  go  beyond  the  existing  powers  of  the 
sheriff  or  small  claims  court  bailiff  and  would  alter  the  present  role  of  the 
seizing  creditor.  At  present,  the  seizing  creditor  is  given  a  decisive  voice  in 
determining  whether  a  sale  other  than  by  public  auction  should  take  place 
following  an  unsuccessful  public  auction.  Rule  559  of  the  Supreme  Court 
Rules  of  Practice  provides  that  where  the  auction  sale  is  unsuccessful  "for 
want  of  buyers",  the  "execution  creditor  may  give  written  instructions  to  the 
sheriff  to  expose  for  sale  or  sell,  or  cause  to  be  sold,  the  said  goods  ...  for  the 
best  price  that  can  be  obtained  for  the  same".  Under  the  same  circumstances 


456 


457 
458 


R.  564  of  the  Supreme  Court  of  Ontario  Rules  of  Practice,  dealing  with  the  sale  of  land, 
provides  for  notices  and  advertisements  prior  to  the  sale,  and  r.  564(3)  states:  "Nothing 
herein  contained  shall  be  taken  to  prevent  an  adjournment  of  the  sale  to  a  future  day."  It 
would  appear,  however,  that  this  latter  provision  refers  only  to  an  adjournement  before  the 
sale  itself  is  attempted;  a  possible  adjournment  in  the  course  of  a  sale  is  not  mentioned. 

See  supra,  note  397. 

In  order  to  have  a  claim  against  the  property,  encumbrancers  must  file  and  successfully 
maintain  their  claim  within  the  period  and  in  the  manner  recommended  in  Chapter  5  of  this 
Report.  See,  also,  California  Law  Revision  Commission,  Tentative  Recommendation 
Relating  to  Enforcement  of  Judgments  (March  1979),  proposed  s.  703.740(a),  which 
provides  in  part:  "Property  may  not  be  sold  unless  the  amount  bid  exceeds  the  amount  of  a 
claim,  lien,  or  other  interest  of  a  third  person,  which  is  superior  to  the  judgment  creditor's 
lien  and  is  required  to  be  satisfied  .  .  .  ."  Given  our  general  recommendation,  we  do  not 
believe  that  it  is  necessary  to  adopt  the  proposed  California  provision. 
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in  the  small  claims  courts,  the  clerk,  again  "at  the  written  request  of  the 
execution  creditor",  must  direct  "the  bailiff  to  sell  the  property  on  hand  for 
what  it  will  bring".459 

At  the  same  time,  it  is  noteworthy  that  neither  of  the  two  provisions 
quoted  above  deals  expressly  with  the  roles  of  enforcement  personnel  and 
seizing  creditor  with  respect  to  determining  precisely  what  kind  of  sale  may  be 
conducted.  For  example,  it  is  at  least  theoretically  possible  to  envisage  a 
situation  in  which  the  creditor  makes  his  initial  request  for  a  subsequent  sale, 
but  for  valid  reasons  the  sheriff  or  bailiff  does  not  follow  his  advice  as  to  the 
particular  manner  of  sale.  Therefore,  it  may  be  that  the  post-public  auction 
role  of  the  seizing  creditor  is  not  as  wide  as  might  be  expected  from  a  cursory 
reading  of  the  governing  rules,  and  that  there  may  well  be  a  significant  role 
left  for  the  sheriff  or  bailiff. 

Our  recommendations,  broadening  the  role  of  the  sheriff,  are  based  on 
the  assumption  that,  after  an  unsuccessful  public  auction,  no  creditor  would 
wish  to  prohibit  further  reasonable  and  financially  sound  attempts  at  a  sale. 
To  repeat  a  more  general  proposal  we  have  made  earlier,  the  sheriff  must  act 
reasonably  and  in  good  faith,  and  in  doing  so  he  clearly  must  have  regard  to 
the  costs  of  further  sale  proceedings  relative  to  the  estimated  sale  value  of  the 
seized  property.  Where,  for  example,  the  cost  of  another  sale  likely  would 
prejudice  the  creditors  financially,  the  sheriff  would  be  derelict  in  his  duties  if 
he  should  proceed  without  the  permission  of  the  creditors. 

We  believe,  therefore,  that  matters  will  be  expedited  by  eliminating  the 
need  for  express  written  consent  and  by  granting  initial  jurisdiction  to  the 
sheriff  alone  to  determine  the  manner  of  sale  subsequent  to  an  aborted  or 
unsuccessful  public  auction.  Moreover,  we  believe  that  this  result  may  be 
attained  without  prejudicing  either  the  seizing  creditor  or  any  other  creditor 
who  ultimately  may  share  in  the  distribution  of  the  proceeds.  We  see  no 
justification  for  requiring  the  written  consent  of  the  seizing  creditor  before  the 
sheriff  may  act,  since  the  sheriff's  general  duty  to  act  reasonably  and  in  good 
faith,  and  the  right  of  all  creditors  to  impugn  his  actions  if  he  has  failed  in  his 
duty,  provide  sufficient  safeguards  against  abuse.  And  finally,  we  wish  to 
emphasize  the  sheriffs  present  practice  of  consulting  the  creditors  where 
serious  doubts  exist  concerning  the  nature  and  scope  of  future  proceedings.  In 
the  future,  this  practice  likely  will  serve  in  this,  and  in  other,  circumstances  to 
add  yet  a  further  safeguard  against  doubtful,  precipitous  or  potentially 
prejudicial  action  on  the  part  of  the  sheriff. 


5.      CONCLUSION 

The  Commission  began  this  Chapter  with  the  proposition  that  the 
development  of  the  law  respecting  the  seizure  and  sale  of  personalty  generally 
has  been  haphazard,  uncertain  and  lacking  in  cohesiveness  and  comprehen- 
siveness. The  result  has  been  a  disturbingly  frequent  plea  for  reorganization, 
rationalization  and  reform. 


459 


R.R.O.  1970,  Reg.  801,  r.  64(2). 
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In  our  recommendations  for  reform,  we  have  eschewed  sweeping  changes 
and  have  utilized  the  hitherto  effective  rules  and  procedure  of  the  existing 
system,  since  they  are  manageable  and  well-known  to  those  who  will  continue 
to  operate  in  the  field.  We  have  attempted  to  reassess  the  present  law  of 
seizure  and  sale  and  to  provide  a  reasonably  simple,  comprehensive  and 
uniform  statutory  and  regulatory  framework  within  which  the  new  enforce- 
ment office  can  operate  effectively  for  the  benefit  of  debtors,  creditors  and 
other  interested  parties. 


CHAPTER  3 


GARNISHMENT  OF  INCOME 
AND  OTHER  DEBTS 


In  Chapter  2,  the  Commission  reviewed  extensively  the  law  pertaining  to 
the  seizure  and  sale  of  personal  property.  Although  there  was  discussion  of 
existing  seizure  and  sale  provisions  regarding  personal  property  other  than 
chattels,  the  main  focus  of  this  review  was  tangible  personal  property. 
Accordingly,  we  have  not  yet  considered  the  substantive  and  procedural 
aspects  of  the  law  of  enforcement  concerned  with  one  particularly  important 
species  of  personal  property,  that  is,  money  that  is  owed  to  the  judgment 
debtor  by  a  third  person.  It  is  to  this  subject  that  the  present  Chapter  is 
devoted. 


1.      INTRODUCTION 

Generally  speaking,  until  the  middle  of  the  nineteenth  century,  money 
owing  to  a  judgment  debtor  by  a  third  person  could  not  be  reached  by  a 
judgment  creditor:  at  common  law,  debts  were  not  subject  to  seizure  and  sale. 
In  a  few  jurisdictions  in  England,  however,  a  judgment  creditor  could  petition 
the  local  court  to  prohibit  the  payment  of  money  owing  to  his  judgment  debtor 
by  a  third  person.  This  procedure,  known  as  foreign  attachment,  was  available 
only  in  a  limited  number  of  local  jurisdictions  and,  moreover,  it  was  available 
only  in  certain  circumstances.  In  order  to  take  advantage  of  this  remedy,  the 
judgment  debtor  had  to  be  beyond  the  territorial  jurisdiction  of  the  local  or 
municipal  court,  while  his  debtor  was  within  the  court's  jurisdiction.1 

The  inadequacy  of  the  common  law  was  noted  by  the  English  Common 
Law  Commissioners  in  their  Second  Report,  issued  in  1853.  In  this  Report, 
the  Commissioners  urged  that  "the  remedies  of  creditors  against  the  property 
of  their  debtors  might  be  made  more  extensive  by  enabling  a  creditor  after 
judgment  to  attach  debts  and  monies  of  his  debtor  in  the  hands  of  third 
persons,  and  so  to  obtain  satisfaction  of  his  judgment".2  Only  one  year  later, 
legislation  was  enacted  in  England  to  provide  just  such  a  remedy,3  and  the 
Legislature  of  Upper  Canada  followed  suit  shortly  thereafter,  enacting  in 
1856  legislation  almost  identical  to  the  English  legislation.4  Today,  some  form 
of  this  remedy,  known  as  garnishment,  is  available  to  every  judgment  creditor 


For  a  discussion  of  foreign  attachment,  see  Edwards,  The  Law  of  Execution  ( 1 
Anderson,  A  Treatise  on  the  Law  of  Execution  ( 1 889);  and,  Cababe,  Attachment  of  Debts 
(1900). 

Second  Report  of  Her  Majesty's  Commissioners  for  inquiring  into  the  Process,  Practice 
and  System  of  Pleadings  in  the  Superior  Courts  of  Common  Law  ( 1 853),  at  38. 

3  See  The  Common  Law  Procedure  Act,  1854,  17  &  18  Vict.,  c.  125  (U.K.). 

4  See  The  Common  Law  Procedure  Act  1856,  19  &  20  Vict.,  c.  43. 
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in  Ontario,  whether  the  judgment  is  from  the  Supreme  Court,  a  county  or 
district  court,  a  small  claims  court  or  a  provincial  court  (family  division). 


2.      ATTACHABLE  DEBTS 

While  the  details  of  the  garnishment  procedures  found  in  the  Supreme 
Court  of  Ontario  Rules  of  Practice,5  The  Small  Claims  Courts  Act6  and  in  the 
rules  applicable  to  The  Family  Law  Reform  Act,  197  S1  vary  significantly  in 
some  respects,  the  substantive  law  of  garnishment  is,  for  the  most  part, 
uniform.  We  begin  our  discussion  of  the  substantive  law  of  garnishment  by 
examining  the  distinction  that  has  been  drawn  in  the  case  law  between  present 
debts  and  conditional,  contingent  or  future  debts.  We  then  proceed  to  look  at 
two  specific  kinds  of  debt,  joint  debts  and  Crown  debts,  both  of  which  have 
been  a  particular  source  of  concern  for  judgment  creditors. 


(a)    Present  Debts  and  Conditional,  Contingent  and  Future  Debts 

Both  under  Rule  597  of  the  Supreme  Court  of  Ontario  Rules  of  Practice 
and  under  section  142  of  The  Small  Claims  Courts  Act,  a  garnishment  order 
may  issue  for  all  debts  "owing  or  accruing"  from  a  third  person  to  the 
judgment  debtor.  Although  The  Family  Law  Reform  Act,  1978  does  not 
expressly  so  provide,  we  assume  that  the  scope  of  the  garnishment  remedy  in 
the  provincial  court  (family  division)  under  this  Act  is  identical  to  the  scope  of 
the  remedy  under  The  Small  Claims  Courts  Act} 

The  words  "owing  or  accruing"  have  been  the  source  of  much  confusion 
over  the  years.9  They  are  not  defined  in  the  Rules  of  Practice,  and  only  an 
extended  definition  of  these  words  is  to  be  found  in  The  Small  Claims  Courts 
Act.10  The  confusion  concerning  the  ambit  of  the  garnishment  remedy  would 
seem  to  be  grounded  upon  the  distinction  drawn  in  the  case  law  between 
present  debts  (that  is,  debts  due  and  payable,  and  debts  that  are  due  but 
payable  at  some  future  time)  and  conditional,  contingent  or  future  debts  (that 
is,  debts  that  are  payable  only  upon  the  happening  of  a  future  event  other  than 
the  mere  effluxion  of  time).  The  former  have  been  held  to  be  debts  owing  or 
accruing;11  the  latter  have  not.12  Moreover,  there  has  been  considerable 


5 


6 


R.R.O.  1970,  Reg.  545,  rr.  597-606,  hereinafter  sometimes  referred  to  as  the  "Rules  of 
Practice". 

R.S.O.  1970,  c.  439,  ss.  141-50. 


7  See  Part  IV  of  O.  Reg.  386/79,  enacted  pursuant  to  The  Provincial  Courts  Act,  R.S.O. 
1 970,  c.  369,  applicable  to  The  Family  Law  Reform  Act,  1978,  S.O.  1 978,  c.  2. 

8  This  would  seem  to  have  been  the  intention  of  those  responsible  for  the  drafting  of  this 
Act. 


9 


An  indication  of  this  confusion  is  the  large  number  of  reported  cases  concerned  with  the 
meaning  of  these  words  that  can  be  found  in  the  legal  digests  and  practice  manuals:  See,  for 
example,  12  Can.  Abr.  (2d),  at  156-89;  Gale  (ed.)  Holmested  and  Gale  on  the  Judicature 
Act  of  Ontario  and  Rules  of  Practice  ( 1 980). 


10 


Supra,  note  6,  s.  141(a). 

11  Tapp  v.Jones  (187 5),  L.R.  10Q.B.  591. 

12  Webb  v.  Stenton  (1883),  1 1  Q.B.D.  518  (C.A.). 
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difficulty  in  deciding  whether  a  particular  debt  is  a  present  debt  or  a 
conditional,  contingent  or  future  debt.  Assume,  for  example,  that  a  building 
contract  provides  for  an  amount  that  is  payable  only  upon  the  delivery  of  the 
architect's  certificate.  Is  such  an  amount  a  present  debt  or  a  conditional  debt  if 
all  that  remains  to  be  done  under  the  contract  is  to  deliver  the  architect's 
certificate?  In  England,  such  an  amount  has  been  held  to  be  a  conditional 
debt,  not  a  debt  "owing  or  accruing",  and  therefore  not  available  under  a 
garnishment  order.13  A  Canadian  Court,  on  the  other  hand,  has  concluded 
that,  under  the  circumstances  described,  the  amount  constitutes  a  debt  "owing 
or  accruing",  and  one  that  is,  therefore,  subject  to  garnishment.14 

The  narrow  interpretation  given  to  the  words  "owing  or  accruing"  has 
restricted  severely  the  utility  of  the  garnishment  remedy,  at  least  in  the 
Supreme  Court  and  the  county  and  district  courts.  The  distinction  drawn 
between  present  debts  and  conditional  debts,  for  example,  forms  the  basis  of 
the  view  that  money  payable  under  an  executory  contract,  such  as  a  lease15  or  a 
contract  of  employment,16  is  not  a  debt  owing  or  accruing.  Since,  under  such 
contracts,  it  may  be  said  that  no  monetary  obligation  arises  until  the  terms  of 
the  contract  have  been  fulfilled,  there  is  no  present  debt  to  be  garnished  until 
all  the  conditions  of  the  contract  have  been  satisfied.17  Consequently,  under  the 
Rules  of  Practice,  the  wages  of  an  employee  who  is  paid  monthly  cannot  be 
garnished  at  least  until  the  end  of  the  month.18 

It  should  be  noted  that  the  extended  definition  of  the  words  "debts  owing 
or  accruing"  in  The  Small  Claims  Courts  Act  has  alleviated  the  problem  of 
executory  contracts  to  some  extent.  Section  141(a)  of  the  Act  provides  that 
"money  that  is  earned  or  owing,  although  not  yet  due  or  payable,  shall  be 
deemed  to  be  'owing  or  accruing'  'V9  However,  even  under  the  extended 
definition  of  "debts  owing  or  accruing"  found  in  The  Small  Claims  Courts 
Act,  it  would  seem  that  a  judgment  creditor  could  not  garnish  conditional 
debts  of  his  judgment  debtor. 
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Undoubtedly,  the  justification  for  the  distinction  between  present  debts 
and  conditional,  contingent  and  future  debts  is  the  desire,  on  the  part  of  the 
courts,  to  ensure  that  a  judgment  creditor  has  no  greater  rights  than  his  debtor 


13  Dunlop  and  Ranken,  Ltd.  v.  Hendall  Steel  Structures,  Ltd.,  [1957]  1  W.L.R.  1105, 
[1957]3A11E.R.344(Q.B.). 

14  Sandy  v.  Yukon  Construction  Co.  (1960),  33  W.W.R.  490,  26  D.L.R.  (2d)  254  (Alta. 
S.C.,  App.  Div.). 

15  Barnett  v.  Eastman  (1898),  67  L.J.Q.B.  517;  Holliday  v.  Bank  of  Hamilton  (1917),  40 
O.L.R.  203,  38  D.L.R.  128  (App.  Div.). 

16  See,  for  example,  Shanly  v.  Moore  (1863),  3  P.R.  233,  9  U.C.L.J.  264;  Wilson  v.  Fleming 
(1901),  1  O.L.R.  599  (C.A.);  Quercetti  v.  Tranquilli,  [1941]  3  W.W.R.  901,  [1941]  4 
D.L.R.  63  (B.C.C.A.);  and,  Garner  v.  Strickland  (1955),  16  W.W.R.  83,  [1955]  4  D.L.R. 
329(B.C.C.A.). 

17  Ibid. 

18  This  position  has  been  taken  in  spite  of  The  Apportionment  Act,  R.S.O.  1970,  c.  23. 
Compare,  Lee  v.  Macdonald  (1970),  12  D.L.R.  (3d)  404  (N.S.  Co.  Ct.). 

19  For  a  recent  case  concerning  the  effect  of  section  141(a)  of  The  Small  Claims  Courts  Act, 
see  Avco  Financial  Services  Canada  Ltd.  v.  Bowe  (1979),  23  O.R.  (2d)  264  (Div.  Ct.). 

20  Davies,  McKeown's  Small  Claims  Court  Handbook  (3d  ed.,  1975),  at  141. 
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vis-a-vis  third  persons.21  The  basis  for  this  attitude  is  succinctly  described  in 
the  recent  Report  on  Attachment  of  Debts  Act  of  the  Law  Reform 
Commission  of  British  Columbia:22 

To  permit  garnishment  of  the  sorts  of  obligation  listed  above  could  have  the  effect 
of  giving  the  judgment  creditor  a  better  or  more  immediate  right  than  the 
judgment  debtor,  and  could  place  the  garnishee  in  the  intolerable  position  of 
having  to  pay  money  to  comply  with  the  garnishing  order  when  he  would  not  need 
to  do  so  if  a  comparable  demand  were  made  by  the  judgment  debtor. 

For  a  number  of  reasons,  the  Commission  does  not  subscribe  to  this  view. 
First,  and  foremost,  it  should  be  pointed  out  that  a  judgment  creditor  need  not 
be  granted  any  greater  rights  than  his  judgment  debtor  if  garnishment  of  a 
conditional,  contingent  or  future  debt  is  allowed.  Permitting  garnishment  of 
these  kinds  of  debt  need  not  mean  that  judgment  creditors  will  be  able  to  insist 
upon  payment  by  the  third  person  before  money  is  due  and  payable.  The  rights 
of  the  judgment  creditor  and  the  third  person,  in  the  case  of  a  conditional, 
contingent  or  future  debt,  could  be  the  same  as  in  the  case  of  a  debt  due  but 
payable  only  at  some  future  time.23 

Secondly,  allowing  judgment  creditors  to  attach  conditional,  contingent 
or  future  debts  before  they  become  due  and  payable  will  help  to  ensure  that 
potentially  valuable  assets  are  available  to  satisfy  outstanding  judgments.  As 
was  pointed  out  in  the  British  Columbia  Report  on  Attachment  of  Debts  Act, 
the  law  as  it  now  stands,  sanctioning  garnishment  of  only  those  debts  that  are 
due  and  payable  or  payable  at  some  future  time,  "calls  for  a  degree  of 
diligence  and  prophetic  insight  on  the  part  of  the  creditor  which  borders  on  the 
superhuman.  The  realities  of  legal  practice  seldom  permit  such  perfection  and 
as  a  result  the  garnishing  order  is,  in  many  cases,  a  much  less  useful  remeuy 
than  it  might  be."24 

Thirdly,  in  addition  to  allowing  debts  payable  at  some  future  time  to  be 
garnished,  the  present  law  would  seem  to  permit  certain  other  conditional 
debts  to  be  garnished.  Money  on  deposit  in  a  savings  account  and  term 
deposits,  both  of  which  may  be  classified  as  conditional  debts,  are  now  subject 
to  garnishment.25  Moreover,  some  provinces  have  provided  expressly  that 
specific  conditional,  contingent  or  future  debts  are  subject  to  garnishment. 


21 


The  theory  that  the  judgment  creditor  stands  in  the  shoes  of  the  judgment  debtor  is 
reflected  in  the  tests  that  the  courts  have  applied  to  assist  in  the  determination  of  whether  a 
debt  is  "owing  or  accruing".  See  S weet  v.  Wincharuk,  [1941]  3  W.W.R.  160  (Sask.  K.B.): 
Can  the  debt  in  question  be  the  subject  of  a  set  off?  Could  the  debtor  maintain  an  action  for 
the  debt?;  Foster  v.  Webster  (1862),  31  Beav.  393,  54  E.R.  1191  (C.A.):  Would  the  debt 
vest  in  the  debtor's  trustee  in  bankruptcy? 

2  Law  Reform  Commission  of  British  Columbia,  Report  on  Attachment  of  Debts  Act 
(1978),  at  35. 


za 


24 


25 


See  Supreme  Court  of  Ontario  Rules  of  Practice,  R.R.O.  1970,  Reg.  545,  r.  601  (2): 

601 .  (2)  If  the  debt  is  not  payable  at  the  time  of  the  attachment,  an  order  may  be 
made  for  the  payment  thereof  when  it  becomes  payable. 

Supra,  note  22,  at  35. 

For  example,  moneys  on  deposit  in  a  chequing  account:  Joachimson  v.  Swiss  Bank  Corp., 
[1921]  3  K.B.  110  (C.A.)  and  Rekstin  v.  Severo  Sibirsko  etc.  Ltd.,  [1933]  1  K.B.  47; 
moneys  on  deposit  in  a  savings  account  and  term  deposits:  Bel-Fran  Investments  Ltd.  v. 
Pantuity  Holdings  Ltd.,  [1975]  6  W.W.R.  374,  62  D.L.R.  (3d)  140  (B.C.S.C);  Olinyk  v. 
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Section  9  of  the  Prince  Edward  Island  Garnishee  Act,26  for  example,  provides 
that  the  interest  of  a  debtor  in  any  debt  or  legacy  to  become  due  and  payable 
may  be  attached  in  the  hands  of  an  executor  or  administrator. 

Finally,  earlier  in  this  Part  of  our  Report,  the  Commission  expressed  its 
support  for  the  principle  that  prima  facie  every  proprietary  interest  of  a 
judgment  debtor  in  personal  property  should  be  available  to  satisfy  any 
judgments  outstanding  against  him.27  We  see  no  reason  to  depart  from  this 
principle  in  respect  of  money  that  may  become  due  and  payable  to  the 
judgment  creditor. 

Moreover,  we  are  not  alone  in  our  view.  The  Law  Reform  Division  of  the 
New  Brunswick  Department  of  Justice,  in  its  Third  Report  of  the  Consumer 
Protection  Project,2*  recommended  that  the  word  "debt",  as  used  in  the  New 
Brunswick  Garnishee  Act,29  should  be  redefined  to  include  "any  amount  for 
which  the  obligation  of  the  garnishee  to  pay  the  judgment  debtor  is  conditional 
only  upon  the  passage  of  time,  the  doing  of  anything  which  is  a  mere 
formality,  or  a  condition  notwithstanding  which  a  court  would  grant  judgment 
against  the  garnishee  in  an  action  by  the  judgment  debtor".30  The  Law  Reform 
Commission  of  Australia  recently  has  recommended  that  judgment  creditors 
should  be  able  to  garnish  "moneys  owing  or  to  become  owing  to  the  judgment 
debtor".31  And  most  recently,  the  Law  Reform  Commission  of  British 
Columbia  proposed  "a  new  form  of  'continuing  garnishment  process'  "'  that 
would  enable  a  judgment  creditor  to  attach  "any  debt  which  is  due  at  the  time 
of  service  or  which  becomes  due  from  the  garnishee  to  the  debtor  at  any  time 
during  a  term  specified  in  the  writ"  of  continuing  garnishment.32 

To  summarize  briefly,  under  the  existing  law  of  garnishment  in  Ontario, 
judgment  creditors  frequently  run  the  risk  that  their  judgment  debtor  will 
dispose  of  conditional,  contingent  or  future  debts  before  they  can  be  reached 
by  garnishment.  This  seems  to  be  an  unnecessary  risk  to  ask  judgment 


Olinyk,  [1975]  W.W.D.  129  (Alta.  S.C.);  and,  McGregor  v.  Bamerical  International 
Financial  Corp.,  [1977]  1  W.W.R.  653  (B.C.S.C.)-  Compare,  Bagley  v.  Winsome  and 
National  Provincial  Bank,  [1952]  2  Q.B.  236  (C.A.)  (moneys  on  deposit  in  a  deposit 
account)  and  Provincial  Treasurer  of  Alberta  and  R.  in  Right  of  Canada  v.  Hutterian 
Brethren  Church  of  Smoky  Lake  ( 1 980),  1 2  Alta.  L.R.  (2d)  368  (C.A.)  (term  deposit).  As 
a  result  of  the  Bagley  decision,  legislation  was  necessary  in  England  to  ensure  that  such 
debts  could  be  garnished:  see  the  Administration  of  Justice  Act,  1956,  4  &  5  Eliz.  II,  c.  46, 
s.  38.  Considerable  confusion  still  exists  in  Australia  in  respect  of  money  on  deposit  in  a 
savings  account.  The  conflicting  viewpoints  are  summarized  in  Armer,  "Garnishee  of 
Savings  Bank  Deposits"  ( 1 970),  44  Aust.  L.J.  73  and  Craigie,  "Garnishee  of  Savings  Bank 
Deposits--A  Reply"  (1970),  44  Aust.  L.J.  277. 

26  R.S. P.E.I.  1974,  c.  G-2. 

27  See  supra,  Chapter  2,  Section  3(b)(i)a. 

28  New  Brunswick  Department  of  Justice,  Law  Reform  Division,  Third  Report  of  the 
Consumer  Protection  Project,  Vol.  II,  Legal  Remedies  of  the  Unsecured  Creditor  After 
Judgment  (1976). 

29  R.S.N. B.  1973,  c.  G-2. 

30  Supra,  note  28,  at  42.  Emphasis  deleted. 

Law  Reform  Commission  of  Australia,  Discussion  Paper  No.  6,  Debt  Recovery  and 
Insolvency  (197%),  at  35. 

32  Supra,  note  22,  at  36. 
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creditors  to  run.  In  our  opinion,  an  unwarranted  premium  is  placed  on  the 
ability  of  a  judgment  creditor  to  step  timeously  into  the  shoes  of  his  debtor. 
Accordingly,  we  recommend  that  all  debts,  those  that  are  due  and  payable  or 
payable  at  a  future  time  and  those  that  we  have  referred  to  as  conditional, 
contingent  or  future  debts,  should  be  subject  to  garnishment.  With  respect  to 
conditional,  contingent  or  future  debts,  we  would  point  out,  however,  that  the 
Commission,  in  its  forthcoming  Report  on  the  Law  of  Trusts,  will  be 
examining  the  rights  of  the  creditors  of  a  beneficiary  under  a  "spendthrift"  or 
protective  trust. 


(b)    Joint  Debts 

While  there  is  authority  in  Ontario  to  the  contrary,33  the  prevailing  view 
both  in  the  other  provinces  in  Canada  and  in  England  seems  to  be  that,  in 
addition  to  being  a  "present"  debt,  a  debt  must  be  owed  to  the  debtor  alone 
before  it  will  be  subject  to  garnishment.34  As  in  the  case  of  the  prohibition 
against  the  garnishment  of  conditional,  contingent  or  future  debts,  the 
rationale  for  this  restriction  would  seem  to  be  a  concern  about  affording  the 
judgment  creditor  greater  rights  than  his  judgment  debtor.  Since  a  judgment 
debtor  alone  could  not  maintain  an  action  for  a  debt  owed  to  the  judgment 
debtor  and  another  jointly,  the  argument  is  that  the  judgment  creditor  should 
be  similarly  constrained.  We  are  unable  to  support  this  position. 

The  problem  of  jointly  owned  debts  certainly  is  not  limited  to  the  bank- 
customer  relationship.  However,  it  has  been  most  acute  in  this  context. 
Although  the  rights  and  obligations  of  joint  account  customers  depend  on  the 
terms  and  conditions  agreed  upon  by  the  bank  and  its  customers,  in  most  cases 
each  joint  account  customer  has  the  right  to  draw  upon  the  joint  account.  Yet, 
in  spite  of  this  fact,  most  courts  have  held  that  moneys  on  deposit  in  a  joint 
account  cannot  be  garnished.35 

The  law  of  garnishment  in  this  regard  is  inconsistent  with  both  the 
present  and  the  proposed  law  for  the  seizure  and  sale  of  personalty.  Earlier,  we 
recommended  that  all  property  and  all  interests  in  property  owned  by  the 
debtor,  including  that  held  jointly  by  the  debtor  and  another,  prima  facie 
should  be  subject  to  seizure  and  sale.36  In  our  view,  there  is  no  basis  for  any 
distinction  between  tangible  and  intangible  property  owned  jointly  by  the 
debtor  and  another.  Certainly,  garnishment  of  joint  debts  has  the  potential  to 


33 


Empire  Fertilizers  Ltd.  v.  Cicoci,  [1934]  O.W.N.  535,  [1934]  4  D.L.R.  804  (C.A.). 


34  The  prevailing  view  is  based  on  the  English  Court  of  Appeal  decision  in  Macdonald  v. 
Tacquah  Gold  Mines  Co.  (1884),  13  Q.B.D.  535  (C.A.).  For  some  Canadian  authorities  to 
the  same  effect,  see  infra,  note  35. 


35 


36 


Hirschorn  v.  Evans,  [1938]  2  K.B.  801  (C.A.);  Lekas  v.  Zappas  (1913),  3  W.W.R.  1148, 
10  D.L.R.  646  (Sask.  S.C.);  Runk  v.  Jackson,  [1917]  1  W.W.R.  485  (Alta.  D.Ct.);  Re 
Davis;  Nash  v.  Royal  Bank  of  Canada  (1958),  25  W.W.R.  630,  13  D.L.R.  (2d)  411 
(B.C.S.C);  J.R.  Corneau  Holdings  Ltd.  v.  Pockett,  [1978]  5  W.W.R.  483  (Man.  Co.  Ct.); 
Provincial  Bank  of  Canada  v.  B.F.J.  Food  Service  Ltd.  (1978),  25  N.B.R.  (2d)  63  (S.C., 
Q.B.D.),  afTd  (1979),  26  N.B.R.  (2d)  420,  55  A.P.R.  420  (S.C.,  App.  Div.).  Compare 
Galipeau  Musique  Inc.  v.  Heckbert  (1979),  28  N.B.R.  (2d)  163,  63  A.P.R.  163  (N.B.  Co. 
Ct.). 

See  supra,  Chapter  2,  Section  3(b)(i)a. 
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jeopardize  the  interest  of  the  innocent  third  person.  However,  there  would 
seem  to  be  no  reason  why  safeguards  cannot  be  developed  to  avoid  such  a 
result.37 

On  the  other  hand,  to  continue  to  prohibit  the  garnishment  of  the  interest 
of  a  judgment  debtor  in  jointly  owned  debts  could  seriously  prejudice  the 
rights  of  his  judgment  creditors.  The  judgment  debtor  would  be  able,  for 
example,  to  draw  on  a  joint  account  with  impunity.  Accordingly,  with  one 
exception,  we  recommend  that  all  joint  debts  should  be  subject  to  garnish- 
ment. The  one  exception  is  a  debt  owed  to  a  partnership.  However,  before 
dealing  with  this  matter,  we  wish  to  comment  briefly  on  the  procedure  to  be 
followed  when  a  joint  debt  is  sought  to  be  garnished. 

The  question  of  procedural  safeguards  when  garnishment  of  joint  debts  is 
permitted  has  been  examined  recently  by  the  Law  Reform  Commission  of 
British  Columbia  and  the  California  Law  Revision  Commission.  The  Law 
Reform  Commission  of  British  Columbia,  in  its  Report  on  Attachment  of 
Debts  Act,  recommended  that  "[a]  debt  owed  by  a  garnishee  to  two  or  more 
persons  jointly  (a  joint  obligation)  should  be  attachable  by  a  creditor  of  one  of 
those  persons,  and  the  entire  amount  due,  or  enough  to  satisfy  the  judgment 
debt,  should  be  paid  into  court  in  response  to  garnishment  process".38  In 
addition  to  this  substantive  recommendation,  the  British  Columbia  Commis- 
sion made  a  number  of  procedural  recommendations  that  can  be  found  in  the 
Commission's  draft  Attachment  of  Debts  Act.  Section  8  of  this  draft  Act 
provides  as  follows: 

8.-(l)  Notwithstanding  section  7,  money  paid  into  court  in  compliance  with 
garnishment  process  which  attached  a  joint  monetary  obligation  or  a  part  thereof 
may  be  paid  out  of  court  only  in  accordance  with  this  section. 

(2)  The  court  may,  on  the  application  of  a  creditor,  debtor,  or  joint  obligee, 
make  one  or  more  of  the  following  orders: 

(a)  an  order  declaring  the  extent  of  the  beneficial  interest  or  entitlement 
of  the  debtor  or  of  any  joint  obligee  in  the  money  attached; 

(b)  an  order  that  a  portion  of  the  money  attached  equal  to  a  joint  obligee's 
beneficial  interest  or  entitlement  be  paid  out  to  that  joint  obligee;  and 

(c)  an  order  that  a  portion  of  the  money  attached  equal  to  the  debtor's 
beneficial  interest  or  entitlement  be  paid  out  to  the  creditor  or  to  the 
debtor. 

(3)  For  the  purpose  of  determining  a  person's  beneficial  interest  or  entitlement 
where  there  are  excess  joint  funds, 

(a)  the  excess  joint  funds  are  allocated  first  to  [the]  beneficial  interest  or 
entitlement  of  the  joint  obligee  or  obligees;  and  the  debtor's  beneficial 
interest  in,  or  entitlement  to,  the  excess  joint  funds  is  correspondingly 
reduced;  and 

(b)  the  money  paid  into  court  is  allocated  first  to  the  beneficial  interest  or 
entitlement  of  the  debtor  and  the  beneficial  interest  or  entitlement  of 
any  joint  obligee  in  the  money  is  correspondingly  reduced. 


37  See  infra,  this  Chapter,  Section  6(c)(v).  In  the  case  of  seizure  and  sale  of  property  owned 
by  the  debtor  and  another  person,  see  infra,  Chapter  5. 

38  Supra,  note  22,  at  50. 
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(4)  Subsection  (3)  applies  only 

(a)  if  the  garnishee  is  a  savings  institution,  or 

(b)  if  no  joint  obligee  is  prejudiced  thereby. 

(5)  Any  joint  obligee  who  brings  or  contests  an  application  under  subsection 
(2)  is  entitled  to  costs  on  a  solicitor  and  client  basis  if 

(a)  he  is  declared  to  have  a  beneficial  interest  in  or  entitlement  to  the 
money  attached,  and 

(b)  he  acted  bona  fide  in  bringing  or  contesting  the  application. 

(6)  In  this  section  "excess  joint  funds"  means  an  amount  equal  to  the 
difference  between  the  total  amount  payable  under  a  joint  monetary  obligation 
and  the  amount  of  that  obligation  attached  by  garnishment  process. 

It  should  be  noted  that  under  the  draft  Act  a  garnishee  would  be  required  to 
notify  the  court  of  persons  other  than  the  creditor,  debtor  and  garnishee  who 
might  be  interested  in  or  entitled  to  the  money.39 

The  legislation  proposed  by  the  California  Law  Revision  Commission  is 
substantially  different  from  the  provisions  of  the  British  Columbia  draft  Act 
set  out  above.40  Section  703.440  of  the  proposed  Enforcement  of  Judgments 
Law41  would  require  a  judgment  creditor  seeking  to  levy  upon  a  joint  bank 
account  to  provide  "a  bond  in  an  amount  not  less  than  twice  the  amount  of  the 
judgment  or,  if  a  lesser  amount  is  sought  to  be  levied  upon,  not  less  than  twice 
such  amount".42  The  stated  purpose  of  the  bond  is  to  "indemnify  any  person 
(other  than  the  judgment  debtor  whose  interest  is  sought  to  be  levied  upon) 
rightfully  entitled  to  the  property  against  actual  damage  by  the  reason  of  the 
levy  on  the  property".43  Under  this  proposed  legislation,  the  financial 
institution  to  which  the  bond  is  delivered  would  be  required  to  notify  such 
person  of  the  levy  and  the  delivery  of  the  bond.44  For  a  period  of  fifteen  days 
from  the  date  such  notice  is  mailed,  the  institution  "may  not  honor  a  check  or 
other  order  for  payment  of  money  drawn  against,  or  any  withdrawals  from, 
the  . . .  account  that  would  reduce  the  . . .  account  to  less  than  the  amount 
levied  upon".45  The  institution  would  be  saved  harmless  if  acting  in  accordance 
with  this  prohibition.46  Finally,  at  the  end  of  the  fifteen  day  period,  the 
institution  would  be  required  to  comply  with  the  levy.47 

While  we  recognize  the  benefits  of  the  proposals  of  the  Law  Reform 
Commission  of  British  Columbia  and  the  California  Law  Revision  Commis- 
sion, we  are  of  the  view  that  the  garnishment  procedure  that  we  recommend 


39  See  draft  Attachment  of  Debts  Act,  ss.  4(3)  and  7(2)(d). 

40  California  Law  Revision  Commission,  Tentative  Recommendation  relating  to  Enforce- 
ment of  Judgments  ( 1 979). 

41  Ibid.,  at  \\6et  seq. 

42  S.  703.440(b). 

43  Ibid. 

44  S.  703.440  (c). 

45  S.  703.440  (d). 

46  Ibid. 

47  S.  703.440  (e). 
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below48  will  provide  sufficient  protection  for  third  persons  in  the  circumstances 
under  consideration.  Under  our  recommendations,  garnishees  would  be 
required  to  notify  the  enforcement  office  of  the  rights  of  potential  third  party 
claimants.  A  dispute  resolution  mechanism  would  be  available  in  all  cases  to 
enable  a  third  party  claimant  to  assert  his  rights.  While  having  the  advantage 
of  administrative  simplicity,  we  believe  that  these  recommendations  will  also 
ensure  that  third  persons  will  have  the  same  degree  of  protection  in  the  case  of 
garnishment  as  they  will  have  under  our  recommendations  for  the  seizure  and 
sale  of  personal  property.  In  each  case,  a  third  party  will  be  able  to  rely  on  the 
dispute  resolution  mechanism  that  we  recommend  in  Chapter  5. 

Turning  our  attention  now  to  the  exception  to  our  recommendation 
concerning  the  garnishment  of  joint  debts,  we  are  of  the  opinion  that  a  debt 
owed  to  a  partnership  should  not  be  subject  to  garnishment  at  the  behest  of  a 
judgment  creditor  of  one  of  the  partners.49  A  judgment  creditor  in  such 
circumstances,  however,  would  not  be  without  a  remedy. 

At  the  present  time,  Rule  55 1  of  the  Supreme  Court  of  Ontario  Rules  of 
Practice  enables  a  judgment  creditor  to  reach  his  debtor's  interest  in 
partnership  property  and  profits.  This  can  be  done  by  way  of  a  charging  order 
and  the  subsequent  appointment  of  a  receiver.  This  procedure  replaced  seizure 
and  sale50  as  the  method  of  enforcing  a  judgment  against  a  debtor's  interest  in 
partnership  property  and  profits  because  execution  was  found  to  be  a 
cumbersome  and  unnecessarily  complicated  means  of  enforcing  a  judgment 
against  such  assets.51  This  procedure  seems  to  have  operated  satisfactorily  for 
many  years.52 

In  Chapter  4,53  we  shall  propose  a  minor  reform  of  the  Rule  55 1  proce- 
dure for  securing  a  debtor's  interest  in  partnership  property  and  profits. 
Suffice  it  to  say  that,  in  our  view,  the  modified  procedure  that  we  propose 
should  be  the  only  method  for  the  enforcement  of  a  judgment  against  the 


50 


51 


52 


53 


Infra,  this  Chapter,  Section  6(c),  and  Chapter  5,  Section  2. 

This  position  accords  with  existing  law:  see  the  reference  to  the  case  of  Fox  v.  Mainwaring 
(unreported)  in  Jacob  (ed.),  Supreme  Court  Annual  Practice  1979  (1978),  at  772. 

See  Helmore  v.  Smith  (1887),  35  Ch.  D.  436,  and  Harrison  v.  Harrison  (1892),  14  P.R. 
436. 

Execution  against  partnership  property  by  a  judgment  creditor  of  one  partner  was 
prohibited  in  England  by  the  Partnership  Act,  1890,  53  &  54  Vict.,  c.  39,  s.  23  and  in 
Ontario  by  r.  556  of  the  Rules  of  Practice,  promulgated  in  1913.  Lindley,  L.J.,  who  was 
responsible  for  drafting  the  Partnership  Act,  1890,  described  the  old  procedure  in  Brown, 
Janson  &  Co.  v.  Hutchinson  &  Co.,  [  1 895]  1  Q.B.  737  (C.A.),  at  738-39,  as  follows: 

When  a  creditor  obtained  a  judgment  against  one  partner  and  he  wanted  to  obtain 
the  benefit  of  a  judgment  against  a  share  of  that  partner  in  the  firm,  the  first  thing  was 
to  issue  fi.fa.  and  the  sheriff  went  down  to  the  partnership  place  of  business,  seized 
everything,  stopped  the  business,  drove  the  solvent  partners  wild,  and  caused  the 
execution  creditor  to  bring  an  action  in  Chancery  in  order  to  get  an  injunction  to  take 
an  account  and  pay  over  that  which  was  due  to  the  execution  debtor. 

See  Law  Reform  Commission  of  British  Columbia,  Report  on  Attachment  of  Debts  Act 
(1978),  at  53-54. 

See  infra,  Chapter  4,  Section  2(c)(iv). 
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debtor's  interest  in  partnership  property,  including  a  debt  that  may  be  owed  to 
the  partnership.  Accordingly,  we  recommend  that  a  debtor's  interest  in  such  a 
debt  should  not  be  subject  to  garnishment. 


(c)    Crown  Debts 

The  second  kind  of  debt  to  which  specific  reference  must  be  made  is  a 
debt  owed  by  the  Crown  to  a  judgment  debtor.  Under  existing  law,  Crown 
debts  cannot  be  garnished.  The  Proceedings  Against  the  Crown  ActS4 
specifically  prohibits  the  issuance  of  "execution  or  attachment  or  process  in 
the  nature  thereof  . . .  out  of  any  court  against  the  Crown".55  There  are, 
however,  some  exceptions  to  this  general  rule. 

For  example,  by  virtue  of  section  27(3)  of  The  Family  Law  Reform  Act, 
1978,56  the  prohibition  against  the  garnishment  of  Crown  debts  has  been  lifted 
in  the  case  of  garnishment  and  attachment  of  wages  orders57  issuing  from  a 
provincial  court  (family  division).  Existing  legislation  also  permits  a  judgment 
creditor  to  reach  the  salary  or  wages  of  a  Crown  employee  by  means  of  a 
procedure  similar  to  garnishment.  Section  26  of  The  Public  Service  Act5* 
provides: 

26.  Where  a  debt  or  money  demand  of  not  less  than  $25,  either  on  a  judgment 
or  otherwise  and  not  being  a  claim  for  damages,  is  due  and  owing  by  a  Crown 
employee  whose  salary  or  wages  are  paid  out  of  the  Consolidated  Revenue  Fund, 
and  the  creditor  files  with  the  Treasurer  of  Ontario, 

(a)  a  notice  of  the  debt  or  money  demand;  and 

(b)  such  proof  as  the  Treasurer  may  require  that  the  debt  or  money 
demand  is  owing, 

the  Treasurer  may  deduct  from  the  salary  of  the  debtor,  or  from  any  money  owing 
to  him  from  the  Crown  and  payable  out  of  the  Consolidated  Revenue  Fund,  such 
amount  as  the  Treasurer  sees  fit  in  the  circumstances  and  pay  the  amount  to  the 
creditor  in  discharge  or  in  partial  discharge  of  the  debt  or  money  demand. 

It  should  be  noted,  however,  that  under  this  section  the  Treasurer  retains  a 
discretion  as  to  whether  to  pay  any  part  of  the  judgment  debtor's  salary  or 
wages  to  his  judgment  creditor.59 


54  R.S.O.  1 970,  c.  365. 

55  Ibid.,  s.  25. 


56 


S.O.  1978,  c.  2. 


,7  Garnishment  is  available  under  s.  27(2)  of  The  Family  Law  Reform  Act,  1978,  S.O.  1978, 
c.  2,  while  attachment  of  wages  is  authorized  by  s.  30(1)  of  the  Act. 


58 


5<) 


R.S.O.  1970,  c.  386. 

For  a  description  of  the  manner  in  which  this  discretion  normally  is  exercised,  see  Puckett, 
"Credit  Casualties:  A  Study  of  Wage  Garnishment  in  Ontario"  (1978),  28  U.  Toronto  L.J. 
95, at  101. 
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Many  provinces  already  permit  the  salary  or  wages  of  Crown  employees 
to  be  garnished.  British  Columbia,60  Alberta,61  Saskatchewan62  and  Mani- 
toba,63 for  example,  have  legislation  to  this  effect.  Moreover,  in  a  number  of 
jurisdictions  there  has  been  a  trend  toward  equating  the  position  of  the  Crown, 
as  employer,  with  the  position  of  all  other  employers,  with  the  result  that  the 
wages  of  Crown  employees  would  be  made  subject  to  garnishment.  In 
England,  for  example,  the  Attachment  of  Earnings  Act,  1971M  applies  equally 
to  persons  in  the  employ  of  the  Crown.  The  Law  Reform  Commission  of 
Australia  has  recommended  the  abolition  of  the  Australian  legislative 
equivalent  to  section  26  of  the  Ontario  Public  Service  Act.65  Finally,  we  should 
point  out  that  the  Canada  Law  Reform  Commission,  in  its  1977  Report  on  the 
Exigibility  to  Attachment  of  Remuneration  Payable  by  the  Crown  in  Right  of 
Canada,  made  a  similar  recommendation.  The  reasons  given  for  this 
recommendation  were  succinctly  stated  as  follows:66 

It  is  anomalous  and  inequitable  that  the  earnings  of  (say)  a  provincial  employee 
are  exigible  to  garnishment,  but  those  of  an  employee  of  Canada  remain  immune. 
That  anomaly  is  not  diminished,  either,  by  contrast  with  the  plight  of  the  ordinary 
judgment  debtor  whose  remuneration  is  derived  from  a  private  employer.  The 
special  privilege  which  this  immunity  accords  is,  then,  an  aberrant  blemish  on  the 
rule  of  law. 

We  share  the  view  expressed  by  the  Canada  Law  Reform  Commission.  We  do 
not  believe  that  there  is  any  sound  reason  why  the  wages  or  salary  of  Crown 
employees  in  Ontario  should  be  subject  to  garnishment  only  at  the  discretion 
of  the  Treasurer  of  Ontario:  a  judgment  creditor's  rights  should  not  be 
determined  by  the  type  of  employer  of  his  judgment  debtor.  Accordingly,  we 
recommend  that  section  26  of  The  Public  Service  Act  should  be  repealed  and 
that  wages  or  salary  payable  by  the  Crown  in  right  of  Ontario  should  be 
subject  to  garnishment  in  accordance  with  our  recommendations.  However, 
we  are  willing  to  go  one  step  further. 

In  our  opinion,  not  only  wages  payable  by  the  Crown,  but  all  debts  for 
which  the  Crown  might  be  liable,  should  be  available  to  a  judgment  creditor 
by  way  of  garnishment.  While  most  jurisdictions  continue  to  distinguish 


60  Court  Order  Enforcement  Act,  R.S.B.C.  1979,  c.  75,  s.  8. 

61  The  Civil  Service  Garnishee  Act,  R.S.A.  1970,  c.  49. 
The  Attachment  of  Debts  Act,  R.S.S.  1978,  c.  A-32,  s.  6. 
The  Garnishment  Act,  R.S.M.  1970,  c.  G20,  s.  3. 


62 


63 


64 


66 


C.  32,  s.  22.  This  provision  was  enacted  following  the  recommendations  of  the  Payne 
Committee:  see  Report  of  the  Committee  on  the  Enforcement  of  Judgment  Debts 
(February  1 969,  Cmnd.  3909),  at  1 89,  para.  722. 

Law  Reform  Commission  of  Australia,  Discussion  Paper  No.  6,  Debt  Recovery  and 
Insolvency  (\91S),  at  29. 

In  1980,  a  Bill  was  introduced  in  the  House  of  Commons  to  implement  the  recommenda- 
tions of  the  Canada  Law  Reform  Commission  for  the  abolition  of  the  prohibition  against 
garnishment  of  remuneration  payable  by  the  federal  Crown:  see  Garnishment,  Attachment 
and  Pension  Diversion  Act,  Bill  C-38,  First  Session,  Thirty-second  Parliament,  29  Eliz.  II, 
1980  (First  reading,  June  27,  1980). 
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between  wage  debts  and  other  debts  owed  by  the  Crown,67  we  do  not  believe 
that  this  distinction  is  justified.  In  recent  years,  both  the  Law  Reform 
Commission  of  British  Columbia  and  the  Law  Reform  Division  of  the  New 
Brunswick  Department  of  Justice  have  arrived  at  a  similar  conclusion. 

In  its  Report  on  Attachment  of  Debts  Act,6*  the  Law  Reform  Commission 
of  British  Columbia  reviewed  the  state  of  the  law  with  respect  to  proceedings 
in  which  the  Crown  is  a  garnishee.  The  Commission  was  of  the  view  that  the 
then  existing  British  Columbia  Attachment  of  Debts  Act69  applied  to  the 
Crown,  but  that  there  was  some  doubt  about  whether  this  was  true  of 
"garnishment  process  issued  out  of  the  Small  Claims  Court".70  As  a  result,  the 
Commission  recommended  that  it  should  be  made  clear  that  "garnishment 
proceedings  are  an  exception  to  the  prohibition"  with  respect  to  proceedings 
against  the  Crown.71  In  addition,  the  Commission  proposed  that  amendments 
to  existing  legislation  should  be  enacted  to  ensure  that  all  money  owed  by  the 
British  Columbia  Hydro  and  Power  Authority  could  be  garnished.72  The 
Third  Report  of  the  Consumer  Protection  Project,  prepared  by  the  Law 
Reform  Division  of  the  New  Brunswick  Department  of  Justice,  contained  a 
straightforward  recommendation  that  the  garnishment  of  all  Crown  debts 


67  See,  for  example,  the  English  Attachment  of  Earnings  Act,  1971,  c.  32,  s.  2  and  Crown 
Proceedings  Act,  1947,  10  &  1 1  Geo.  6,  c.  44,  s.  27.  While  the  wages  of  Crown  employees 
may  be  attached  under  the  former  legislation,  the  latter  Act  provides  a  special  procedure  to 
enable  a  judgment  creditor  to  garnish  other  Crown  debts.  S.  27  provides  as  follows: 

27. -( 1 )  Where  any  money  is  payable  by  the  Crown  to  some  person  who,  under  any 
order  of  any  court,  is  liable  to  pay  any  money  to  any  other  person,  and  that  other 
person  would,  if  the  money  so  payable  by  the  Crown  were  money  payable  by  a  subject, 
be  entitled  under  rules  of  court  to  obtain  an  order  for  the  attachment  thereof  as  a  debt 
due  or  accruing  due,  or  an  order  for  the  appointment  of  a  sequestrator  or  receiver  to 
receive  the  money  on  his  behalf,  the  High  Court  may,  subject  to  the  provisions  of  this 
Act  and  in  accordance  with  rules  of  court,  make  an  order  restraining  the  first- 
mentioned  person  from  receiving  that  money  and  directing  payment  thereof  to  that 
other  person,  or  to  the  sequestrator  or  receiver: 

Provided  that  no  such  order  shall  be  made  in  respect  of: — 

(a)  any  wages  or  salary  payable  to  any  officer  of  the  Crown  as  such; 

(b)  any  money  which  is  subject  to  the  provisions  of  any  enactment 
prohibiting  or  restricting  assignment  or  charging  or  taking  in  execu- 
tion; .  .  . 

(2)  The  provisions  of  the  preceding  subsection  shall,  so  far  as  they  relate  to  forms 
of  relief  falling  within  the  jurisdiction  of  a  county  court,  have  effect  in  relation  to 
county  courts  as  they  have  effect  in  relation  to  the  High  Court,  but  with  the 
substitution  of  a  reference  to  county  court  rules  for  any  reference  in  the  said 
subsection  to  rules  of  court. 


68 


Law  Reform  Commission  of  British  Columbia,  Report  on  Attachment  of  Debts  Act 
(1978). 


69  R.S.B.C.  1960,  c.  20.  See,  now,  Court  Order  Enforcement  Act,  R.S.B.C.  1979,  c.  75. 

70  Supra,  note  68,  at  53. 

71  Ibid.  See  draft  Attachment  of  Debts  Act,  s.  32. 

72  Ibid.  See  draft  Attachment  of  Debts  Act,  s.  31. 
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should  be  permitted  "subject  to  the  restrictions  as  to  execution  that  would 
apply  if  the  judgment  debtor  were  suing  the  Crown".73 

We  too  support  the  principle  that  all  debts  owed  by  the  Crown  should  be 
subject  to  garnishment.  Not  only  are  large  numbers  of  people  employed  by  the 
Crown,  but  the  Crown  and  Crown  agencies  play  a  large  role  in  the  economy  of 
the  Province  as  consumers  of  goods  and  services.  We  see  no  basis  for 
concluding  that  the  wages  or  salary  of  an  employee  of  the  Crown  should  be 
subject  to  garnishment  but  that  money  owed  by  the  Crown  to  an  independent 
contractor  or  a  supplier  of  goods,  for  example,  should  not  be  liable  to  be 
garnished.  We  are  not  unmindful  of  the  fact  that  subjecting  the  Crown  to  the 
law  of  garnishment  might  give  rise  to  certain  administrative  problems,  given 
the  vast  number  of  employees  throughout  the  Province.  However,  we  are  of 
the  view  that  any  difficulties  that  might  arise  would  not  be  very  different  in 
nature  or  in  scope  from  those  difficulties  encountered  by  large  business 
enterprises  that  are  now  subject  to  the  law  of  garnishment.  Accordingly,  we 
recommend  that  all  Crown  debts,  that  is,  all  debts  owed  by  the  provincial 
Crown  or  by  provincial  Crown  agencies,  should  be  subject  to  garnishment.  We 
further  recommend  that  the  Parliament  of  Canada  should  introduce 
legislation  to  this  effect,  in  order  that  all  debts  owed  by  the  federal  Crown  or 
by  federal  Crown  agencies  would  be  subject  to  provincial  garnishment 
legislation.74 

Before  leaving  the  subject  of  Crown  debts,  there  is  one  final  matter  with 
which  we  must  deal:  with  what  conditions,  if  any,  should  a  judgment  creditor 
be  required  to  comply  prior  to  initiating  garnishment  proceedings  against  the 
Crown?  We  raise  this  question  because,  at  the  present  time,  before  an  action 
against  the  Crown  may  be  commenced,  the  claimant  must  satisfy  certain 
statutory  conditions.  Section  7(  1 )  of  The  Proceedings  Against  the  Crown  Act15 
provides  that  "no  action  . . .  shall  be  commenced  against  the  Crown  unless  the 
claimant  has,  at  least  sixty  days  before  the  commencement  of  the  action, 
served  on  the  Crown  a  notice  of  the  claim  containing  sufficient  particulars  to 
identify  the  occasion  out  of  which  the  claim  arose".  It  may  be  argued,  for 
example,  that  garnishment  proceedings  that  are  instituted  against  the  Crown 
constitute  an  "action"  against  the  Crown  for  the  purposes  of  section  7(1). 
Since,  as  a  general  proposition,  we  are  of  the  view  that  a  judgment  creditor 
should  have  no  greater  rights  than  his  judgment  debtor,  it  would  seem,  at  least 
at  first  impression,  that  a  judgment  creditor  seeking  to  garnish  a  debt  owed  by 
the  Crown  should  be  required  to  fulfil  any  conditions  that  his  judgment  debtor 
would  have  to  meet  prior  to  commencing  an  action  against  the  Crown.  The 
New  Brunswick  Third  Report  of  the  Consumer  Protection  Project  contained 
just  such  a  recommendation.76  Interestingly,  the  Saskatchewan  Attachment  of 


New  Brunswick  Department  of  Justice,  Law  Reform  Division,  Third  Report  of  the 
Consumer  Protection  Project,  Vol.  II,  Legal  Remedies  of  the  Unsecured  Creditor  After 
Judgment  ( 1 976),  at  39.  Emphasis  deleted. 

A  start  already  has  been  made  toward  rendering  federal  Crown  debts  subject  to  the 
remedy  of  garnishment:  see  supra,  note  66. 

75  R.S.O.  1970,  c.  365. 

Supra,  note  73,  at  39:  "It  is  recommended  that  garnishment  be  made  available  against 
debts  owed  by  the  Crown  to  judgment  debtors,  subject  to  the  restrictions  as  to  execution 
that  would  apply  if  the  judgment  debtor  were  suing  the  Crown.'"  Emphasis  deleted. 
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Debts  Act11  now  requires  a  judgment  creditor  to  give  thirty  days  notice  of 
intention  to  issue  a  garnishee  summons,  notwithstanding  that  the  Saskatche- 
wan Proceedings  Against  the  Crown  Act1%  contains  no  such  notice  require- 
ment.79 

The  Commission,  nonetheless,  recommends  that  Crown  debts  should  be 
subject  to  garnishment  without  requiring  compliance  with  any  conditions  for 
the  commencement  of  an  action  against  the  Crown.  We  recognize  that  a 
failure  to  impose  upon  the  judgment  creditor  such  restrictions  concerning 
garnishment  as  would  apply  if  the  judgment  debtor  himself  were  suing  the 
Crown  may  mean  that  a  judgment  creditor  will  be  in  a  better  position  vis-a-vis 
the  Crown  than  his  judgment  debtor.  We  make  this  recommendation  because 
of  our  belief  that  the  imposition  of  such  a  requirement  could  do  more  harm 
than  good.  For  example,  if  there  were  a  notice  requirement,  some  judgment 
debtors  might  take  steps  to  frustrate  any  future  garnishment  proceedings.  On 
the  other  hand,  the  Crown  in  every  case  will  have  the  benefit  of  the  dispute 
resolution  mechanism  recommended  below,80  and  will  be  in  no  better  and  in  no 
worse  position  than  any  other  large  business  entity  required  to  respond  to 
garnishment  proceedings. 


3.      CONTINUING  GARNISHMENT 

In  the  preceding  Section,  we  were  concerned  with  the  kinds  of  debt  that 
should  be  available  to  a  judgment  creditor  by  means  of  garnishment 
proceedings.  In  this  Section,  we  consider  a  somewhat  different,  although 
related,  issue:  should  the  garnishment  remedy  have  a  continuing  effect? 

This  question  arises  as  a  direct  consequence  of  the  narrow  interpretation 
given  to  the  words  "debts  owing  or  accruing"  found  in  the  Rules  of  Practice 
and  in  legislation  authorizing  the  garnishment  of  debts.81  Because  the  courts 
have  circumscribed  the  scope  of  the  garnishment  remedy  to  present  debts,  that 
is,  debts  that  are  due  and  payable,  and  debts  that  are  due  but  payable  at  some 
future  time,  judgment  creditors  have  been  forced  to  obtain  a  fresh 
garnishment  order  as  each  debt  arises.  Therefore,  with  few  exceptions,82 
continuing  garnishment  has  not  been  available  under  the  present  law  of 
garnishment. 

The  consequences  of  the  lack  of  a  continuing  garnishment  remedy  in  the 
present  law  of  enforcement  should  be  readily  apparent.  For  example,  in  the 
case  of  wages  or  salary,  as  was  pointed  out  earlier,83  garnishment  can  be 


77  R.S.S.  1978,  c.  A-32,  s.  6(4),  (5)  and  (6). 

78  R.S.S.  1978,  c.  P-27. 

79  See,  also,  s.  9(1  )(a)  of  the  Garnishment,  Attachment  and  Pension  Diversion  Act,  Bill 
C-38,  First  Session,  Thirty-second  Parliament,  29  Eliz.  II,  1980  (First  reading,  June  27, 
1980). 

80  See  infra,  this  Chapter,  Section  6(c)(v)  and  Chapter  5. 

81  This  matter  is  discussed  supra,  this  Chapter,  Section  2(a). 

82  See  s.  30(1)  of  The  Family  Law  Reform  Act,  1978,  S.O.  1978,  c.  2.  See  also  s.  31  of  The 
Retail  Sales  Tax  Act,  R.S.O.  1970,  c.  415,  for  a  similar  provision. 

83 


See  supra,  this  Chapter,  Section  2(a). 
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employed  by  a  judgment  creditor  only  after  the  debtor's  wages  or  salary  have 
become  due  and  payable  or,  in  the  case  of  garnishment  in  the  small  claims 
court,  only  after  the  money  has  been  earned.  This  state  of  affairs  means  not 
only  that  the  timing  of  an  application  for  garnishment  becomes  crucial,  but 
also  that  a  judgment  creditor  must  make  a  series  of  applications  for 
garnishment  should  he  wish  to  garnish  his  debtor's  wages  or  salary  on  a 
continuing  basis.  This  necessary  succession  of  applications  exacerbates  the 
timing  problem  and,  in  our  view,  also  gives  rise  to  an  unnecessary  waste  of 
time,  energy  and  valuable  judicial  and  administrative  resources.  What  is  true 
with  respect  to  the  collection  of  wage  debts  is  equally  true  of  other  similar 
kinds  of  debt,  such  as  rent  and  remuneration  pursuant  to  a  contract  for 
services,  to  take  but  two  examples.  We  find  this  aspect  of  the  present  law  of 
garnishment  to  be  intolerable. 

The  concept  of  a  continuing  garnishment  is  not  completely  foreign  to  the 
law  of  Ontario.  The  Family  Law  Reform  Act,  I978u  contains  a  provision  that, 
in  certain  circumstances,  enables  a  person  entitled  to  support  or  maintenance 
to  obtain  an  attachment  of  wages  order  with  continuing  effect.  Section  30(1)  of 
the  Act  provides  as  follows: 

30.-(l)  Where  the  court  considers  it  appropriate  in  a  proceeding  under  section 
28,  the  court  may  make  an  attachment  order  directing  the  employer  of  the  debtor 
to  deduct  from  any  remuneration  of  the  debtor  due  at  the  time  the  order  is  served 
on  the  employer  or  thereafter  due  or  accruing  due  such  amount  as  is  named  in  the 
order  and  to  pay  the  amounts  deducted  into  court,  and  section  7  of  The  Wages 
Act  does  not  apply. 

In  the  Commission's  1975  Report  on  Family  Law,  Part  VI,  Support 
Obligations,  we  indicated  that  a  continuing  attachment  of  wages  order  "would 
provide  a  more  direct,  effective  and  less  costly  means  of  garnishing  the 
earnings  of  persons  ordered  by  the  court  to  maintain  their  dependants".85  The 
same  reasoning  would  seem  to  be  applicable  to  garnishment  when  employed 
by  judgment  creditors  other  than  maintenance  creditors. 

A  garnishment  remedy  of  continuing  effect,  similar  to  that  found  in 
section  30(1)  of  The  Family  Law  Reform  Act,  1978,  is  now  available  to 
maintenance  creditors  in  a  great  many  jurisdictions.  In  Saskatchewan,  for 
example,  where  "an  order  for  maintenance  has  been  filed  or  registered  in  or 
made  or  confirmed  by  a  court",  a  creditor  may  enforce  the  order  by  means  of  a 
garnishment  summons,  which,  when  served  upon  the  debtor's  employer,  "shall 
bind  the  salary  or  wages  then  due  or  thereafter  from  time  to  time  accruing  due 
from  the  employer  to  the  judgment  debtor".86  Recent  amendments  to  the 
Alberta  Domestic  Relations  Acf1  enable  a  maintenance  creditor  in  that 
Province  to  obtain  an  order  for  the  attachment  of  salary,  which  may  be 
expressed  "to  continue  for  such  time  as  the  judge  may  fix  or  until  further 
order".88 


84S.O.  1978,  c.  2. 

85  Ontario  Law  Reform  Commission,  Report  on  Family  Law,  Part  VI,  Support  Obligations 
(1975), at  131. 

86  The  Attachment  of  Debts  Act,  R.S.S.  1 978,  c.  A-32,  s.  25(1). 

87  R.S.A.  1970,  c.  113. 

88  The  Domestic  Relations  Amendment  Act,  1977,  S.A.  1977,  c.  64,  s.  6,  adding  s.  28.1  to 
The  Domestic  Relations  Act,  supra,  note  87. 
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In  a  number  of  provinces,  some  kind  of  continuing  garnishment  order  in 
respect  of  wages  is  available  to  all  judgment  creditors,  not  only  maintenance 
creditors.  In  Manitoba,  for  instance,  an  order  under  The  Garnishment  Act*9 
binds  "any  debt  due  or  accruing  due  from  the  garnishee  to  the  judgment 
debtor  and  all  wages  that  become  due  or  payable  at  any  time  within  1  month 
commencing  on  the  day  after  service  of  the  process".90  The  Prince  Edward 
Island  Garnishee  Act91  contains  a  substantially  broader  provision,  one  that 
would  appear  to  allow  a  judge  to  make  an  order  of  unlimited  duration  for  the 
attachment  of  future  accruing  wages  or  salary.  Similar  provisions  now  may  be 
found  in  the  United  Kingdom92  and  California,93  and  recently  have  been 
recommended  in  Australia.94 

The  issue  of  the  need  to  make  garnishment  a  remedy  of  a  continuing 
nature  is  one  that  the  Law  Reform  Commission  of  British  Columbia  carefully 
examined  in  its  1978  Report  on  Attachment  of  Debts  Act.  We  already  have 
made  reference  to  that  Commission's  dissatisfaction  with  the  scope  of  the 
British  Columbia  garnishment  remedy.  In  the  opinion  of  the  Law  Reform 
Commission  of  British  Columbia,  the  limited  range  of  garnishment  was  "a 
reflection  of  the  fact  that  it  is  a  'one  shot'  remedy.  An  order  is  issued  and  it 
either  attaches  a  debt  or  it  does  not  at  the  time  it  is  served.  It  has  either  an 
'immediate'  effect  or  none  at  all."95  The  Law  Reform  Commission  of  British 
Columbia  determined,  as  we  ourselves  have  concluded,  that  "the  'immediate' 
nature  of  garnishment . . .  makes  the  attachment  of  recurring  or  periodic  debts 
a  cumbersome  exercise",96  one  that  may  well  not  be  worth  undertaking. 
Noting  the  lack  of  difficulty  that  the  law  seems  to  have  "in  accommodating  the 
consensual  transfer  of  a  debt  that  has  not  yet  come  into  existence"97  and  that 
"the  assignment  of  future  accounts  is  a  well  recognized  method  of  taking 
security  in  the  commercial  world",98  the  Law  Reform  Commission  of  British 
Columbia  recommended  the  creation  of  a  garnishment  process  that  would  be 


R.S.M.  1970,  c.  G20. 

Ibid.,  s.  5,  as  amended  by  The  Garnishment  Amendment  Act,  1979,  S.M.  1979,  c.  8,  s.  1. 

R.S. P.E.I.  1974,  c.  G-2,  s.  17(5).  A  provision  similar  in  effect  to  section  17(5)  of  the  P.E.I. 
Garnishee  Act  recently  has  been  introduced  in  Ontario  for  the  collection  of  outstanding 
taxes:  see,  for  example,  The  Retail  Sales  Tax  Act,  R.S.O.  1970,  c.  415,  s.  31,  as  amended 
by  The  Retail  Sales  Tax  Amendment  Act,  1 977,  S.O.  1977,  c.  13,s.  8. 

Attachment  of  Earnings  Act,  1971,  c.  32,  which  implemented,  in  part,  the  recommenda- 
tions contained  in  the  Report  of  the  Committee  on  the  Enforcement  of  Judgment  Debts 
(February  1969,  Cmnd.  3909). 

Cal.  Stats.  1978,  Ch.  1133,  implementing  the  recommendations  of  the  California  Law 
Revision  Commission  found  in  the  Commission's  Report  entitled  Recommendation 
Relating  to  Wage  Garnishment  ( 1 976). 

See  Law  Reform  Commission  of  Australia,  Discussion  Paper  No.  6,  Debt  Recovery  and 
Insolvency  (1978). 

Law  Reform  Commission  of  British  Columbia,  Report  on  Attachment  of  Debts  Act 
(1978),  at  35. 

Ibid. 

Ibid. 

Ibid. 
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effective  for  some  specified  period  of  time  and  would  attach  any  debt  that 
becomes  due  during  that  period." 

While  we  differ  with  some  of  the  features  of  the  continuing  garnishment 
remedy  contemplated  by  the  Law  Reform  Commission  of  British  Columbia, 
we  too  are  of  the  view  that  garnishment  should  be  an  enforcement  remedy  of 
continuing  effect.  Our  reasons  for  proposing  that  garnishment  be  continuous 
in  nature  are  three  in  number.  First,  the  present  system  of  obtaining 
garnishment  puts  an  unnecessary  premium  on  timeous  application  for  this 
remedy  by  judgment  creditors.  Secondly,  as  a  result  of  the  need  to  wait  and  see 
whether  a  debt  becomes  due  and  payable  before  acting,  a  judgment  creditor 
may  be  exposed  to  the  risk  of  assignment  by  the  judgment  debtor  of  a  future 
debt,  thereby  frustrating  the  enforcement  efforts  of  his  judgment  creditor. 
Thirdly,  the  present  system  of  "one  shot"  orders  increases  the  cost  of 
enforcement  unjustifiably,  and  the  judgment  debtor  himself  may  well  be 
required  to  assume  a  substantial  share  of  this  cost  burden. 

We  recognize  that  continuing  garnishment  may  cause  administrative 
difficulties  for  some  garnishees,  and  may  result  in  expenses  that  will  have  to  be 
borne  initially  by  garnishees  and,  to  some  extent,  by  judgment  debtors. 
However,  the  Commission  firmly  believes  that  the  disadvantages  that  might 
flow  from  the  introduction  of  continuing  garnishment  will  be  far  outweighed 
by  the  simplicity  and  savings  that  undoubtedly  will  result  from  such  an 
expansion  of  the  scope  of  the  garnishment  remedy.  We  know  of  no  reason  why 
a  continuing  garnishment  remedy  should  be  restricted  in  respect  of  either  the 
class  of  judgment  creditor100  that  should  be  entitled  to  employ  it,  or  the  kind  of 
debt  that  should  be  subject  to  it.  Accordingly,  we  recommend  that 
garnishment  should  be  expanded  in  scope  so  that  it  is  of  continuing  effect,  and 
that  this  continuing  garnishment  remedy  should  be  available  to  all  classes  of 
judgment  creditor  and  in  respect  of  all  kinds  of  debt.  The  differences  between 
the  continuing  garnishment  remedy  proposed  by  the  Law  Reform  Commis- 
sion of  British  Columbia  and  the  one  we  recommend  are  examined  in  Section 
6  of  this  Chapter,  which  is  concerned  with  the  procedure  for  garnishment. 


4.      EXEMPTIONS  FROM  GARNISHMENT 

Up  to  this  point  in  our  discussion  of  the  law  pertaining  to  garnishment,  we 
have  focused  on  the  general  scope  of  this  method  of  enforcement.  We  have 
endeavoured  to  ensure  that  all  debts  owing,  or  that  may  become  owing,  to  a 
judgment  debtor  should  be  available  to  satisfy  the  debtor's  outstanding 
judgment  debts.  Earlier  in  this  Part  of  our  Report,  we  recognized  that, 
although  every  interest  of  the  debtor  in  personal  property  should  be  available 
to  satisfy  his  outstanding  judgments,  there  must  be  certain  exemptions  from 
enforcement.101  Therefore,  we  now  turn  to  consider  which  debts,  if  any,  should 
be  immune  from  garnishment,  and  the  extent  to  which  certain  debts  should  be 
beyond  the  reach  of  this  enforcement  vehicle. 


99  Ibid.,  at  35-36. 

For  example,  maintenance  creditors. 
101  See  supra.  Chapter  2,  Section  3(b)(i)a  and  Section  3(b)(ii). 
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(a)    Salary  or  Wages 


By  far  the  most  difficult  question  that  we  have  had  to  answer  in  our 
consideration  of  the  law  of  garnishment  is  the  following:  to  what  extent  should 
a  debtor's  salary  or  wages  be  exempt  from  garnishment?  The  difficulty  in 
resolving  this  question  arises  from  the  fact  that  this  asset  is  the  most 
significant  and  the  most  crucial  for  effective  enforcement.  For  most  debtors, 
salary  or  wages  represent  the  means  of  day  to  day  survival  for  themselves  and 
their  families;  for  the  judgment  creditor,  this  debt  usually  represents  his 
debtor's  most  important  asset.  The  competing  interests  of  debtor  and  creditor 
are  reflected  in  the  legislative  response  that  has  been  adopted  in  most 
jurisdictions  to  the  question  posed  above. 

In  Canada,  a  debtor's  salary  or  wages  can  be  garnished  in  nine  out  of  the 
ten  provinces:102  only  the  Province  of  New  Brunswick  prohibits  the  garnish- 
ment of  salary  or  wages.103  However,  in  every  one  of  the  provinces  that  permits 
salary  or  wages  to  be  garnished,  legislation  also  has  been  enacted  to  exempt 
some  portion  of  a  judgment  debtor's  salary  or  wages  from  garnishment. 

As  we  pointed  out  at  the  beginning  of  this  Chapter,  the  enforcement 
remedy  of  garnishment  has  been  available  to  judgment  creditors  in  Ontario 
since  1856.104  Less  than  twenty  years  after  the  introduction  of  this  remedy,  the 
first  wage  exemption  legislation  was  enacted  in  the  Province,105  and  at  no  time 
since  1874  has  there  been  a  period  during  which  some  sort  of  statutory 
exemption  has  not  been  available  to  judgment  debtors  in  respect  of  their  salary 
or  wages.  The  present  exemption  can  be  found  in  section  7(1)  of  The  Wages 
Act,106  which  provides  as  follows: 

7.-(l)  Seventy  per  cent  of  any  debt  due  or  accruing  due  to  any  mechanic, 
workman,  labourer,  servant,  clerk  or  employee  for  or  in  respect  of  his  wages  is 
exempt  from  seizure  or  attachment,  provided  that  if  a  creditor  of  any  such 
mechanic,  workman,  labourer,  servant,  clerk  or  employee,  who  has  initiated 
proceedings  by  way  of  seizure  or  attachment  of  the  wages  of  any  such  mechanic, 
workman,  labourer,  servant,  clerk  or  employee,  desires  to  contend  that  having 
regard  to  the  nature  of  the  debt  and  the  circumstances  of  the  debtor,  it  is 
unreasonable  that  as  much  as  70  per  cent  of  such  debtor's  wages  should  be 
exempt,  the  judge  may  in  any  particular  case,  upon  a  hearing  of  the  matter, 
reduce  such  percentage  of  exemption. 


102 


103 


104 
105 


106 


Alta.:  Rules  of  Court,  r.  493;  B.C.:  Court  Order  Enforcement  Act,  R.S.B.C.  1979,  c.  75,  s. 
4;  Man.:  The  Garnishment  Act,  R.S.M.  1970,  c.  G20,  s.  6;  Nfld.:  The  Attachment  of  Wages 
Act,  R.S.N.  1970,  c.  16,  s.  3  et  seq:,  N.S.:  Civil  Procedure  Rules  and  Related  Rules  (1971), 
r.  53.05;  Ont.:  The  Wages  Act,  R.S.O.  1970,  c.  486,  s.  7;  P.E.I. :  Garnishee  Act,  R.S. P.E.I. 
1974,  c.  G-2,  s.  17;  Que.:  Code  of  Civil  Procedure  ,  R.S.Q.  1977,  c.  C-25,  arts.  641  et  seq.; 
Sask.:  The  Attachment  of  Debts  Act,  R.S.S.  1 978,  c.  A-32,  s.  22. 

Garnishee  Act,  R.S.N.B.  1973,  c.  G-2,  s.  31.  Wage  garnishment  has  been  prohibited  in 
New  Brunswick  only  since  1971.  It  should  be  noted  that  the  Law  Reform  Division  of  the 
New  Brunswick  Department  of  Justice,  in  its  Third  Report  of  the  Consumer  Protection 
Project,  Vol.  II,  Legal  Remedies  of  the  Unsecured  Creditor  After  Judgment  ( 1 976),  at  270- 
7 1 ,  recommended  that  salary  and  wages  should  be  subject  to  enforcement. 

The  Common  Law  Procedure  Act  1856,  19  &  20  Vict.,  c.  43. 

An  Act  to  amend  the  law  relating  to  the  Attachment  of  Debts  as  respects  the  Wages  and 
Salaries  of  Mechanics  and  Others,  37  Vict.,  c.  1 3. 

R.S.O.  1970,  c.  486,  as  amended  by  The  Wages  Amendment  Act,  1971,  S.O.  1971,  c.  20, 
s.  1. 
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However,  it  should  be  noted  that  this  exemption  cannot  be  claimed  by  a 
judgment  debtor  whose  wages  are  attached  by  a  maintenance  creditor 
pursuant  to  section  30(1)  of  The  Family  Law  Reform  Act,  1978.m 

Garnishment  of  salary  or  wages  is  permitted  in  all  but  a  few  of  the  states 
of  the  United  States;  it  is  prohibited,  for  example,  in  Pennsylvania  and  Texas. 
However,  in  no  state  that  permits  a  judgment  debtor's  salary  or  wages  to  be 
garnished  are  all  his  salary  or  wages  subject  to  garnishment.108  In  the  United 
Kingdom,  as  in  Ontario,  salary  or  wages  could  be  garnished  without  any 
exemption  in  favour  of  the  judgment  debtor  for  a  short  period  of  time  after  the 
introduction  of  the  garnishment  remedy.  However,  in  1870,  unlike  the 
situation  in  Ontario,  the  garnishment  of  salary  or  wages  was  prohibited  in 
England109  and  continued  to  be  prohibited  until  1971,  when  the  Attachment  of 
Earnings  Act,  1971no  was  enacted,  allowing  a  judicially  determined  portion  of 
an  employee's  earnings  to  be  attached  or  garnished. 

The  importance  of  some  sort  of  exemption  in  the  case  of  the  garnishment 
of  salary  or  wages  is  reflected  in  the  number  of  law  reform  agencies  that  have 
examined  this  subject.  In  Canada,  in  recent  years,  the  Alberta  Institute  of 
Law  Research  and  Reform,111  the  Manitoba  Law  Reform  Commission112  and 
the  Law  Reform  Division  of  the  New  Brunswick  Department  of  Justice113  have 
explored  this  matter.  In  a  1976  Report,  the  California  Law  Revision 
Commission  also  proposed  recommendations  relating  to  wage  garnishment114 
and  these  recommendations  formed  the  basis  of  legislation  enacted  in  1978.115 
In  the  United  Kingdom,  both  the  Report  of  the  Committee  on  the 
Enforcement  of  Judgment  Debts116  and  the  Report  of  the  Joint  Working  Party 
on  the  Enforcement  of  Judgments,  Orders  and  Decrees  of  the  Courts  in 
Northern  Ireland111  extensively  reviewed  the  question  of  the  propriety  of  the 
garnishment  of  salary  or  wages  and  the  need  for  some  type  of  wage  exemption. 
Finally,  the  garnishment  of  salary  or  wages  has  received  attention  from  the 
Law  Reform  Commission  of  Australia118  and  the  Australian  Government 


107 


S.O.  1978,  c.  2. 


108  For  a  comprehensive  summary  of  the  legislation  in  the  United  States,  see  CCH,  Consumer 
Credit  Guide,  para.  660. 

109  The  Wages  Attachment  Abolition  Act,  1870,  33  &  34  Vict.,  c.  30  (U.K.). 
no 


in 


112 


113 


C.  32  (U.K.). 

Alberta  Institute  of  Law  Research  and  Reform,  Working  Paper  on  Exemptions  from 
Execution  and  Wage  Garnishment  ( 1 978). 

Manitoba  Law  Reform  Commission,  Report  on  the  Enforcement  of  Judgments:  Part  I: 
Exemptions  under  "The  Garnishment  Act"  (1979). 

New  Brunswick  Department  of  Justice,  Law  Reform  Division,  Third  Report  of  the 
Consumer  Protection  Project,  Vol.  II,  Legal  Remedies  of  the  Unsecured  Creditor  After 
Judgment  (1976). 

California  Law  Revision  Commission,  Recommendation  Relating  to  Wage  Garnishment 
(1976). 

115  Cal.  Stats.  1978,  Ch.  1133. 

116  (February  1969,  Cmnd.  3909). 
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Law  Reform  Commission  of  Australia,  Discussion  Paper  No.  6,  Debt  Recovery  and 
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Commission  of  Inquiry  into  Poverty.119 

During  the  course  of  our  deliberations  with  respect  to  the  subject  of  wage 
garnishment,  we  have  given  careful  consideration  to  the  various  alternatives 
that  have  been  proposed  by  those  bodies  to  which  we  have  made  reference. 
Prior  to  examining  some  of  these  alternatives,  however,  we  believe  that  it  is 
useful  to  sketch  the  competing  interests120  of  judgment  debtors,  judgment 
creditors,  employers  and  the  public  that  have  influenced  our  thinking. 

Insofar  as  wage  garnishment  is  concerned,  as  is  the  case  with  all 
enforcement  measures,  a  judgment  debtor's  concerns  are  quite  basic:  the 
preservation  of  personal  dignity  and  self-esteem;  the  ability  to  maintain  a 
reasonable  standard  of  living  for  himself  and  his  family;  and  protection  from 
creditor  harassment  and  invasions  of  privacy  that  may  well  be  a  consequence 
of  the  initiation  of  enforcement  proceedings.  However,  in  the  case  of  wage 
garnishment,  a  judgment  debtor's  interest  in  his  ability  to  maintain  himself 
and  his  family  is  particularly  acute,  since,  for  most  individuals  and  family 
units,  salary  or  wages  undoubtedly  represent  the  single  most  important  asset. 
Normally,  salary  or  wages  are  the  sole  source  of  income,  and  therefore  the  sole 
means  of  support  for  a  judgment  debtor  and  his  family.  Consequently,  to  the 
extent  that  salary  or  wages  may  be  garnished,  the  well-being  of  most 
judgment  debtors  will  be  affected.  Moreover,  if,  as  some  have  argued,  wage 
garnishment  poses  a  threat  to  a  debtor's  job  security,  his  livelihood  also  may 
be  jeopardized. 

The  interests  of  a  judgment  creditor  are  basically  the  same  no  matter 
what  method  of  enforcement  is  under  discussion.  His  objective,  simply  stated, 
is  the  payment  of  his  judgment  debt  with  a  minimum  of  expense  and  a 
minimum  of  delay.  Since  the  vast  majority  of  the  Canadian  population  are 
wage-earners  and  the  families  of  wage-earners,  the  garnishment  remedy 
constitutes  an  important  enforcement  tool. 

By  its  very  nature,  garnishment  involves  an  innocent  third  party.  Where 
garnishment  is  employed  to  reach  a  judgment  debtor's  salary  or  wages,  the 
innocent  third  party  is  the  judgment  debtor's  employer.  The  employer's  main 
concern  is  the  efficiency  of  his  enterprise:  anything  that  is  perceived  as  a  threat 
to  the  smooth  operation  of  his  venture,  the  employer  may  well  endeavour  to 
eliminate.  Consequently,  if  wage  garnishment  is  viewed  as  having  a  negative 
impact  on  productivity  or  on  the  reputation  of  the  employer,  or  as  causing  his 
administrative  costs  to  rise,  the  employer  may  seek  to  root  out  the  cause  of  the 
problem. 

The  public  interest  in  the  law  of  enforcement  of  judgment  debts  is 
manifold  and  often  conflicting.  For  example,  on  the  one  hand,  the  public 
wishes  to  maximize  the  efficiency  and  economy  of  the  administration  of 
justice;  on  the  other  hand,  the  public  is  concerned  to  ensure  that  the  rights  of 
individuals  are  preserved  and  protected.  The  goal  of  increased  productivity  for 
the  state's  commercial  enterprises  competes  with  the  public  objective  of 


119  Australian  Government  Commission  of  Inquiry  into  Poverty,  Debt  Recovery  in  Australia 

(1977). 

120  See,  for  example,  Greenfield,  "Coercive  Tactics  —  An  Analysis  of  the  Interests  and  the 
Remedies",  [1972]  Wash.  U.L.Q.  1  and  Vukowich,  "Debtors'  Exemption  Rights"  (1974), 
62  Geo.  L.J.  779. 
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preserving  the  well-being  of  the  citizens  of  the  state.  In  deciding  whether 
salary  or  wages  ought  to  be  exempt  from  garnishment,  we  must  determine 
how  these  conflicting  public  interests,  and  the  interests  and  concerns  of 
judgment  debtors,  judgment  creditors  and  employers,  can  best  be  balanced 
and  harmonized. 


(i)    Abolition  Of  Wage  Garnishment 

A  number  of  arguments  have  been  made  in  support  of  the  abolition  of 
wage  garnishment,  and  we  now  turn  to  consider  some  of  these  arguments. 
Undoubtedly,  the  most  compelling  reason  for  the  abolition  of  wage 
garnishment  is  the  fact  that  salary  or  wages,  in  the  case  of  most  individual 
judgment  debtors,  represent  the  sole,  or  at  least  the  principal,  source  of 
income.  Wage  garnishment,  it  is  contended,  may  force  many  judgment 
debtors  to  default  on  other  obligations,  both  continuing  and  future,  and,  more 
importantly,  may  deprive  the  judgment  debtor  and  his  dependants  of  the 
means  with  which  to  meet  immediate  needs,  such  as  food,  clothing  and  shelter. 
This  argument  is  based,  at  least  in  part,  on  the  hypothesis  that  approximately 
eighty-five  to  ninety  percent  of  an  individual's  salary  or  wages  are  expended 
for  such  basic  necessities.121  A  blanket  prohibition  against  the  garnishment  of 
salary  or  wages,  however,  would  protect  not  only  the  salary  or  wages  of  the 
low-income  earner  but  also  the  salary  or  wages  of  the  high-income  earner. 
Moreover,  a  total  prohibition  would  give  rise  to  the  somewhat  anomalous 
result  that  a  capital-rich  judgment  debtor  would  be  more  exposed  to 
enforcement  than  the  high-income,  capital-poor  judgment  debtor. 

A  second  justification  given  by  some  commentators  for  the  abolition  of 
the  garnishment  of  salary  or  wages  is  the  allegedly  high  social  cost  of  wage 
garnishment.  A  number  have  pointed  to  an  apparent  correlation  between 
wage  garnishment  and  the  incidence  of  personal  bankruptcy,  marital 
breakdown  and,  in  some  cases,  suicide.122  For  example,  statistics  in  the  United 
States  suggest  that  there  may  be  some  relationship  between  the  number  of 
personal  bankruptcies  in  a  state  and  the  harshness  of  the  state's  wage 
garnishment  legislation.  It  seems  that  the  greater  the  protection  from  wage 
garnishment  afforded  by  the  laws  of  a  state,  the  fewer  the  number  of  personal 
or  non-business  bankruptcies.123 


This  figure  is  based  on  information  obtained  from  Statistics  Canada. 

See,  for  example,  Brunn,  "Wage  Garnishment  in  California:  A  Study  and  Recommenda- 
tions,,  (1965),  53  Calif.  L.  Rev.  1214,  and  Grosse  and  Lean,  "Wage  Garnishment  in 
Washington  -  An  Empirical  Study"  ( 1 968),  43  Wash.  L.  Rev.  743. 

Hearings  on  House  Resolution  11,601  before  the  Subcommittee  on  Consumer  Affairs  of 
the  House  Committee  on  Banking  &  Currency,  90th  Cong.  1st  Sess.,  pt.  2,  at  1019.  See, 
also,  Note,  "Postjudgment  Procedures  for  Collection  of  Small  Debts:  the  Maine  Solution" 
(1973),  25  Maine  L.  Rev.  43.  The  Maine  experience  supports  the  conclusion  that  the 
greater  the  protection  afforded  to  debtors,  the  fewer  the  number  of  non-business 
bankruptcies.  In  Maine,  the  number  of  non-business  bankruptcies  dropped  from  190/ 
100,000  population  to  117/100,000  population  after  the  enactment  of  debtor-oriented 
collection  legislation;  Maine's  non-business  bankruptcy  rate  dropped  from  the  fifth  highest 
in  the  United  States  to  the  thirteenth  highest. 
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Similar  studies,  to  our  knowledge,  have  not  been  conducted  in  Canada.124 
However,  from  bankruptcy  statistics  available  to  the  Commission,  it  seems 
difficult  to  discern  any  relationship  between  the  wage  garnishment  laws  of  the 
various  provinces  and  the  rate  of  non-business  bankruptcies.125  For  example, 
one  would  have  thought  that,  on  the  basis  of  the  American  statistics  previously 
mentioned,  the  abolition  in  1971  of  wage  garnishment  in  New  Brunswick126 
would  have  led  to  a  lower  per  capita  non-business  bankruptcy  rate,  but  such 
does  not  appear  to  be  the  case.127 

We  also  should  point  out  that,  in  our  opinion,  the  implementation  of  the 
orderly  payment  of  debts  scheme  proposed  by  the  Commission128  would  reduce 
substantially  the  number  of  individual  judgment  debtors  forced  into 
bankruptcy.  Accordingly,  even  if  we  were  to  assume  that  wage  garnishment 
laws  do  have  an  impact  on  the  rate  of  non-business  bankruptcies,  the 
repercussions  of  wage  garnishment  should  not  be  nearly  as  severe  in  Ontario 
as  they  seem  to  be  in  the  United  States. 

A  third  argument  that  has  been  raised  frequently  in  support  of  a 
prohibition  against  the  garnishment  of  salary  or  wages  is  that  wage 
garnishment  may  well  result  in  dismissal  from  employment.129  In  addition,  the 
stigma  attached  to  such  a  dismissal  may  have  an  impact  on  future 
employment  prospects.130  It  has  been  estimated  that  approximately  30,000  to 
120,000  individuals  in  the  United  States  are  dismissed  each  year  because  of 
wage  garnishment.131  Again,  we  are  unaware  of  similar  statistics  in  either 
Ontario  or  the  other  provinces  in  Canada.132  It  would  appear,  however,  that 


124  The  most  extensive  sociological  study  of  wage  garnishment  in  Ontario  would  seem  to  be  by 
Puckett,  "Credit  Casualties:  A  Study  of  Wage  Garnishment  in  Ontario"  (1978),  28 
U.Toronto  L.J.  95.  However,  even  this  study  did  not  examine  the  relationship  between  wage 
garnishment  and  bankruptcy. 


125 


126 


The  Commission  reviewed  the  statistics  gathered  by  the  Superintendent  of  Bankruptcy  for 
the  years  1969-76  and  correlated  the  number  of  non-business  bankruptcies  in  each  of  the 
provinces  with  Statistics  Canada's  estimated  population  figure  for  those  years:  see 
Department  of  Consumer  and  Corporate  Affairs,  Report  of  the  Superintendent  of 
Bankruptcy  (1969-76). 

An  Act  to  amend  the  Garnishee  Act,  S.N.B.  1971,  c.  36,  s.  1. 


127  Particular  attention  was  given  by  the  Commission  to  the  statistics  from  New  Brunswick 
because  of  the  wage  garnishment  regimes  in  that  Province  during  the  years  under  study.  It 
would  seem  that  there  was  no  discernible  change  in  the  non-business  bankruptcy  rate 
during  the  years  under  examination. 


128 

129 
130 
131 


See  Chapter  2  of  Part  I  of  the  Commission's  Report  on  the  Enforcement  of  Judgment 
Debts  and  Related  Matters  ( 1 98 1 ). 

This  subject  is  examined  briefly  by  Puckett,  supra,  note  124,  at  163-76. 

Ibid.,  at  172-74. 

See  Brunn,  supra,  note  122;  Grosse  and  Lean,  supra,  note  122;  and  Note,  "Wage 
Garnishment  in  New  Mexico  —  Existing  Debtor  Protection  under  Federal  and  State  Law 
and  Further  Proposals"(1971),  1  New  Mexico  L.  Rev.  388. 

132  From  the  study  done  by  Puckett,  it  would  seem  that  the  problem  of  dismissal  on  account 
of  the  issuance  of  a  wage  garnishment  is  not  nearly  as  acute  in  Ontario  as  it  is  the  United 
States:  see  Puckett,  supra,  note  1 24,  at  1 65-67. 

In  Australia,  too,  the  problem  does  not  seem  to  be  nearly  as  acute  as  it  is  in  the  United 
States:  see  Australian  Government  Commission  of  Inquiry  into  Poverty,  Debt  Recovery  in 
Australia  ( 1977),  at  83-84. 
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dismissals  or  suspensions  as  a  result  of  wage  garnishment  orders  are  not  as 
prevalent  in  this  country  as  they  are  in  the  United  States.133  This  difference 
may  be  attributable,  at  least  in  part,  to  the  introduction  of  legislation  in  the 
1970's  to  prohibit  the  dismissal  or  suspension  of  an  employee  on  the  ground 
that  garnishment  proceedings  have  been  or  may  be  taken  against  him.134  While 
some  have  questioned  the  utility  of  this  kind  of  legislation,  from  the  evidence 
available  to  us  it  would  seem  that  the  Ontario  legislation  has  substantially 
alleviated  this  problem.135 

It  has  been  contended  that  the  in  terrorem  feature  of  the  wage 
garnishment  remedy  is  particularly  insidious,  and  justifies  its  abolition. 
Undoubtedly,  there  is  some  evidence  of  employer  pressure  on  employees 
subject  to  wage  garnishment  orders  to  settle  their  financial  matters.136  There  is 
also  some  evidence  of  employees  quitting  when  faced  with  a  wage  garnishment 


133 


134 


135 


136 


Ibid.  This  conclusion  is  drawn  from  communications  with  the  Employment  Standards 
Branch  of  the  Ontario  Ministry  of  Labour  and  the  Canadian  Labour  Congress. 


See,  now,  The  Employment  Standards  Act,  1974,  S.O.  1974,  c.  112,  s.  9,  first  introduced 
in  1970.  Similar  legislation  is  to  be  found  in  most  of  the  other  provinces:  see  The  Alberta 
Labour  Act,  1973,  S.A.  1973,  c.  33,  s.  40;  Court  Order  Enforcement  Act,  R.S.B.C.  1979,  c. 
75,  s.  29;  The  Employment  Standards  Act,  R.S.M.  1970,  c.  El  10,  s.  37;  Nova  Scotia  Civil 
Procedure  Rules  and  Related  Rules  (1971),  r.  53.05  (e);  Code  of  Civil  Procedure,  R.S.Q. 
1 977,  c.  C-25,  art.  650;  and  The  Labour  Standards  Act,  R.S.S.  1 978,  c.  L- 1 ,  s.  8 1 . 


This  conclusion  is  drawn  from  discussions  held  with  officials  from  the  Employment 
Standards  Branch  of  the  Ontario  Ministry  of  Labour  and  the  Canadian  Labour  Congress. 


Puckett,  supra,  note  124,  at  166: 

TABLE  47 

Employer  policy  on  first  and  second  or  subsequent  garnishment 


first  order 

second  &  sub- 
sequent orders 

urge  employee  to  settle 
warn  employee 
no  action  taken 
offer  debt  counselling 
dismissal 

81% 
3% 

10% 
6% 
nil 

42% 
25% 

6% 
25% 

2% 

no.   of  firms 

(126)* 

(126)* 

*       One  employer  did  not 

respond, 

stating  that  all  cases  were  handled  individually. 
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order.137  In  our  view,  these  two  consequences  of  wage  garnishment  must  be 
distinguished. 

Insofar  as  employer  pressure  is  concerned,  we  are  of  the  view  that  greater 
legislative  protection  for  the  employee  subject  to  a  wage  garnishment  order 
will  help  to  minimize  workplace  coercion.  We  recognize,  however,  that  such 
conduct  cannot  be  entirely  eliminated.  With  respect  to  employees  leaving  their 
employment,  one  must  be  careful  to  distinguish  between  the  judgment  debtor 
unwilling  to  pay  his  judgment  debts  and  the  judgment  debtor  willing,  but 
unable,  to  pay.  For  the  unwilling  judgment  debtor,  the  enforcement  remedy 
employed  is  irrelevant  —  satisfaction  of  his  judgment  debts  is  not  his 
objective.  The  willing,  but  incapable,  judgment  debtor,  on  the  other  hand, 
may  leave  his  employment  out  of  a  sense  of  frustration  in  trying  to  make  ends 
meet.138  This  concern,  in  our  opinion,  can  best  be  met  by  ensuring  that  the 
employee's  efforts  to  provide  for  himself,  his  dependants  and  his  judgment 
creditors  are  not  stymied  by  a  "take-all"  approach  to  wage  garnishment. 

Two  other  reasons  in  support  of  a  wage  garnishment  prohibition  are 
occasionally  enunciated.  First,  it  has  been  suggested  that  this  remedy  should 
be  abolished  because  it  is  utilized  more  frequently  by  creditors  extending 
credit  at  high  risk  than  by  other  types  of  creditor.  We  have  no  information  to 
indicate  that  such  a  state  of  affairs  does  prevail.  Even  assuming  that  this 
contention  is  true,  which  we  do  not,  abolition  of  the  wage  garnishment  remedy 
also  would  impede  the  enforcement  of  judgment  debts  by  creditors  other  than 
those  extending  credit  at  high  risk.  We  do  not  believe  that  the  type  of  creditor 
employing  a  certain  kind  of  enforcement  measure  is  an  appropriate  or  valid 
basis  upon  which  to  deprive  all  creditors  of  a  useful  enforcement  remedy. 

Secondly,  it  has  been  suggested  that  the  administrative  costs  of 
compliance  with  an  order  for  the  garnishment  of  salary  or  wages  should  not  be 


137 


Ibid.,  at  168: 


TABLE  49 

Employer  policy  by  disposition  of  garnishment  orders 


disposition*  admonition  moral  suasion        compassion  acquiescence 


deducted 

83% 

88% 

57% 

91% 

employee 
settled 

14% 

9% 

34% 

5% 

employee  quit 

3% 

3% 

9% 

5% 

no.    of  firms  (31)  (48)  (41)  (6) 


*  In  this  and  subsequent  tables  regarding  garnishment  disposition,  garnishments  that 
the  employer  reported  to  be  found  in  error  and  not  deducted  are  excluded  from 
percentages. 


138  The  statistics  gathered  by  Puckett,  and  set  out  supra,  note  1 37,  do  not  tell  us  whether  it  is 
the  willing  or  the  unwilling  judgment  debtor  who  terminates  his  employment. 


161 

imposed  on  innocent  third  parties:  after  all,  the  employer  normally  will  be  a 
stranger  to  the  legal  dispute  between  his  employee  and  the  employee's 
judgment  creditor.  There  is  unquestionably  some  merit  in  this  argument. 
Studies  show  that  the  cost  to  an  employer  of  processing  a  wage  garnishment 
order  may  vary,  with  the  average  cost  being  slightly  less  than  $10.'-w  It  may 
indeed  be  inequitable  to  require  an  employer  to  bear  the  cost  of  collecting 
debts  due  to  a  judgment  creditor  who,  for  example,  has  failed  to  take  sufficient 
care  to  check  the  credit  worthiness  of  the  debtor.  However,  the  same  argument 
is  applicable  to  garnishment  in  general,  not  only  to  wage  garnishment. 
Moreover,  it  assumes  that  the  administrative  costs  of  compliance  must 
ultimately  be  borne  by  the  employer,  when  the  financial  burden  of  compliance 
could  be  shifted  to  one  of  the  other  interested  parties,  such  as  the  judgment 
debtor  or  the  judgment  creditor.140 


(ii)  Retention  of  Wage  Garnishment 

We  are  not  persuaded  by  any  of  the  arguments  for  the  abolition  of  the 
wage  garnishment  remedy.  We  believe  that  the  more  deleterious  consequences 
of  this  enforcement  mechanism  may  be  tempered,  if  not  prevented  entirely,  by 
legislation  that  would  ensure  the  job  security  of  the  debtor  and  the  financial 
security  of  the  debtor  and  his  family.  While  some  have  suggested  that 
legislation  to  prevent  job  discrimination  because  of  wage  garnishment,  and  to 
guarantee  that  garnishment  would  still  leave  the  debtor  with  an  income 
sufficient  to  allow  him  to  maintain  an  adequate  standard  of  living,  will  not  be 
effective,  we  do  not  share  this  view.  Moreover,  in  our  opinion,  there  are  at  least 
two  grounds  upon  which  wage  garnishment  reasonably  can  be  supported. 

First,  this  remedy,  when  compared  with  other  enforcement  measures, 
seems  to  be  a  relatively  inexpensive,  yet  effective,  means  of  enforcement. 
Given  the  present  inadequacies  of  garnishment,  the  Commission  is  impressed 
by  the  degree  to  which  the  remedy  now  is  employed  by  judgment  creditors.141 
We  also  expect  that  its  efficacy  will  be  substantially  improved  by  our 
recommendations  for  a  continuing  garnishment  order,142  and  for  the  power  to 
garnish  conditional,  contingent  or  future  debts.143  Secondly,  we  are  of  the  view 
that  wage  garnishment  may  be  considerably  less  harsh  than  the  seizure  and 
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Puckett,  supra,  note  124,  at  169.  See,  also,  Australian  Government  Commission  of 
Inquiry  into  Poverty,  supra,  note  132,  at  83,  and  Law  Reform  Commission  of  British 
Columbia,  Report  on  Attachment  of  Debts  Act  ( 1 978),  at  66. 

Some  garnishment  legislation  now  allows  a  garnishee  to  deduct  a  certain  fee  for  payment 
into  court:  see,  for  example,  the  Supreme  Court  of  Ontario  Rules  of  Practice,  R.R.O. 
1970,  Reg.  545,  r.  600;  The  Garnishment  Act,  R.S.M.  1970,  c.  G20,  s.  14(4);  and 
Attachment  of  Earnings  Act,  1971 ,  c.  32  (U.K.),  s.  7.  See,  also,  infra,  this  Chapter,  Section 
6(c)(x). 

For  example,  in  1976,  there  were  approximately  300  garnishee  orders  issued  by  the  higher 
courts  in  Ontario  and  approximately  85,000  directions  to  garnish  issued  by  the  small  claims 
courts  in  the  Province.  In  1 977  and  1 978,  the  number  of  directions  to  garnish  increased  to 
approximately  91,000  and  95,000,  respectively.  These  statistics  were  obtained  by  the 
Commission  from  the  Information  and  Computer  Services  Branch,  Ministry  of  the 
Attorney  General. 

Supra,  this  Chapter,  Section  3. 

Supra,  this  Chapter,  Section  2(a). 
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sale  of  a  debtor's  property.  Whereas  personalty  and  realty  usually  are  sold  at 
less  than  their  fair  market  value,  garnishment  ensures  the  debtor  that,  for 
each  dollar  taken,  the  debt  will  be  reduced,  more  or  less,  by  a  dollar.144  In  an 
inflationary  period  like  the  present  one,  it  is  even  more  important  to  shelter 
tangible  assets  as  much  as  possible. 

Accordingly,  we  recommend  that  salary  and  wages  should  continue  to  be 
available  by  way  of  garnishment  proceedings,  subject,  however,  to  the 
exemption  proposed  in  the  next  Section. 


(Hi)    An  Income  Exemption 

A  variety  of  exemptions  from  wage  garnishment  can  be  found  among  the 
jurisdictions  with  such  legislation.  However,  there  are  essentially  three  types 
of  wage  exemption  provision  in  use  or  proposed  for  use  in  Canada,  England 
and  the  United  States:  the  flat  dollar  exemption,  the  discretionary  exemption 
and  the  percentage  exemption.  We  now  shall  consider  the  advantages  and 
disadvantages  of  each  of  these  types  of  exemption  in  turn. 

The  flat  dollar  exemption  provides  for  a  fixed  dollar  amount  to  be 
immune  from  wage  garnishment.  The  major  advantages  of  such  an  exemption 
are  that  all  debtors  are  treated  equally  and  that  the  legislation  is  quite  easy  to 
administer.  Although  at  one  time  very  common  —  indeed,  Ontario's  first 
legislative  exemption  from  wage  garnishment  was  of  this  variety145  —  in  recent 
times  it  has  fallen  into  disfavour.146  In  large  part,  the  noticeable  trend  away 
from  the  flat  dollar  exemption  can  be  attributed  to  the  fact  that  any 
reasonable  amount  is  soon  rendered  obsolete  by  spiralling  inflation.  In 
addition,  experience  has  shown  that  the  updating  of  such  legislation  is  not 
normally  a  matter  of  legislative  priority.147  While  the  impact  of  inflation  can  be 
attenuated  greatly  by  the  use  of  some  sort  of  cost-of-living  escalator 
provision,148  this  can  be  accomplished  only  at  the  expense  of  the  administrative 
simplicity  of  this  type  of  exemption.  The  use  of  an  escalator  provision, 
moreover,  would  do  nothing  to  meet  the  other  criticism  that  is  often  directed  at 
the  flat  dollar  exemption  —  that  this  sort  of  provision  treats  both  rich  and  poor 
debtor  alike,  and  fails  to  tailor  the  exemption  to  the  needs  of  the  individual 


144  Certain  costs  borne  by  a  judgment  debtor  may  result  in  less  than  100%  of  the  amount 
garnished  being  applied  toward  the  satisfaction  of  his  judgment  debts:  see  infra,  this 
Chapter,  Section  6(c)(x). 

145  An  Act  to  amend  the  law  relating  to  the  Attachment  of  Debts  as  respects  the  Wages  and 
Salaries  of  Mechanics  and  Others,  37  Vict.,  c.  13.  A  percentage  exemption  was  first 
introduced  in  Ontario  in  1920:  see  The  Wages  Amendment  Act,  1920,  S.O.  1920,  c.  42,  s. 
2. 

146  A  number  of  provinces  still  have  such  a  wage  garnishment  exemption:  see,  for  example, 
Alberta  Rules  of  Court,  r.  483,  and  The  Attachment  of  Debts  Act,  R.S.S.  1 978,  c.  A-32,  s. 
22. 

147  See,  for  example,  the  comments  of  the  Manitoba  Law  Reform  Commission  in  its  1979 
Report  on  The  Enforcement  of  Judgments:  Part  I:  Exemptions  under  "The  Garnishment 
Act",  at  10-13. 

148  Section  17  of  the  Prince  Edward  Island  Garnishee  Act,  R.S. P.E.I.  1974,  c.  G-2,  for 
instance,  bases  its  wage  garnishment  exemption  on  the  more  frequently  amended  social 
assistance  rates. 
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debtor.  We  do  not  believe  that  this  shortcoming  can  be  remedied  without 
substantially  altering  the  nature  of  this  type  of  exemption,  and  accordingly  we 
do  not  favour  a  return  to  a  flat  dollar  exemption. 

Insofar  as  the  discretionary  exemption  is  concerned,  although  not 
employed  in  Canada  at  the  present  time,149  this  type  of  exemption  seems  to 
have  grown  in  popularity  in  recent  years.150  Its  main  attraction  is  that,  unlike 
the  flat  dollar  exemption,  it  allows  the  amount  of  the  exemption  to  be  tailored 
to  the  individual  debtor's  economic  circumstances.  All  of  a  debtor's  legal 
obligations  may  be  taken  into  account  in  setting  the  exact  amount  to  be 
immune  from  garnishment. 

One  example  of  the  legislative  embodiment  of  the  discretionary 
exemption  is  the  English  Attachment  of  Earnings  Act,  1971 .1S1  In  ordering  the 
attachment  of  earnings,  a  court  under  the  Act  must  specify  both  the  "normal 
deduction  rate"  and  the  "protected  earnings  rate".  The  former  is  defined  as 
"the  rate  (expressed  as  a  sum  of  money  per  week,  month  or  other  period)  at 
which  the  court  thinks  it  reasonable  for  the  debtor's  earnings  to  be  applied  to 
meeting  his  liability";152  the  latter  is  said  to  be  "the  rate  . . .  below  which, 
having  regard  to  the  debtor's  resources  and  needs,  the  court  thinks  it 
reasonable  that  the  earnings  actually  paid  to  him  should  not  be  reduced".153  To 
assist  in  its  determination,  a  court  may  order  a  debtor  to  provide  it  with 
"particulars  as  to  his  earnings  and  anticipated  earnings,  and  as  to  his 
resources  and  needs".154 

While  theoretically  attractive,  a  discretionary  exemption  in  a  jurisdiction 
as  large  and  diverse  as  Ontario  could  give  rise  to  serious  practical  difficulties. 
The  most  significant  drawback  of  such  an  exemption  would  be  the  expense  of 
administering  a  scheme  similar  to  the  one  recently  introduced  in  England. 
Both  judgment  debtors  and  judgment  creditors  would  incur  substantial  costs 
as  a  result  of  the  need  to  have  a  hearing  each  and  every  time  that  earnings  first 
are  garnished.  The  cost  to  the  public  of  providing  the  administrative  infra- 
structure for  such  a  system,  we  believe,  would  also  be  quite  considerable.  In 
addition  to  the  question  of  cost,  there  is  the  matter  of  consistency.  Without 
specific  guidelines,  individualized  treatment  could  give  rise  quite  easily  to 
inconsistent  and  seemingly  ad  hoc  results.  For  all  the  above  reasons,  we  do  not 
propose  the  adoption  of  a  discretionary  wage  garnishment  exemption.155 


149  It  has  been  recommended  by  the  Law  Reform  Division  of  the  New  Brunswick  Department 
of  Justice  in  its  Third  Report  of  the  Consumer  Protection  Project,  Vol.  II,  Legal  Remedies 
of  the  Unsecured  Creditor  After  Judgment  ( 1 976). 

150  The  discretionary  form  of  exemption  recently  has  been  introduced  in  Maine:  see  Note, 
"Postjudgment  Procedures  for  Collection  of  Small  Debts:  The  Maine  Solution"  (1973),  25 
Maine  L.  Rev.  43. 

151  C.  32. 

152  Ibid.,  s.  6(5)(a). 

153  Ibid.,  s.  6(5)(b). 

154  Ibid.,%.  14(l)(a)(ii). 

155  It  should  be  noted  that  the  Commission  also  rejected  discretionary  exemption  provisions  in 
the  context  of  the  seizure  and  sale  of  personal  property:  see  supra,  Chapter  2,  Section 
3(b)(ii)a. 
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The  third  type  of  exemption,  and  the  one  that  the  Commission  favours,  is 
the  percentage  exemption.  In  its  variety  of  forms,  it  is  undoubtedly  the  most 
widely  used  wage  garnishment  exemption,156  and  Ontario's  present  exemption 
is  one  form  of  this  kind  of  legislation.  Section  7  of  The  Wages  Act,151  it  will  be 
remembered,  simply  provides  that  41[s]eventy  percent  of  any  debt  due  or 
accruing  due  to  any  mechanic,  workman,  labourer,  servant,  clerk  or  employee 
for  or  in  respect  of  his  wages  is  exempt  from  seizure  or  attachment".  The 
Ontario  Act  does  not  provide  for  a  minimum  or  maximum  dollar  amount  that 
should  be  exempt  from  enforcement. 

The  Manitoba  Garnishment  Act,15*  on  the  other  hand,  does  stipulate  that, 
in  addition  to  a  percentage  exemption,  a  certain  fixed  minimum  dollar  amount 
should  be  immune  from  the  wage  garnishment  process.  Section  6  of  this  Act 
provides  as  follows: 

6.  Except  as  in  this  Act  otherwise  provided,  seventy  per  centum  of  any  wages 
due  or  accruing  by  an  employer  to  any  employee  is  exempt  from  seizure  or 
attachment  under  a  garnishing  order  issued  out  of  any  court;  but  in  no  case  shall 
the  amount  of  the  exemption  allowed  under  this  subsection  be  less  than 

(a)  in  the  case  of  a  person  without  dependants  $250.00  per  month  or  pro 
rata  for  a  shorter  period;  and 

(b)  in  the  case  of  a  person  with  one  or  more  dependants  $350.00  per 
month  or  pro  rata  for  a  shorter  period. 


An  example  of  a  percentage  exemption  with  a  fixed  dollar  maximum  is  the  one 
found  in  Alaska.159  This  legislation  provides  for  an  exemption  of  seventy-five 
percent  of  the  debtor's  wages,  up  to  $  1 1 4  per  week. 

The  percentage  exemption  that  seems  to  be  most  prevalent  in  the  United 
States  is  modelled  after  the  provision  found  in  the  federal  Consumer  Credit 
Protection  Act.160  With  certain  exceptions,  the  maximum  amount  allowed  to 
be  garnished  is  calculated  in  the  following  manner: 


It  is  interesting  to  note  that  the  Manitoba  Law  Reform  Commission,  in  its  1979 
Report  on  The  Enforcement  of  Judgments:  Part  I:  Exemptions  under  "The  Garnishment 
Act",  does  not  seem  to  have  considered  the  alternative  of  a  discretionary  exemption. 
156  It  is  certainly  the  most  widely  used  in  the  United  States:  see  CCH,  Consumer  Credit 
Guide,  para.  660.  In  Canada,  in  addition  to  Ontario,  British  Columbia,  Manitoba  and  Nova 
Scotia  have  opted  for  some  form  of  this  exemption:  see  Court  Order  Enforcement  Act, 
R.S.B.C.  1979,  c.  75,  s.  4;  The  Garnishment  Act,  R.S.M.  1970,  c.  G20,  s.  6;  and,  Nova 
Scotia  Civil  Procedure  Rules  and  Related  Rules  ( 1 97 1 ),  r.  53.05. 


157 
158 


R.S.O.  1970,  c.  486. 

R.S.M.  1970,  c.  G20,  as  amended  by  An  Act  to  amend  The  Garnishment  Act,  S.M.  1979, 
c.  8,s.  2. 


I3'  1974  Alaska  Sess.  Laws,  c.  45,  s.  09.35.080(b)(1). 

160  Pub.  L.  90-321  (1968).  See  also  the  Uniform  Consumer  Credit  Code  (1969),  s.  5.105(2). 
For  a  complete  survey  of  the  American  legislation,  see  CCH,  Consumer  Credit  Guide,  para. 
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303.  . .  the  maximum  part  of  the  aggregate  disposable  earnings  of  an  individual 
for  any  workweek  which  is  subjected  to  garnishment  may  not  exceed 

( 1 )  25  per  centum  of  his  disposable  earnings  for  that  week,  or 

(2)  the  amount  by  which  his  disposable  earnings  for  that  week  exceed 
thirty  times  the  Federal  minimum  hourly  wage  prescribed  by  section 
6(a)(  1 )  of  the  Fair  Labor  Standards  Act  of  1 938  in  effect  at  the  time 
the  earnings  are  payable, 

whichever  is  less.  In  the  case  of  earnings  for  any  period  other  than  a  week,  the 
Secretary  of  Labor  shall  by  regulation  prescribe  a  multiple  of  the  Federal 
minimum  hourly  wage  equivalent  in  effect  to  that  set  forth  in  paragraph  (2). 

The  fact  that  the  minimum  exemption  is  tied  to  the  minimum  wage  legislation 
in  force  at  a  given  time,  it  has  been  contended,  helps  to  ensure  not  only  that  the 
debtor  will  be  able  to  retain  a  percentage  of  his  wages,  but  also  that  the 
minimum  exemption  always  will  be  sufficient  to  allow  the  debtor  to  meet  his 
own  and  his  family's  needs  adequately.  Insofar  as  the  administrative  efficacy 
of  this  sort  of  exemption  is  concerned,  the  following  comments  of  the 
Manitoba  Law  Reform  Commission  seem  germane:161 

The  minimum  monthly  wage  (based  on  a  forty  hour  week)  would  then  provide  an 
adjustable  base  to  which  the  minimum  monthly  exemptions  would  be  tied.  Unlike 
other  economic  indicators  which  we  considered,  such  as  the  Consumer  Price 
Index,  the  minimum  wage  factor  is  particularly  appropriate  in  this  context.  The 
employer  already  charged  with  the  obligation  to  pay  to  each  of  his  employees 
wages  at  a  rate  not  less  than  that  prescribed  by  the  minimum  wage  board  is 
already  well  aware  of  what  that  rate  may,  from  time  to  time,  be.  If  this 
information  is  not  well  publicized  or  readily  available,  it  could  easily  be  confirmed 
in  a  notice  to  the  employer  served  with  each  garnishing  order.  Thus  the  minimum 
wage  standard  seems  the  obvious  choice  because  in  addition  to  providing  current 
protection  to  the  wage  earner  it  will  provide  the  certainty  and  accessibility 
essential  to  the  employer. 

The  formula  of  the  United  States  Consumer  Credit  Protection  Act  has 
been  recommended  by  the  Manitoba  Law  Reform  Commission.162  A  variation 
of  this  formula  also  has  been  proposed  by  the  Law  Reform  Division  of  the  New 
Brunswick  Department  of  Justice.  In  its  Third  Report  of  the  Consumer 
Protection  Project,  the  Law  Reform  Division  recommended  that  there  should 
be  a  minimum  exemption  based  upon  the  provincial  minimum  wage,  but  that 
it  should  vary  with  the  number  of  dependants  that  a  judgment  debtor  has.163 
Under  this  proposal,  a  debtor  with  one  dependant,  for  example,  would  be 


161 


660.  In  those  states  that  have  adopted  the  formula  of  the  Consumer  Credit  Protection  Act, 
the  exemption  varies  from  75%  to  87.5%,  and  the  minimum  from  a  multiple  of  thirty  times 
the  minimum  wage  to  a  multiple  of  forty  times  the  minimum  wage. 

Manitoba  Law  Reform  Commission,  Report  on  The  Enforcement  of  Judgments:  Part  I: 
Exemptions  under  "The  Garnishment  Act'"  ( 1 979),  at  1 6. 


162  Ibid. 

163  New  Brunswick  Department  of  Justice,  Law  Reform  Division,  Third  Report  of  the 
Consumer  Protection  Project,  Vol.  II,  Legal  Remedies  of  the  Unsecured  Creditor  After 
Judgment  ( 1 976),  at  270-7 1 . 
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entitled  to  a  minimum  exemption  one  and  a  half  times  as  great  as  that  to 
which  a  judgment  debtor  with  no  dependants  would  be  entitled.164 

As  mentioned  earlier,  we  favour  continued  reliance  on  a  percentage 
exemption  in  Ontario,  but  we  recognize  that  the  present  seventy  percent 
exemption  does  not  provide  the  debtor  and  his  dependants  with  adequate 
protection.  At  a  time  when  it  has  been  estimated  that  fully  eighty-five  percent 
of  an  individual's  income  is  expended  on  securing  the  basic  necessities  of  life 
—  food,  clothing  and  shelter  —  we  cannot  support  the  retention  of  an 
exemption  that,  by  definition,  is  inadequate  to  meet  the  needs  of  most  debtors. 
In  this  conclusion  we  differ  from  the  Manitoba  Law  Reform  Commission. 

In  its  1979  Report  on  The  Enforcement  of  Judgments:  Part  I: 
Exemptions  Under  "The  Garnishment  Act",165  the  Manitoba  Law  Reform 
Commission  recommended  continuation  of  a  seventy  percent  wage  exemption 
coupled  with  a  minimum  exemption  based  on  the  minimum  wage  in  the 
Province.  It  justified  the  maintenance  of  the  seventy  percent  exemption  on  the 
basis  that  The  Garnishment  Act166  permits  variation  of  this  percentage 
figure.167  The  Wages  Actxf>%  of  Ontario  also  enables  both  a  debtor  and  a  creditor 
to  seek  a  variation  of  the  basic  seventy  percent  exemption  from  wage 
garnishment.  However,  we  do  not  believe  that  the  possibility  of  variation  is  a 
sufficient  safeguard  against  possible  impoverishment  of  the  debtor  as  a  result 
of  reliance  on  the  wage  garnishment  remedy  by  his  creditor.  While  we  are  not 
opposed  to  the  principle  of  variation  —  indeed,  as  we  indicate  below,  we 
favour  it  —  we  are  not  convinced  that  a  right  to  seek  a  variation,  without  a 
realistic  and  effective  percentage  exemption,  would  be  adequate.  We  are 
fortified  in  this  view  by  our  belief  that  variation  applications  are  rare  indeed. 
Accordingly,  we  favour  a  basic  exemption  of  eighty-five  percent  for  all 
judgment  debtors,  with  a  right  to  apply  for  variation  available  both  to 
judgment  debtors  and  to  judgment  creditors. 

However,  we  do  not  propose  to  couple  the  basic  eighty-five  percent 
exemption  with  a  minimum  exemption.  The  Commission  has  dismissed  the 
possibility  of  a  fixed  dollar  minimum  exemption,  since  it  would  suffer  from  the 
same  fundamental  deficiency  as  a  flat  dollar  exemption;  that  is,  it  would  be 
subject  to  the  ravages  of  inflation.169  While  the  Commission  recognizes  the 


164 
16S 
166 

167 


lhS 


169 


Ibid.  The  minimum  exemption  would  be  increased  by  1/4  with  each  additional  dependant. 

Supra,  note  161,  at  21-22. 

R.S.M.  1970,  c.  G20,  s.  9. 

The  Manitoba  Commission  indicated  that  the  70%  exemption  was  in  accordance  with  its 
stated  objectives  regarding  the  exemption,  which  were  to  preserve  "enough  of  the  debtor's 
wages  to  ensure  that  he  shall  have  the  means  to  maintain  a  decent  standard  of  living  both  for 
himself  and  his  dependents  without  resort  to  public  assistance"  and  at  the  same  time  to 
permit  "a  creditor  to  collect  his  debt  as  simply  and  rapidly  as  possible":  supra,  note  161,  at 
17. 

R.S.O.  1970,  c.  486,  s.  7(1)  and  (2),  as  amended  by  The  Wages  Amendment  Act,  1971, 
S.O.  1 97 1 ,  c.  20,  s.  1 .  Among  the  matters  that  the  judge  may  consider  on  an  application  by  a 
debtor  for  an  increase  in  the  exemption  are  the  size  of  the  debtor's  family,  the  wages  the 
debtor  is  earning  and  "any  other  matter  or  thing  that  [he]  may  consider  proper  to  take  into 
account":  s.  7(3). 

For  a  discussion  of  the  problems  inherent  in  a  flat  dollar  exemption,  see  discussion  supra, 
this  Section. 
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positive  aspects  of  a  minimum  exemption  such  as  that  found  in  the  United 
States  Consumer  Credit  Protection  Act  and  recommended  by  the  Manitoba 
Law  Reform  Commission  —  an  exemption  that  is  a  multiple  of  the 
jurisdiction's  minimum  wage  —  we  have  decided  for  a  number  of  reasons  to 
take  a  somewhat  different  tack. 

In  so  doing,  the  Commission  has  been  influenced  by  the  inadequacies  of 
an  exemption  applicable  only  to  salary  or  wages.  Looking  at  section  7  of  The 
Wages  Act,  two  problems  respecting  the  scope  of  the  provision  come 
immediately  to  mind.  First,  there  is  the  difficulty  of  determining  who  may 
claim  the  exemption,  and  secondly,  there  is  the  problem  of  the  sorts  of 
remuneration  comprehended  by  the  provision. 

Insofar  as  the  former  issue  is  concerned,  it  should  be  noted  that  section 
7(1)  of  The  Wages  Act  speaks  in  terms  of  mechanics,  workmen,  labourers, 
servants,  clerks  and  employees.  One  would  have  thought  that  this  wording 
would  be  sufficient  to  catch  all  those  whom  one  normally  would  consider  to  be 
employees.  Yet,  in  an  early  case,170  for  example,  it  was  decided  that  a 
physician  employed  by  a  municipality  as  a  medical  health  officer  did  not  come 
within  the  meaning  of  the  words  "mechanic,  workman,  labourer,  servant, 
clerk  or  employee".  Moreover,  since  the  Act  would  seem  to  be  premised  on  the 
existence  of  an  "employment"  relationship,  those  whom  the  common  law 
characterizes  as  independent  contractors,  rather  than  employees,  probably 
would  not  be  able  to  claim  an  exemption  from  "wage"  garnishment.171  This 
kind  of  definitional  problem  is  inherent  in  any  exemption  based  on  the 
relationship  between  the  debtor  and  the  garnishee. 

With  respect  to  the  question  concerning  the  sorts  of  remuneration 
comprehended  by  Ontario's  present  wage  garnishment  legislation,  again  it  is 
instructive  to  look  at  The  Wages  Act.  Section  1  of  this  Act  defines  wages  as 
"wages  or  salary  whether  the  employment  in  respect  of  which  the  same  is 
payable  is  by  time  or  by  the  job  or  piece  or  otherwise".  Are  commissions, 
bonuses  or  gratuities  encompassed  by  this  definition?172  Do  employer 
contributions  to  health  insurance  plans  and  pension  plans  constitute 
"wages"?173  The  more  narrowly  the  term  "wages"  is  defined,  the  more 
inconsequential  the  exemption  will  be. 

Because  we  are  of  the  opinion  that  the  exemption  from  garnishment  is  of 
crucial  importance,  we  have  sought  to  cast  the  net  as  widely  as  possible.  If  we 
were  to  recommend  an  exemption  applicable  only  to  employees,  dependent174 
and  independent  contractors  would  be  entitled  to  no  exemption  whatsoever 
from  garnishment.  Even  if  the  Commission's  proposal  encompassed  contracts 
for  services,  what  we  consider  to  be  serious  anomalies  still  would  persist.  For 


170  See  Re  Macfie  v.  Hutchinson  (mi),  12  P.R.  167  (Div.  Ct.). 

171  Montreal  v.  Montreal  Locomotive  Works  Ltd.,  [1947]  1  D.L.R.  161  (P.C.). 

172  See,  for  example,  Personal  Finance  Co.  of  Canada  v.  Cook  (1957),  26  W.W.R.  329  (Sask. 
D.Ct.). 

173  See,  for  example,  the  definition  of  wages  in  s.  1  (p)  of  The  Employment  Standards  Act, 
1974,  S.O.I  974,  c.  112. 


174 


See  s.  l(l)(ga)  and  (gb)  of  The  Labour  Relations  Act,  R.S.O.  1970,  c.  232,  as  amended 
by  The  Labour  Relations  Amendment  Act,  1975,  S.O.  1975,  c.  76,  s.  1(1). 
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example,  while  individuals  in  receipt  of  "employment  income"  would  be 
entitled  to  an  exemption,  those  in  receipt  of  other  forms  of  income,  such  as 
income  from  property,  would  not  have  the  benefit  of  any  garnishment 
exemption,  even  though  they  might  be  just  as  dependent  on  their  income  for 
their  livelihood  as  individuals  in  receipt  of  "employment  income".  Conse- 
quently, we  recommend  that  there  should  be  a  percentage  exemption  of 
eighty-five  percent175  of  any  and  all  income  receipts  available  to  all  individuals. 
This  proposal  should  ensure  that  all  individuals  are  able  to  retain  sufficient 
amounts  to  provide  for  their  needs.  At  the  same  time,  the  right  in  both  the 
debtor  and  the  creditor  to  apply  for  a  variation  of  the  exemption  will  introduce 
sufficient  flexibility  to  meet  the  case  of  the  low-income,  as  well  as  the  high- 
income,  debtor,  and  we  recommend  that  such  a  right  of  variation  should 
continue  to  be  available. 


(iv)  Job  Security 

In  the  immediately  preceding  Section,  we  examined  carefully  one  means 
by  which  the  possible  harmful  effects  of  wage  garnishment  may  be  tempered. 
In  this  Section,  we  turn  our  attention  to  another  method  that  may  be  used  to 
attenuate  the  potential  negative  impact  of  the  wage  garnishment  remedy.  As 
was  pointed  out  above,176  there  is  some  evidence  that  wage  garnishment  may 
lead  to  dismissal  from  one's  employment,  and  therefore  may  result  in  serious 
social  dislocation  for  the  debtor  and  his  family. 

There  already  exists  legislation  in  Ontario  prohibiting  discrimination 
against  an  employee  because  of  garnishment  proceedings  taken  against  him. 
Section  9  of  The  Employment  Standards  Act,  1974111  provides  as  follows: 

9.  No  employer  shall  dismiss  or  suspend  an  employee  on  the  ground  that 
garnishment  proceedings  are  or  may  be  taken  against  the  employee  or  that  an 
attachment  order  under  section  30  of  The  Family  Law  Reform  Act,  1978  has 
been  or  may  be  made  against  the  employee. 

This  legislation,  or  similar  legislation,  has  been  in  force  in  Ontario  since 
1970,178  and  we  are  not  aware  of  a  single  case  in  which  charges  have  been 
brought  against  an  employer  pursuant  to  this  provision.  However,  the  paucity 
of  complaints  concerning  the  contravention  of  section  9  may  perhaps  be 
attributed  in  part  to  ignorance  of  the  existence  of  the  provision  on  the  part  of 
employees,  and  to  the  lack  of  an  effective  civil  remedy  for  breach  of  the 
legislation.179  In  addition,  it  is  possible  that  the  difficulty  of  establishing  a 
violation  of  the  section  may  have  caused  the  prosecuting  authorities  to  be 
overly  cautious  in  bringing  charges  under  this  legislation. 


175  One  of  the  Commissioners,  the  Honourable  Richard  A.  Bell,  would  retain  the  existing 
seventy  percent  exemption,  with  a  right  to  apply  for  variation  both  to  judgment  debtors  and 
judgment  creditors. 

176  Supra,  this  Chapter,  Section  4(a)(i). 

177  S.O.  1974,  c.  112,  as  amended  by  The  Family  Law  Reform  Act,  1978,  S.O.  1978,  c.  2,  s. 

77. 

178  The  Employment  Standards  Amendment  Act,  1970,  S.O.  1970,  c.  45,  s.  2. 

179  See  s.  59  of  The  Employment  Standards  Act,  1974,  S.O.  1974,  c.  112. 
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Whatever  the  reason  for  the  dearth  of  complaints,  the  Commission  is  of 
the  view  that  section  9  of  The  Employment  Standards  Act,  1974  can  and 
should  be  improved  in  two  respects,  namely,  the  protection  provided  by  the 
provision  and  the  type  of  remedy  available  to  an  aggrieved  employee.  The 
need  for  such  improvement  is  magnified,  in  our  view,  by  virtue  of  the  probable 
greater  reliance  on  wage  garnishment  that  will  follow  the  implementation  of 
the  Commission's  recommendations  to  streamline  and  to  make  more 
efficacious  the  garnishment  remedy. 

Insofar  as  the  protection  provided  by  section  9  is  concerned,  it  needs  to  be 
emphasized  that  only  dismissals  and  suspensions  on  the  ground  of  wage 
garnishment  now  are  prohibited.  The  ambit  of  similar  legislation  in  other 
jurisdictions  varies  from  protection  against  discharges  and  terminations180  to 
protection  against  dismissals,  terminations,  layoffs  and  suspensions.181  In  one 
Province,  even  demotions  are  prohibited.182  Undoubtedly,  the  most  serious 
action  that  an  employer  can  take  against  an  employee  whose  salary  or  wages 
have  been  or  may  be  garnished  is  dismissal  or  suspension.  Nevertheless, 
demotion  and  other  disciplinary  action  short  of  dismissal  or  suspension  may 
also  have  grave  repercussions  for  an  employee.  Such  action,  for  example,  may 
leave  an  employee  in  some  cases  with  no  real  choice  but  to  terminate  his 
employment.  Accordingly,  because  of  the  possible  impact  upon  the  judgment 
debtor,  his  family  and  his  judgment  creditors  of  this  less  serious  sort  of 
disciplinary  action,  we  recommend  that  an  employer  should  be  prohibited 
from  dismissing,  suspending,  demoting  or  otherwise  disciplining  an  employee, 
or  threatening  any  of  these  actions,  on  the  ground  that  garnishment 
proceedings  are  or  may  be  taken  against  the  employee.183 

The  second  way  in  which  we  believe  section  9  can  be  improved  is  in  the 
type  of  remedy  it  affords  to  an  aggrieved  employee.  Earlier  we  suggested  that 
there  were  perhaps  two  reasons  for  the  paucity  of  charges  laid  under  section  9: 
the  lack  of  an  effective  civil  remedy  and  the  difficulty  of  establishing  a 
violation  of  the  provision.  The  general  offence  provision  of  The  Employment 
Standards  Act,  19741*4  provides  that  anyone  who  contravenes  any  provision  of 
this  Act  is  guilty  of  an  offence  and  liable  to  a  fine  of  not  more  than  $  1 0,000  or 
to  imprisonment  for  a  term  of  not  more  than  six  months,  or  to  both.  Section 
59(2)  goes  on  to  state  as  follows: 

59. -(2)  Where  an  employer  is  convicted  of  an  offence  under  subsection  1,  the 
provincial  judge  making  the  conviction  shall,  in  addition  to  any  other  penalty, 
assess  the  amount  unpaid  in  respect  of  an  employee  or  employees  and  shall  order 
the  employer  to  pay  the  amount  so  assessed  to  the  Director  who  shall  collect  and 
distribute  to  the  employee  or  employees  the  amount  ordered  to  be  paid. 


181 

182 
183 

184 


The  Employment  Standards  Act,  R.S.M.  1970,  c.  El  10,  s.  37. 

The  Alberta  Labour  Act,  1973,  S.A.  1973,  c.  33,  s.  40.  See  also  the  Nova  Scotia  Civil 
Procedure  Rules  and  Related  Rules  ( 1 97 1 ),  r.  53.05(e). 

Court  Order  Enforcement  Act,  R.S.B.C.  1979,  c.  75,  s.  29. 

The  Commission  made  a  similar  recommendation  in  connection  with  its  proposed  orderly 
payment  of  debts  scheme:  see  Report  on  the  Enforcement  of  Judgment  Debts  and  Related 
Matters,  Part  I  ( 1 98 1 ),  Chapter  2,  Section  4(n). 

S.O.  1974,  c.  112,  s.  59(1). 
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The  civil  remedy  provided  for  a  breach  of  section  9  of  The  Employment 
Standards  Act,  1974  should  be  compared  with  that  authorized  for  a  violation 
of  certain  other  provisions  of  the  Act.  For  example,  where  in  contravention  of 
the  Act  an  employee  is  dismissed  for  seeking  to  enforce  a  provision  of  The 
Employment  Standards  Act,  1974,  the  judge  making  the  conviction  also  may 
order  the  "reinstatement  in  employment  of  the  employee  with  or  without 
compensation  or  compensation  in  lieu  of  reinstatement  for  loss  of  wages  and 
other  benefits".185 

A  number  of  provinces  already  provide  for  a  similar  civil  remedy  in  the 
circumstances  under  consideration,186  and  in  our  view  such  a  civil  sanction  is 
desirable.  The  authority  to  order  reinstatement  and  to  award  compensation,  in 
our  opinion,  will  help  to  ensure  that  a  judgment  debtor  who  is  disciplined 
improperly  will  be  able  to  continue  to  provide  for  himself  and  his  dependants; 
it  also  will  help  to  prevent  the  judgment  creditor's  enforcement  proceedings 
from  being  frustrated  by  the  actions  of  a  third  party. 

We  do  not  favour  making  the  civil  sanction  dependent  upon  a  penal 
sanction.187  Coupling  the  civil  remedy  with  a  penal  sanction  may  make  proof  of 
a  breach  of  an  amended  section  9  practically  more  difficult;  a  simple  civil 
remedy,  on  the  other  hand,  would  necessitate  proof  of  a  violation  only  on  a 
balance  of  probabilities.  A  few  jurisdictions  have  recognized  the  evidentiary 
difficulties  inherent  in  a  penal  sanction,  and  have  sought  to  ameliorate  the 
evidentiary  burden  by  the  introduction  of  a  reverse  onus.188  This  would  have 
the  effect  of  requiring  an  employer,  with  knowledge  of  the  reason  or  reasons 
for  an  employee's  dismissal,  to  satisfy  the  court  that  dismissal  was  not  related 
to  the  garnishment  proceedings  concerning  the  employee.  We  prefer  to  leave 
the  onus  of  proof  on  the  employee  who  claims  to  have  been  discriminated 
against  on  the  ground  of  garnishment. 

Accordingly,  we  recommend  that,  upon  finding  that  an  employee  has 
been  disciplined  because  garnishment  proceedings  were  or  might  have  been 
taken  against  him,  the  court  should  be  empowered  to  order  the  employee  to  be 
reinstated  and  to  award  him  compensation  for  loss  of  wages  and  other  benefits; 


185 


Ibid.,  s.  57(2),  which  reads  as  follows: 

57. -(2)  Where  an  employer  is  convicted  of  an  offence  under  subsection  1,  the 
provincial  judge  making  the  conviction  shall,  in  addition  to  the  penalty,  order  what 
action  the  employer  shall  take  or  what  the  employer  shall  refrain  from  doing  and  such 
order  may  include  the  reinstatement  in  employment  of  the  employee  with  or  without 
compensation  or  compensation  in  lieu  of  reinstatement  for  loss  of  wages  and  other 
benefits  to  be  assessed  against  the  employer. 

186  B.C.:  Court  Order  Enforcement  Act,  R.S.B.C.  1979,  c.  75,  s.  29(3);  Man.:  The 
Employment  Standards  Act,  R.S.M.  1970,  c.  El  10,  s.  37.  In  the  case  of  the  former,  the  civil 
remedy  is  dependent  upon  a  conviction,  while  in  the  case  of  the  latter,  there  is  an 
independent  civil  remedy.  See,  also,  the  recommendations  of  the  Alberta  Institute  of  Law 
Research  and  Reform  in  its  Report  on  Assignment  of  Wages  (1971),  at  20-23. 


187 
188 


Compare  Court  Order  Enforcement  Act,  R.S.B.C.  1979,  c.  75,  s.  29. 

See,  for  example,  Code  of  Civil  Procedure,  R.S.Q.  1977,  c.  C-25,  art.  650  and  the 
suggestion  of  the  desirability  of  a  reverse  onus  in  the  New  Brunswick  Department  of 
Justice,  Law  Reform  Division,  Third  Report  of  the  Consumer  Protection  Project,  Vol.  II, 
Legal  Remedies  of  the  Unsecured  Creditor  After  Judgment  (1976),  at  268-69.  A  reverse 
onus  in  such  circumstances  is  not  unknown  in  Ontario:  see,  for  example,  the  recently 
enacted  Occupational  Health  and  Safety  Act,  1978,  S.O.  1 978,  c.  83,  s.  24(5). 
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the  employer  in  such  a  case  should  not  be  subject  to  any  penal  sanction,  and 
section  9  of  The  Employment  Standards  Act,  1974,  should  be  amended 
accordingly.  We  believe  that  an  employee  in  the  circumstances  under 
consideration  can  best  be  protected  by  guaranteeing  his  job  security,  rather 
than  making  his  employer  subject  to  a  fine  or  imprisonment,  or  both.  This 
approach  also  ensures  that  the  onus  of  proof  in  such  cases  will  be  that  in  civil 
cases,  rather  than  proof  beyond  all  reasonable  doubt,  with  its  attendant 
difficulties.  Nevertheless,  in  our  opinion,  the  court  that  should  have 
jurisdiction  over  such  proceedings  should  be  the  provincial  court  (criminal 
division).  This  court  already  exercises  a  similar  jurisdiction  under  The 
Employment  Standards  Act,  1974m  and  has  the  power  to  direct  payment  of 
unpaid  wages  under  The  Master  and  Servant  Act.190  Therefore,  we 
recommend  that  claims  for  reinstatement  and  compensation  arising  from  the 
breach  of  an  amended  section  9  should  be  heard  and  determined  by  a  judge  of 
the  provincial  court  (criminal  division). 


(v)    Exceptions  to  the  Proposed  Income  Exemption 

Ontario,  like  many  other  jurisdictions,  while  providing  judgment  debtors 
with  a  general  exemption  in  the  case  of  the  garnishment  of  wages,  also  has 
enacted  legislation  restricting  or  abrogating  the  wage  garnishment  exemption 
in  certain  circumstances.  We  now  turn  to  consider  the  extent  to  which  the 
general  income  exemption  recommended  by  the  Commission  should  be 
confined. 


a.    Maintenance  Debtors 

One  of  the  circumstances  in  which  there  is  an  exception  to  the  present 
wage  garnishment  exemption  is  where  a  maintenance  creditor  utilizes  wage 
attachment  available  under  The  Family  Law  Reform  Act,  1978.™  Section 
30(1)  of  The  Family  Law  Reform  Act,  1978  provides  that  the  exemption  from 
wage  garnishment,  contained  in  section  7  of  The  Wages  Act,192  is  inapplicable 
to  an  order  for  the  attachment  of  a  debtor's  wages  to  enforce  an  order  for 
support  or  maintenance.  Instead,  in  making  an  attachment  of  wages  order,  the 
court  is  given  complete  discretion  to  determine  the  amount  or  percentage  of 
the  maintenance  debtor's  remuneration  that  should  be  attached  and, 
consequently,  the  amount  or  percentage  that  the  maintenance  debtor  should 
be  allowed  to  retain  to  provide  for  his  own  needs.193  In  so  deciding,  the  court 
undoubtedly  would  have  regard  to  the  means  and  the  needs  of  the 
maintenance  debtor.  Where,  on  the  other  hand,  a  maintenance  creditor  resorts 
to  garnishment,  as  opposed  to  wage  attachment,  to  reach  the  salary  or  wages 


189  S.O.  1974,  c.  112,  s.  57(2). 

190  R.S.O.  1970,  c.  263. 


191  S.O.  1978,  c.  2. 

192  R.S.O.  1970,  c.  486 

193 


The  effect  of  the  legislation  is  to  introduce  a  discretionary  exemption  in  these 
circumstances  similar  to  the  discretionary  exemption  found  in  the  English  Attachment  of 
Earnings  Act,  / 97/,  c.  32. 
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of  the  maintenance  debtor,194  the  wage  garnishment  exemption  in  section  7  of 
The  Wages  Act  clearly  would  be  applicable.195 

The  present  legislative  stance  of  the  Province  of  Ontario  may  be 
contrasted  with  the  position  in  other  provinces.  For  example,  section  4(6)  of 
the  British  Columbia  Court  Order  Enforcement  Act196  provides  as  follows: 

4. -(6)  Notwithstanding  any  other  provision  of  this  Part,  where  the  wages  of  a 
person  are  seized  or  attached  under 

(a)  a  court  order  for  alimony  or  maintenance; 

(b)  a  duly  executed  separation  agreement;  or 

(c)  an  order  under  the  Family  Relations  Act, 

the  exemption  allowed  to  that  person  is  50%  of  any  wages  due  where  the  wages 
due  do  not  exceed  $600  per  month,  and  is  33  1/3%  for  wages  in  excess  of  $600  per 
month;  but  in  no  case  shall  the  amount  of  the  exemption  allowed  under  this 
subsection  be  less  than  $  1 00  per  month,  or  proportionately  for  a  shorter  period. 

Section  8  of  the  Manitoba  Garnishment  Act,191  in  comparison,  provides  for  an 
exemption  of  $250.00  per  month  "where  the  wages  of  a  person  are  seized  or 
attached  by  virtue  of,  or  under  (a)  a  court  order  for  alimony;  or  (b)  a  duly 
executed  separation  agreement;  or  (c)  The  Family  Maintenance  Act".  On  the 
other  hand,  a  number  of  provinces'98  do  not  allow  a  judgment  debtor  to  claim 
any  exemption  from  wage  garnishment  where  the  remedy  is  used  to  enforce  a 
support  order;  nor  do  they  give  the  court  any  discretion  to  allow  the 
maintenance  debtor  to  retain  a  portion  of  his  income,  as  does  section  30(1)  of 
the  Ontario  Family  Law  Reform  Act,  1978. 

A  strong  argument  can  be  made  in  support  of  the  legislative  position 
adopted  by  Alberta,  Newfoundland  and  Saskatchewan,  which  denies  to  the 
maintenance  debtor  the  benefit  of  any  wage  garnishment  exemption.199  It  can 
be  contended,  for  instance,  that  the  court,  in  fixing  the  quantum  of  support 
originally,  has  taken  into  account  the  means,  needs  and  ability  to  pay  of  the 
maintenance  debtor.  Consequently,  to  allow  the  maintenance  debtor  any 
exemption  possibly  may  be  seen  as  encouraging  default  in  the  payment  of 
support  orders.  Stripping  the  debtor  of  the  benefit  of  any  exemption,  it  can  be 
argued,  will  serve  to  ensure  that  the  appropriate  response  to  a  change  in  the 
debtor's  circumstances  will  be  an  application  for  variation  of  the  support 
order,  rather  than  a  unilateral  reduction  or  discontinuance  of  such  payments. 
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The  Family  Law  Reform  Act,  1978,  S.O.  1978,  c.  2,  s.  27(2). 

See  the  recent  case  of  Re  Downey  and  Downey  (1980),  29  O.R.  (2d)  1  19  (Prov.  Ct.). 

R.S.B.C.  1979,  c.  75. 

R.S.M.  1970,  c.  G20,  as  amended  by  An  Act  to  amend  The  Garnishment  Act,  S.M.  1979, 
c.  8,  s.  3.  The  Manitoba  Law  Reform  Commission,  in  its  1979  Report  on  The  Enforcement 
of  Judgments:  Part  I:  Exemptions  under  "The  Garnishment  Acf  (at  23-24),  proposed  that 
the  exemption  for  maintenance  debtors  be  "an  amount  equal  to  fifty  percent  of  the 
minimum  monthly  wage  in  effect  at  the  time". 

Alberta:  Rules  of  Court,  r.  483(5)(c);  Newfoundland:  The  Attachment  of  Debts  Act, 
R.S.N.  1970,  c.  16,  s.  7;  and  Saskatchewan:  The  Attachment  of  Debts  Act,  R.S.S.  1978,  c. 
A-32,ss.  24-32. 

Ibid. 
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While  acknowledging  the  validity  of  the  above  argument,  we  are  of  the 
view  that  a  complete  denial  of  the  income  exemption,  where  a  support  order  is 
sought  to  be  enforced,  may  do  more  harm  than  good.  Depriving  a  maintenance 
debtor  of  his  sole  means  of  financial  support  may  well  result  in  the  debtor 
taking  action  to  avoid  compliance;  for  example,  he  may  terminate  his 
employment  or,  in  some  cases,  leave  the  jurisdiction.  We  believe  that  allowing 
a  maintenance  debtor  a  reasonable  exemption  from  garnishment  may  indeed 
encourage  compliance  with,  rather  than  defiance  of,  a  garnishment  order. 

The  question  that  remains  for  us  to  answer  is  the  kind  of  the  exemption  to 
which  a  maintenance  debtor  should  be  entitled.  For  two  reasons,  we 
recommend  that,  where  garnishment  is  at  the  behest  of  a  maintenance 
creditor,  the  maintenance  debtor  should  be  entitled  to  an  exemption  that  is 
equal  to  fifty  percent  of  the  eighty-five  percent  income  exemption  previously 
proposed.200 

The  first  reason  for  this  recommendation  has  to  do  with  certain  changes 
in  the  procedure  for  garnishment  that  we  shall  recommend  in  Section  6  of  this 
Chapter.  There  we  propose  the  adoption  of  a  single,  uniform  procedure  for  the 
garnishment  of  all  debts,  including  income  debts,  and  eschew  the  need  for  a 
judicial  determination  of  a  judgment  creditor's  right  to  garnishment.  Instead, 
we  advocate  that,  with  the  exception  of  what  we  shall  call  wage  garnishment 
in  the  family  court,201  garnishment  should  be  a  matter  for  the  new  enforcement 
office,  which  would  be  authorized  to  issue  a  notice  of  garnishment  upon  receipt 
of  a  "request  for  garnishment"  in  the  prescribed  form.  Even  in  the  case  of  a 
family  court  wage  garnishment,  we  propose  that  it  should  be  the  clerk  of  the 
family  court,  rather  than  a  judge,  who  should  be  empowered  to  authorize 
garnishment  of  a  maintenance  creditor's  salary  or  wages  whenever  a  request 
for  garnishment  in  the  prescribed  form  is  received.202  No  longer,  therefore, 
would  attachment  of  a  maintenance  debtor's  salary  or  wages  by  a  mainte- 
nance creditor  be  a  matter  within  the  court's  discretion.  As  all  garnishment, 
like  an  attachment  of  wages  order  under  section  30  of  The  Family  Law 
Reform  Act,  1978,  would  be  continuing  in  nature  under  the  Commission's 
earlier  recommendation,203  we  would  abolish  the  attachment  of  wages 
procedure  now  found  in  section  30  and  the  existing  distinction  between  family 
court  wage  garnishment,  which  does  not  operate  on  a  continuing  basis,  and 
family  court  wage  attachment.  Having  decided  to  make  the  garnishment  of  a 
maintenance  debtor's  salary  or  wages  by  a  maintenance  creditor  an 
administrative  procedure,  available  as  of  right,  it  is  necessary  to  fix  with  some 
precision  the  exemption  to  which  a  maintenance  debtor  should  be  entitled  in 
such  circumstances. 

The  second  reason  for  adopting  an  exemption  equal  to  fifty  percent  of  the 
exemption  to  which  a  maintenance  debtor  otherwise  would  be  entitled,  rather 
than  some  other  percentage,  has  to  do  with  one  of  the  Commission's  earlier 
recommendations.  It  will  be  recalled  that,  in  our  earlier  discussion  of  the  law 
in  respect  of  the  seizure  and  sale  of  personal  property,  we  wrestled  with  a 
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See  supra,  this  Chapter,  Section  4(a)(iii). 
See  infra,  this  Chapter,  Section  6(b)(iv). 


202  See  infra,  this  Chapter,  Section  6(c)(i)b. 

203  See  supra,  this  Chapter,  Section  3. 
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similar  question.  We  decided  that  section  7(2)  of  the  present  Execution  Act,204 
which  denies  to  a  maintenance  debtor  any  of  the  exemptions  contained  in  that 
Act,  except  the  "tools  of  the  trade"  exemption,  should  be  amended  to  enable  a 
maintenance  debtor  generally  to  claim  an  exemption  equal  to  one-half  the 
exemption  of  which  a  judgment  debtor  normally  could  avail  himself.205  We  see 
no  reason  to  deviate  from  this  principle.  The  fact  that  support  payments  are 
deductible  from  income  in  the  income  tax  context,206  in  the  opinion  of  the 
Commission,  will  help  to  enable  a  maintenance  debtor,  even  with  only  a  fifty 
percent  exemption,  to  provide  himself  with  the  basic  necessities  of  life.  As  in 
the  case  of  the  general  exemption  from  the  garnishment  of  income 
recommended  by  the  Commission,  we  recommend  that  the  maintenance 
debtor's  exemption  should  be  subject  to  variation  upon  the  application  of  the 
maintenance  debtor  or  the  maintenance  creditor. 

As  in  the  case  of  the  seizure  and  sale  of  a  judgment  debtor's  property,207 
we  further  recommend  that  the  protection  afforded  to  maintenance  creditors 
by  a  reduced  exemption  from  garnishment  should  be  available  to  all 
maintenance  creditors.  We  do  not  believe  that  any  distinction  can  or  should  be 
drawn  between  a  maintenance  creditor  seeking  to  enforce  a  support  or 
maintenance  order  of  the  Supreme  Court,  a  county  or  district  court,  the 
Unified  Family  Court,  or  a  provincial  court  (family  division),  and  one  seeking 
to  enforce  the  support  provisions  of  a  cohabitation  agreement,  marriage 
contract,  separation  agreement  or  paternity  agreement. 

Before  leaving  the  subject  of  a  maintenance  debtor's  exemption  from 
wage  garnishment,  one  other  matter  should  be  discussed:  the  availability  of 
the  exemption  where  a  public  agency  seeks  to  enforce  a  maintenance  debt. 
With  respect  to  the  enforcement  of  a  support  order  by  a  public  agency  under 
sections  18(3)  and  19(4)  of  The  Family  Law  Reform  Act,  1978,  earlier  in  this 
Part  of  our  Report  we  decided  that  the  debtor  ought  to  be  in  no  better  or  worse 
position  where  enforcement  of  a  support  order  is  at  the  behest  of  a  public 
agency.208  We  see  no  reason  to  come  to  any  other  conclusion  insofar  as  the 
exemption  from  wage  garnishment  is  concerned.  Accordingly,  we  recommend 
that  the  previous  proposal  with  respect  to  the  exemption  to  be  claimed  by 
maintenance  debtors  should  be  equally  applicable  where  a  public  agency  is 
enforcing  a  support  order. 

b.    Board  and  Lodging 

The  second  exception  to  the  exemption  in  respect  of  the  garnishment  of 
income  that  we  have  considered  concerns  the  utilization  of  the  garnishment 
remedy  to  enforce  judgments  arising  out  of  debts  for  board,  lodging  or  other 
necessaries.  Until  recently,  section  7(2)  of  The  Wages  Act209  provided,  inter 


204  R.S.O.  1970,  c.  152. 

)S  See  supra,  Chapter  2,  Section  3(b)(ii)d(2).  However,  a  full  exemption  would  be  available 
in  respect  of  tools  of  the  trade,  and  medical  and  dental  aids  and  equipment. 

206  Income  Tax  Act,  S.C.  1 970-7 1  -72,  c.  63,  s.  60(b),  (c). 

207  See  supra.  Chapter  2,  Section  3(b)(ii)d(2). 

208  Ibid. 

209  R.S.O.  1970,  c.  486. 
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alia,  that  the  wage  garnishment  exemption  was  unavailable  to  a  judgment 
debtor  where  the  debt  in  question  was  for  board  or  lodging.  Section  7(2)  was 
repealed  in  1971.210  Legislation  similar  to  this  recently  repealed  provision  in 
The  Wages  Act  may  still  be  found  in  a  number  of  provinces. 2n 

The  Commission  is  of  the  view  that  this  type  of  exception  is  unwarranted 
and  undesirable.  We  have  no  evidence  to  indicate  that  either  the  existence  of 
the  exception  formerly  contained  in  The  Wages  Act,  or  its  subsequent  repeal, 
has  had  the  slightest  impact  on  the  availability  of  board  or  lodging.  However, 
it  is  possible  that  a  judgment  debtor  subject  to  such  an  exception,  and 
therefore  without  the  benefit  of  a  wage  exemption,  could  very  well  be  deprived 
of  the  means  with  which  to  obtain  these  very  same  necessities,  that  is,  board  or 
lodging,  with  the  result  that  the  debtor  and  and  his  family  might  be  thrown 
upon  the  public  purse.  Accordingly,  we  do  not  recommend  the  reintroduction 
of  any  exception  to  our  income  exemption  similar  to  that  formerly  contained  in 
section  7(2)  of  The  Wages  Act. 


c.    Absconding  Debtors 

The  third  possible  exception  to  the  recommended  income  exemption  is  an 
exception  in  respect  of  "absconding  debtors".212  Under  the  present  law,  it 
would  appear  that  an  absconding  debtor  can  claim  the  wage  garnishment 
exemption  set  out  in  The  Wages  Act.  Similarly,  an  absconding  debtor  is 
entitled  to  all  the  exemptions  found  in  The  Execution  Act  in  respect  of  the 
seizure  and  sale  of  personal  property.213 

The  present  Ontario  position  may  be  contrasted  with  the  position  in 
Alberta.214  In  Alberta,  for  example,  the  wage  garnishment  exemption  provided 
by  the  Rules  of  Court  is  not  available  by  virtue  of  Rule  483(5)(b)  "where  the 
debtor  has  absconded  or  is  about  to  abscond  from  Alberta,  leaving  no  wife  or 
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See  The  Wages  Amendment  Act,  1 971,  S.O.  1971  c.  20,  s.  1(2). 

See,  for  example,  Alberta  Rules  of  Court,  r.  483(5)(a);  Court  Order  Enforcement  Act, 
R.S.B.C.  1979,  c.  75,  s.  4(5);  The  Attachment  of  Debts  Act,  R.S.S.  1978,  c.  A-32,  s.  22(6); 
and  The  Garnishment  Act,  R.S.M.  1970,  c.  G20,  s.  7.  The  Saskatchewan  legislation  goes 
the  farthest  in  that  s.  22(8)  provides  for  an  exception  to  the  wage  garnishment  exemption 
where  the  debt  in  question  "has  been  contracted  for  board  or  lodging,  or  for  hospital 
expenses  payable  to  a  hospital  or  recoverable  by  a  municipality  or  by  the  Minister  of 
Municipal  Affairs  .  .  .". 

The  term  "absconding  debtors"  here  is  used  in  the  sense  of  The  Absconding  Debtors  Act, 
R.S.O.  1970,  c.  2.  The  term  is  defined  in  section  2(1)  of  this  Act  as  follows: 

2.-(  1 )  Where  a  person  resident  in  Ontario  departs  therefrom  with  intent  to  defraud 
his  creditors  or  any  of  them,  or  to  avoid  being  arrested  or  served  with  process,  being 
then  possessed  of  any  real  or  personal  property  therein  not  exempt  by  law  from  seizure 
under  execution,  he  shall  be  deemed  an  absconding  debtor  .... 

It  should  be  noted  that  the  Act  only  refers  to  debtors  who  have  actually  left  the 
jurisdiction. 

Indeed,  s.  3(1)  of  The  Absconding  Debtors  Act  requires  a  creditor  moving  under  this  Act 
to  state  under  oath  that  the  debtor  is  possessed  of  real  or  personal  property  in  Ontario  that  is 
"not  exempt  by  law  from  seizure  under  execution". 

Rules  of  Court,  r.  483(5)(b).  See,  also,  the  Garnishee  Act,  R.S.P.E.I.  1974,  c.  G-2,  s.  21. 
This  section,  however,  is  somewhat  cryptically  drafted. 
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husband  or  infant  children  within  Alberta".  An  identical  provision  can  be 
found  in  the  Alberta  Exemptions  Act215  regarding  the  exemptions  from  the 
seizure  and  sale  of  personal  property. 

We  recognize  that  a  debtor  who  has  left  or  is  about  to  leave  the 
jurisdiction  still  will  require  life's  basic  necessities.  However,  consistent  with 
the  view  that  we  expressed  earlier  in  respect  of  personal  property  exemp- 
tions,216 it  is  the  opinion  of  the  Commission  that  a  debtor  who  intends  to 
renounce  or  actually  renounces  his  legal  obligations  under  provincial  law  by 
absconding  should  be  deprived  of  the  benefit  of  legislation  enacted  for  the 
protection  of  debtors.  In  balancing  the  interests  of  judgment  creditor  and 
judgment  debtor,  we  believe  that  the  scales  should  be  tipped  in  favour  of  the 
judgment  creditor  in  the  circumstances  contemplated.  Accordingly,  we 
recommend  that  a  debtor  who  has  left  or  is  about  to  leave217  the  jurisdiction 
intending  to  defeat,  hinder,  delay  or  defraud  his  creditors  should  not  be 
entitled  to  the  benefit  of  the  income  exemption  proposed  by  the  Commission. 


(vi)  Wage  Assignments 

Before  leaving  the  subject  of  the  garnishment  of  wages,  salary  and  other 
income,  we  wish  to  reiterate  a  recommendation  made  quite  some  time  ago  by 
this  Commission  in  respect  of  wage  assignments.  In  its  1965  Report  on 
Assignment  of  Wages,  the  Commission  recommended  a  prohibition  against 
the  assignment  of  wages  as  part  of  or  immediately  associated  with  a 
conditional  sale  agreement.  Following  this  recommendation,  The  Wages  Act 
was  amended  in  1968  to  prohibit  the  assignment  of  wages  or  any  portion 
thereof  to  secure  payment  of  a  debt.218  The  prohibition  against  the  assignment 
of  wages  is  subject,  however,  to  one  exception,  contained  in  section  7(7)  of  The 
Wages  Act.  The  effect  of  this  provision  is  to  permit  an  assignment  of  wages  to 
a  credit  union  so  long  as  the  portion  of  the  wages  assigned  does  not  exceed 
seventy  percent  of  the  debtor's  wages.219  We  see  absolutely  no  justification  for 
the  continuation  of  this  exception  to  the  general  prohibition  against  wage 
assignments.  The  criticisms  of  wage  assignments,  voiced  by  the  Commission 
in  its  1965  Report,  would  seem  to  apply  equally  to  wage  assignments  in  favour 
of  credit  unions. 

The  Alberta  Institute  of  Law  Research  and  Reform  arrived  at  a  similar 
conclusion  in  its  1971  Report  on  Assignment  of  Wages,  stating  as  its  reasons 
the  following:220 


215  R.S.A.  1970,  c.  129,  s.  9(a).  See,  also,  the  Manitoba  Executions  Act,  R.S.M.  1970,  c. 
El 60,  s.  35.  Interestingly,  no  similar  exception  exists  in  the  case  of  the  garnishment  of 
wages. 

216  See  supra,  Chapter  2,  Section  3(b)(ii)d(4). 

217  This  aspect  of  our  recommendation  would  put  Ontario  legislation  in  accord  with 
legislation  in  Alberta:  see  supra,  this  Section. 

218  See,  now,  The  Wages  Act,  R.S.O.  1970,  c.  486,  s.  7(6),  as  amended  by  The  Wages 
Amendment  Act,  1971,  S.O.  1971,  c.  20,  s.  1(3). 
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220 


Ibid.,  s.  7(7). 

Alberta  Institute  of  Law  Research  and  Reform,  Report  on  Assignment  of  Wages  (1971), 
at  13-14. 
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We  have  considered  whether  or  not  an  exception  should  be  made  for  credit 
unions.  This  was  done  in  Ontario,  although  it  has  not  been  done  elsewhere.  We 
find  it  difficult  to  make  any  exception  for  them.  Three  points  may  be  made  in 
favour  of  their  exclusion.  In  the  case  of  'company  credit  unions'  the  employers  do 
not  find  the  administrative  task  overburdening,  since  there  is  a  regular  deduction 
for  one  payee.  Secondly,  the  credit  unions  are  said  to  be  'non  profit'  organizations. 
Thirdly,  there  is  some  measure  of  government  supervision. 

We  point  out  also  that  not  all  credit  unions  are  single  employer  unions. 
Indeed,  it  seems  that  more  and  more  are  unrelated  to  employment,  as  we  see 
credit  unions  of  neighborhood,  ethnic  and  religious  affiliations.  Many  of  them  are 
'near  banks'  acting  as  sophisticated  grantors  of  credit.  We  think  that  the  critical 
question  with  respect  to  exemption  for  any  class  of  creditor  is:  'Will  assignments 
to  them  cause  the  same  social  problems?'  We  think  that  assignments  to  credit 
unions  will  cause  the  same  problems,  subject  to  some  mitigation  by  reason  of  a 
number  of  credit  unions  which  operate  in  relation  to  a  single  employer.  However, 
in  the  case  where  the  credit  union  is  not  one  related  to  a  single  employer,  the 
difficulties  arising  from  the  attitude  of  employers  towards  wage  assignments  will 
still  remain. 

We  are  in  complete  agreement  with  the  reasoning  of  the  Alberta  Institute,  and 
recommend  the  abolition  of  this  anomalous  exception  to  the  prohibition 
against  wage  assignments,  and  therefore  the  repeal  of  section  7(7)  of  The 
Wages  Act. 

(b)     Public  Allowances 

Having  examined  the  garnishability  of  wages,  salary  and  other  forms  of 
income,  we  now  turn  to  consider  whether  certain  other  debts  should  be  capable 
of  being  garnished.  We  begin  our  discussion  with  an  examination  of  the 
question  whether  public  allowances  should  be  subject  to  garnishment 
proceedings. 

In  Ontario,  The  Family  Benefits  Act,221  The  General  Welfare  Assistance 
Act222  and  The  Ontario  Guaranteed  Annual  Income  Act,  1977223  all  authorize 
the  payment  of  a  public  allowance  to  individuals  who  qualify  under  the 
particular  statute.  In  order  to  qualify  for  any  of  the  above-mentioned 
allowances,  the  applicant  must  satisfy  a  means  test  of  one  kind  or  another.  The 
public  policy  underlying  these  statutory  public  allowances  is  the  conviction 
that  every  member  of  our  society  should  be  in  receipt  of  a  certain  minimum 
income  to  be  able  to  secure  the  basic  necessities  of  life. 

In  our  view,  to  permit  all  or  any  part  of  these  allowances  to  be  garnished 
would  frustrate  their  very  purpose.  Garnishment  proceedings  in  respect  of 
such  allowances,  almost  by  definition,  would  result  in  those  in  need  being 
deprived  of  their  only  means  of  maintaining  an  adequate  standard  of  living; 
consequently,  variation  applications  invariably  would  be  filed  to  increase  the 
proposed  eighty-five  percent  income  exemption  to  allow  the  debtor  to  retain 
most,  if  not  all,  of  his  allowance.  Since  in  our  view  such  an  increase  would  be 
permitted  in  most  cases,  we  see  no  useful  purpose  being  served  in  making 
public  allowances  subject  to  garnishment. 


221  R.S.O.  1970,  c.  157. 

222  R.S.O.  1970,  c.  192. 

223  S.O.  1977,  c.  58. 
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The  Ontario  Guaranteed  Annual  Income  Act,  I977224  and  The  Family 
Benefits  Act225  already  contain  a  provision  exempting  payments  made 
thereunder  from  garnishment.  In  the  case  of  The  Family  Benefits  Act,  the 
exemption  is  subject  to  one  exception.  Section  5(2)  of  this  Act  provides  as 
follows: 

5. -(2)  Notwithstanding  subsection  1,  where  a  recipient  is  a  tenant  oi  any 
authority  or  agent  that  provides  low  rental  housing  accommodation  on  behalf  of 
the  Crown  in  the  right  of  Ontario  or  on  behalf  of  a  municipality,  any  part  of  his 
allowance  that  does  not  exceed  the  amount  of  his  budgetary  requirements  for 
shelter  as  determined  in  accordance  with  the  regulations,  may  be  paid  to  the 
authority  or  agency  in  respect  of  the  current  rent  for  which  the  recipient  is  liable. 

The  General  Welfare  Assistance  Act,  on  the  other  hand,  contains  no 
exempting  provision  whatsoever.  For  the  reasons  stated  above,  we  recommend 
that  allowances  payable  pursuant  to  all  three  Acts  mentioned  above  should  be 
exempt  from  garnishment,226  with  the  single  exception  set  out  in  section  5(2)  of 
The  Family  Benefits  Act.  We  see  no  need  to  recommend  the  abolition  of  this 
provision,  since  the  allowance  itself  is  fixed  with  a  view  to  shelter  costs  and  no 
more  than  the  "budgetary  requirement  for  shelter1'  may  be  garnished 
thereunder.  If  garnishment  were  not  permitted  in  the  circumstances  of  section 
5(2)  of  The  Family  Benefits  Act,  a  recipient  of  an  allowance  under  this  Act 
would  be  able  to  have  the  benefit  of  both  a  shelter  allowance  and  free  public 
housing.  Such  a  result  cannot  be  rationalized. 

(c)     Moneys  Payable  Under  a  Pension  Plan 

We  already  have  considered  whether  a  person's  interest  in  a  pension  plan 
should  be  exigible,  and  have  answered  this  question  in  the  negative.227  In  this 
Section,  on  the  other  hand,  we  are  concerned  with  the  garnishability  of 
moneys  invested  in  or  payable  under  a  pension  plan,  and  with  the  following 
two  questions.  First,  should  any  benefit,  allowance,  annuity  or  any  other  sum 
payable  under  a  pension  plan  be  subject  to  garnishment?  Secondly,  should  any 
portion  of  the  corpus  of  a  pension  plan  earmarked  for  the  judgment  debtor, 
including  any  refund  of  his  contributions  to  the  plan  to  which  he  may  be 
entitled,  be  capable  of  being  garnished?  We  begin  our  discussion  with  a  brief 
description  of  the  present  law  of  garnishment  insofar  as  pensions  are 
concerned. 

At  common  law,  most  pension  benefits  were  capable  of  being  garnished.228 


224  Ibid.,s.  11. 

25  Supra,  note  221,  s.  5,  as  amended  by  The  Family  Benefits  Amendment  Act,  1971,  S.O. 
1971,c.  92,  s.  3. 

226  For  a  comparable  provision,  see  s.  24(2)(c)  of  the  English  Attachment  of  Earnings  Act, 
1971,  c.32. 
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See  supra.  Chapter  2,  Section  3(b)(ii)g. 

See  Willcock  v.  Terrell  (1878),  3  Ex.  D.  323  (C.A.).  A  distinction,  however,  was  drawn 
between  benefits  payable  for  past  services  and  "half-pay"  pension  benefits.  "Half-pay''' 
benefits  were  payable  to  a  person  liable  to  be  called  upon  to  serve  his  country.  It  was  said  to 
be  against  public  policy  to  allow  such  a  person  to  be  reduced  to  a  level  of  poverty  when  his 
services  on  behalf  of  his  country  might  be  required  at  any  time.  See  also  Beneficial  Finance 
Co.  of  Canada  v.  Meech  (1963),  39  D.L.R.  (2d)  422  (Sask.  C.A.),  where  it  was  suggested 
that  monthly  benefits  constituted  a  conditional  debt  and  were,  therefore,  not  capable  of 
being  garnisheed.  For  a  discussion  of  the  garnishment  of  conditional  debts,  see  supra,  this 
Chapter,  Section  2(a). 
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Today,  however,  garnishment  of  pension  benefits,  for  the  most  part,  would 
seem  to  be  prohibited  by  statute.  For  example,  with  one  exception,  the  Ontario 
Pension  Benefits  Act,119  which  governs  most  pension  plans  in  the  Province, 
provides  that  "[mjoneys  payable  under  a  pension  plan  . . .  are  exempt  from 
execution,  seizure  or  attachment".230  The  one  exception  to  this  general 
prohibition  can  be  found  in  section  24(2)  of  The  Pension  Benefits  Act,231  which 
provides  as  follows: 

24. -(2)  Subsection  1  does  not  apply  to  the  execution,  seizure  or  attachment  of 
moneys  payable  under  a  pension  plan  in  satisfaction  of  an  order  for  support  under 
The  Family  Law  Reform  Act,  1978. 

Provisions  exempting  pension  benefits  from  garnishment  proceedings  also 
may  be  found  in  The  Legislative  Assembly  Retirement  Allowance  Act, 
1973232  The  Ontario  Municipal  Employees  Retirement  System  Act,233  The 
Public  Service  Superannuation  Act234  and  The  Teachers'  Superannuation 
Act.235  Although  pursuing  the  same  basic  objective,  these  enactments 
unfortunately  employ  an  array  of  statutory  language.  For  example,  while  The 
Public  Service  Superannuation  Act  states  that  "[t]he  interest  of  any  person  in 
the  Fund  or  in  any  allowance,  annuity,  refund  or  other  sum  payable  out  of  the 
Fund  is  not  subject  to  garnishment,  attachment,  seizure  or  other  process  of 
law",236  The  Ontario  Municipal  Employees  Retirement  System  Act  provides 
that  "[t]he  interest  of  a  person  in  the  Fund  and  in  any  benefit  under  this  Act  is 
not  subject  to  garnishment,  attachment,  seizure  or  other  process  of  law".237 

It  should  be  noted  that,  while  the  former  statute  deals  specifically  with 
the  garnishment  of  some  part  of  the  corpus  of  the  pension  plan  earmarked  for 
a  judgment  debtor,  that  is,  a  refund  of  his  contributions,  the  latter  does  not. 
Given  our  recommendation  in  favour  of  continuing  garnishment,238  the 
garnishment  of  a  debtor's  share  of  the  corpus  of  a  pension  plan,  whether  in  the 
form  of  a  refund  of  his  contributions  or  in  some  other  form,  takes  on  an  added 
importance.  This  fact  is  perhaps  best  exemplified  by  the  recent  case  of 
Minister  of  National  Revenue  v.  Gero. 
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In  Gero,  in  an  attempt  to  collect  certain  unpaid  taxes,  the  Crown  sought 
to  garnish  moneys  deposited  by  the  debtor,  Gero,  in  two  different  Registered 
Retirement  Savings  Plans.  The  debtor  was  free  to  terminate  the  plans  at  any 


229  R.S.O.  1970,  c.  342 

230  Ibid.,  s.  24. 

231 


R.S.O.  1970,  c.  342,  as  amended  by  The  Family  Law  Reform  Act,  1978,  S.O.  1978,  c.  2, 
s.85. 


232  S.O.  1973,  c.  152,  s.  28. 

233  R.S.O.  1970,  c.  324,  s.  11. 

234  R.S.O.  1970,  c.  387,  s.  32. 

235  R.S.O.  1970,  c.  455,  s.  47. 


236  Supra,  note  234. 
37  Supra,  note  233. 
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See  supra,  this  Chapter,  Section  3. 
(1979),  7B.L.R.  148  (F.C.,  T.D.). 


180 

time.  The  Court  in  this  case  concluded  that  the  corpus  of  these  two  plans  was 
subject  to  garnishment.  Walsh,  J.,  commented  that,  although  perhaps  on  a 
strict  interpretation  of  the  relevant  Federal  Court  Rules,  "these  sums  are  not 
debts  'owing  or  accruing'  to  the  judgment  debtor"  unless  and  until  he 
requested  payment  of  them,  nevertheless,  "it  would  be  contrary  to  the  whole 
principle  of  garnishment  proceedings  to  adopt  such  an  interpretation  and 
hence  provide  a  means  for  an  individual  to  shelter  his  assets  from  seizure  by 
his  creditors".240 

Turning  then  to  the  Commission's  views  respecting  the  garnishment  of 
moneys  invested  in  or  payable  under  a  pension  plan,  we  make  the  following 
recommendations.  Insofar  as  periodic  pension  benefits  are  concerned,  we 
recommend  that,  subject  to  the  income  exemption  and  the  exceptions  thereto 
discussed  and  proposed  above,241  they  should  be  subject  to  garnishment.  In  the 
opinion  of  the  Commission,  regardless  of  the  form  that  such  benefits  may  take, 
they  ordinarily  supplement  or  take  the  place  of  a  person's  salary  or  wages.  We 
see  no  reason,  therefore,  why  the  law  of  garnishment  should  differentiate  in 
any  way  between  pension  benefits  and  other  kinds  of  income.242  Consistent 
with  this  view,  we  also  recommend  that  section  24(2)  of  The  Pension  Benefits 
Act  should  be  repealed.  This  provision,  it  will  be  remembered,  does  away  with 
the  present  exemption  from  garnishment  in  the  case  of  moneys  payable  under 
a  pension  plan  where  garnishment  is  at  the  behest  of  a  creditor  seeking  to 
enforce  an  order  for  support  under  The  Family  Law  Reform  Act,  1978.243  In 
light  of  our  proposal  for  a  reduced  exemption  where  the  income  of  a  judgment 
debtor  is  sought  to  be  garnished  by  a  maintenance  creditor,244  the  Commission 
is  of  the  view  that  section  24(2)  of  The  Pension  Benefits  Act  is  in  conflict  with 
the  principle  embodied  in  our  earlier  recommendation. 

We  now  turn  to  the  question  whether  the  corpus  of  a  pension  plan  should 
be  subject  to  garnishment,  as  occurred  in  Minister  of  National  Revenue  v. 
Gero,  discussed  above.  In  Chapter  2  of  this  Part  of  our  Report,  we 
recommended  that  the  interest  of  a  debtor  in  a  pension  plan  should  not  be 
subject  to  seizure  and  sale  at  the  request  of  a  judgment  creditor.245  This 
proposal  was  premised  on  the  belief  that  this  particular  chose  in  action  was 
deserving  of  legal  protection  to  ensure  the  source  of  the  debtor's  future 
economic  well-being.  For  the  very  same  reasons,  we  recommend  that  the 
debtor's  contributions  to  a  pension  plan,  and  any  other  share  of  the  corpus  of 
the  plan  to  which  the  debtor  might  be  entitled,  such  as  accrued  interest,  should 
be  exempt  from  garnishment.  Even  when  the  debtor  is  entitled  to  a  refund  of 
his  contributions  to  a  pension  plan  —  for  example,  where  he  no  longer  is 
qualified  to  be  a  member  of  the  plan  because  his  employment  with  the 
company  that  established  the  plan  has  been  terminated,  or  where  he  has 
retired  —  we  believe  that  the  moneys  to  be  refunded  should  be  exempt  from 


240  Ibid.,  at  151. 

241  See  supra,  this  Chapter,  Section  4(a). 

242  In   philosophy,   this  recommendation   is  similar  to  section   24(1  )(b)   of  the   English 
Attachment  of  Earnings  Act,  I971,c.  32. 

243  S.O.  1978,  c.  2. 

244  See  supra,  this  Chapter,  Section  4(a)(v)a. 

245  See  supra,  Chapter  2,  Section  3(b)(ii)g. 
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garnishment.  Indeed,  we  would  go  one  step  further.  The  Commission 
recommends  that  a  refund  of  the  debtor's  share  of  the  corpus  of  a  pension  plan, 
consisting  of  the  debtor's  contributions  and  any  other  moneys  to  which  he 
might  be  entitled,  should  be  exempt  from  garnishment  as  long  as  the  moneys 
remain  in  the  pension  plan  or  are  reinvested  in  another  pension  plan.  We 
thereby  would  be  promoting  a  public  policy  that  encourages  private  pension 
schemes.  Once  such  moneys  are  paid  out  to  the  debtor  personally,  however, 
the  moneys  should  be  subject  to  garnishment  without  the  benefit  of  any 
exemption.  Given  the  provisions  of  the  Canada  Income  Tax  Act,246  it  will  be 
the  extraordinary  case  in  which  the  debtor  decides  to  receive  his  share  of  the 
corpus  of  a  pension  plan,  rather  than  reinvest  it  in  another  pension  plan. 

(d)     Life  Insurance  Benefits 

After  the  death  of  an  insured,  money  payable  under  a  policy  of  life 
insurance  may  be  paid  either  to  the  insured's  estate  or  to  a  designated 
beneficiary.  If  paid  to  the  insured's  estate,  the  money  will  be  subject  to  the 
claims  of  the  insured's  judgment  creditors.  Where,  however,  the  money 
payable  under  the  policy  is  paid  to  a  beneficiary  designated  by  the  insured,  it  is 
not  available  to  satisfy  the  debts  of  the  insured's  creditors.247  Nevertheless, 
under  existing  law,  the  proceeds  of  a  life  insurance  policy  may  be  garnished  by 
a  judgment  creditor  of  the  beneficiary,248  without  any  exemption  being 
available  to  the  beneficiary. 

In  this  Section,  we  consider  first  whether  proceeds  of  a  life  insurance 
policy  payable  to  a  designated  beneficiary  should  continue  to  be  beyond  the 
reach  of  the  judgment  creditors  of  the  insured,  and  secondly,  whether  the 
judgment  creditors  of  the  designated  beneficiary  should  continue  to  be  allowed 
to  garnish  all  the  proceeds  of  a  policy  of  life  insurance. 

Insofar  as  the  rights  of  an  insured's  judgment  creditors  to  proceeds  of  a 
policy  of  life  insurance  payable  to  a  designated  beneficiary  are  concerned,  the 
Commission  is  not  convinced  that  there  is  any  need  for  a  change  in  the  present 
law.  In  such  a  case,  the  proceeds  of  insurance  do  not  in  any  way  constitute  part 
of  the  insured's  estate,  and  we  see  no  reason  to  make  them  so.  Where  it  is 
claimed  that  a  policy  of  life  insurance  or  the  designation  of  a  beneficiary  under 
a  policy  of  insurance  has  been  employed  as  a  device  by  which  to  deprive  the 
insured's  judgment  creditors  of  money  that  they  rightfully  ought  to  be  able  to 
reach,  their  recourse  then  lies  under  the  voidable  transactions  legislation  to  be 


246  S.C.  1970-71-72,  c.  63,  s.  60(j). 

247  The  Insurance  Act,  R.S.O.  1970,  c.  224,  ss.  165(1)  and  170(1): 

1 65. -( 1 )  An  insured  may  in  a  contract,  or  by  a  declaration  other  than  a  declaration 
that  is  part  of  a  will,  filed  with  the  insurer  at  its  head  or  principal  office  in  Canada 
during  the  lifetime  of  the  person  whose  life  is  insured,  designate  a  beneficiary 
irrevocably,  and  in  that  event  the  insured,  while  the  beneficiary  is  living,  may  not  alter 
or  revoke  the  designation  without  the  consent  of  the  beneficiary  and  the  insurance 
money  is  not  subject  to  the  control  of  the  insured  or  of  his  creditors  and  does  not  form 
part  of  his  estate. 

1 70. -( 1 )  Where  a  beneficiary  is  designated,  the  insurance  money,  from  the  time  of 
the  happening  of  the  event  upon  which  the  insurance  money  becomes  payable,  is  not 
part  of  the  estate  of  the  insured  and  is  not  subject  to  the  claims  of  the  creditors  of  the 
insured. 
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See  Doull  v.  Doelle  ( 1905),  10O.L.R.  411  (Div.  Ct.). 


182 

considered  in  a  later  Part  of  our  Report.249  On  the  other  hand,  where  the 
acquisition  of  a  life  insurance  policy  and  the  designation  of  a  beneficiary  are 
an  honest  attempt  by  the  insured  to  guarantee  the  standard  of  living  of  his 
dependants,  we  do  not  believe  that  legislation  should  be  devised  to  thwart  this 
objective. 

With  respect  to  the  right  of  a  judgment  creditor  of  a  designated 
beneficiary  to  garnish  the  proceeds  of  a  life  insurance  policy,  the  Commission 
considers  reform  of  the  existing  law  to  be  necessary.250  The  problem  perceived 
by  the  Commission,  and  for  which  we  have  fashioned  a  solution,  is  as  follows. 
Periodic  payments  under  a  policy  of  life  insurance  are  intended  in  most  cases 
to  replace  the  financial  contributions  of  the  insured  to  the  beneficiary. 
Certainly,  if  the  insured  were  alive,  his  or  her  income  would  be  subject  to  the 
garnishment  remedy.  At  the  same  time,  the  insured  would  also  be  entitled  to 
the  benefit  of  the  income  exemption  fashioned  by  the  Commission.  The 
Commission  recommends  that  payments,  whether  in  the  form  of  a  lump  sum 
or  in  the  form  of  periodic  payments,  payable  to  a  designated  beneficiary  under 
a  policy  of  life  insurance  should  continue  to  be  subject  to  garnishment 
proceedings  instituted  by  the  beneficiary's  judgment  creditors;  however,  we 
are  divided  evenly  on  the  issue  of  whether  all  designated  beneficiaries,  or  only 
a  certain  limited  class  of  designated  beneficiaries,  should  be  entitled  to  the 
income  exemption  proposed  earlier  in  the  case  of  periodic  payments  payable 
under  a  policy  of  life  insurance. 

Three  of  the  Commissioners  are  of  the  view  that  periodic  payments  under 
a  policy  of  life  insurance  should  be  treated,  insofar  as  exemption  from 
garnishment  is  concerned,  in  the  same  manner  as  any  other  income  payment. 
In  other  words,  a  person  entitled  to  receive  such  payments  should  have  the 
benefit  of  the  eighty-five  percent  exemption  recommended  by  the  Commission 
in  respect  of  all  income.  Those  who  support  this  view  see  no  reason  to  treat 
periodic  payments  under  a  policy  of  life  insurance  differently  from  any  other 
type  of  income  receipt.  Three  other  members  of  the  Commission  favour 
extending  the  benefit  of  the  proposed  income  exemption  to  only  a  limited  class 
of  designated  beneficiaries.  In  the  view  of  those  Commissioners,  the 
Commission's  proposed  income  exemption  should  be  available  only  to  those 
persons  most  likely  to  have  been  dependent  on  the  insured  while  he  was  living. 
Consequently,  they  would  restrict  the  availability  of  the  exemption  to  only  a 
spouse,  child,  grandchild  and  parent  of  the  insured,  to  whom  the  insured  was 
providing  support  or  was  under  a  legal  obligation  to  provide  support 
immediately  before  his  death.  Insofar  as  the  meaning  of  the  terms  "spouse", 
"child",  "grandchild"  and  "parent"  are  concerned,  the  Commissioners  in 
favour  of  this  latter  position  would  adopt  those  definitions251  recommended  by 
the  Commission  in  the  context  of  the  exemption  from  enforcement  of  an 
insured's  interest  in  a  contract  of  life  insurance  and  in  the  insurance  money 
under  an  amended  section   170(2)  of  The  Insurance  Act,2S2  where  it  was 


249  In   Re  Geraci,   [1970]    3   O.R.  49   (C.A.),   the  Court   indicated,  obiter  dicta,  that   a 
designation,  in  certain  circumstances,  may  constitute  a  fraudulent  conveyance. 

250  For  an  excellent  discussion  of  the  garnishability  of  life  insurance  benefits,  see  Vukowich, 
"Debtors1  Exemption  Rights"  ( 1 974),  62  Geo.  LJ.  779. 

251  See  supra,  Chapter  2,  Section  3(b)(ii)g. 

252  R.S.O.  1970,  c.  224. 
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proposed  by  the  Commission  that  an  insured's  interest  in  a  policy  of  life 
insurance  should  be  exempt  from  seizure  by  his  creditors  if  the  designated 
beneficiary  belonged  to  the  classes  of  beneficiary  set  out  above. 


(e)     Support  Payments 

Another  example  of  payments  that  are  akin  to  income  is  support  or 
maintenance  that  has  been  ordered  by  a  court  to  be  paid  to  a  spouse,  parent  or 
child.253  Under  existing  law,  future  support  payments  are  exempt  from 
garnishment  on  the  grounds  of  public  policy,  while  arrears  would  appear  to  be 
subject  to  garnishment.254  Although  in  principle  we  are  of  the  opinion  that, 
insofar  as  garnishment  is  concerned,  support  payments  should  be  treated  like 
other  income  and  therefore  should  be  subject  to  garnishment,  for  a  number  of 
reasons  the  Commission  favours  a  slightly  different  approach  to  such 
payments.  First,  most  support  payments,  whether  made  pursuant  to  an  order 
of  the  court  or  under  a  cohabitation  agreement,  marriage  contract,  separation 
agreement,  or  paternity  agreement,  are  geared  in  large  part  to  the  need  of  the 
recipient.  For  example,  one  of  the  circumstances  that  a  court  is  required  to 
consider  in  making  a  support  order  under  The  Family  Law  Reform  Act,  1978 
is  the  need  of  the  applicant.255  Secondly,  garnishment  proceedings  in  respect  of 
court  ordered  support  or  maintenance  payments  may  give  rise  to  some 
practical  problems,  given  that  the  efficacy  of  the  remedy  will  be  dependent 
upon  the  status  of  a  judicial  order,256  which  may  be  varied  from  time  to  time,257 
and  that,  in  certain  circumstances,  arrears  of  support  or  maintenance  may  be 
forgiven  by  a  court.258  Finally,  the  Commission  has  taken  note  of  the  fact  that 
garnishment  of  support  or  maintenance  payments  may  complicate  the 
relationship  between  a  maintenance  debtor  and  his  or  her  maintenance 
creditor,  resulting  possibly  in  the  discontinuance  of  payments  needed  to 
maintain  the  maintenance  creditor. 

As  we  have  stated  previously,  it  may  be  argued  that  support  and 
maintenance  payments  should  be  accorded  the  same  legal  treatment  as  other 


253  See  The  Family  Law  Reform  Act,  1978,  SO.  1978,  c.  2,  ss.  15-17. 

254  Re  Robinson  (1884),  27  Ch.  D.  160  (C.A.)  (alimony  payments);  Watkins  v.  Watkins, 
[1896]  P.  222  (C.A.)  (maintenance);  Cairns  v.  St.  Amour  (1913),  5  W.W.R.  115  (Sask. 
Dist.  Ct.)  (maintenance).  In  Campbell  v.  Campbell,  [1922]  P.  187  and  Smith  v.  Smith, 
[1923]  P.  191,  the  Courts  suggested  that  an  order  to  pay  alimony  or  maintenance  did  not 
create  a  creditor  -  debtor  relationship.  Therefore,  even  arrears  of  alimony  or  maintenance, 
under  present  law,  might  not  be  capable  of  being  garnished. 
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See  s.  18(5)(f)  of  The  Family  Law  Reform  Act,  1978,  S.O.  1978,  c.2 

See  Report  of  the  Committee  on  the  Enforcement  of  Judgment  Debts  (February  1969, 
Cmnd.  3909),  at  190,  para.  724.  It  is  interesting  to  note  that,  although  this  was  found  to  be 
one  reason  justifying  the  prohibition  of  the  garnishment  of  support  and  maintenance 
payments,  the  Report  nonetheless  proposed  that  such  payments  should  be  available  by 
means  of  equitable  execution:  at  229-30,  para.  886. 

See,  for  example,  the  Divorce  Act,  R.S.C.  1970,  c.  D-8,  s.  10(2)  and  The  Family  Law 
Reform  Act,  1978,  S.O.  1 978,  c.  2,  s.  2 1  ( 1 ). 

See  Swan,  "Reciprocal  Enforcement  of  Maintenance  Orders  in  Canada"  in  Mendes  da 
Costa  (ed.),  Studies  in  Canadian  Family  Law  (1972),  at  295  (Supplement  1977)  and 
s.  21(1)  of  The  Family  Law  Reform  Act,  1978,  S.O.  1978,  c.  2.  Compare  Lear  v.  Lear 
(1974),  5  O.R.  (2d)  572,  51  D.L.R.  (3d)  56  (C.A.). 
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income;  that  is,  they  should  be  subject  to  garnishment  with  the  intended 
recipient  entitled  to  an  eighty-five  percent  exemption,  which  could  be  varied 
by  a  court  upon  the  application  of  the  maintenance  creditor  or  his  or  her 
judgment  creditor.  Given  the  nature  of  support  and  maintenance  payments, 
we  believe  that  requests  by  maintenance  creditors  for  an  increase  in  the 
proposed  income  exemption  would  be  the  rule  rather  than  the  exception. 
Consequently,  we  favour  an  approach  that  prima  facie  would  exempt  all 
support  and  maintenance  payments  from  garnishment,  but  would  allow  a 
maintenance  creditor's  judgment  creditor  to  apply  to  the  court  for  the  right  to 
garnish  a  percentage  of  such  payments.  Essentially,  the  matter  comes  down  to 
the  question  who  should  be  required  to  apply  to  the  court  —  the  maintenance 
creditor,  for  an  increase  in  the  recommended  income  exemption,  or  his  or  her 
judgment  creditor,  for  the  right  to  garnish  some  or  all  of  the  support  or 
maintenance  payments  that  the  maintenance  creditor  is  entitled  to  receive. 
For  the  reasons  stated  earlier,  we  recommend  that  support  and  maintenance 
payments,  whether  payable  in  accordance  with  a  judicial  support  or 
maintenance  order,  or  under  a  cohabitation  agreement,  marriage  contract, 
separation  agreement  or  paternity  agreement,  prima  facie  should  be  exempt 
from  garnishment.  However,  the  judgment  creditor  of  a  maintenance  creditor 
should  have  the  right  to  apply  to  a  court  to  permit  some  or  all  of  such  proceeds 
to  be  garnished,  having  regard  to  the  needs  and  means  of  the  maintenance 
creditor. 

We  turn  now  to  a  somewhat  different,  but  related,  issue.  What  if  the 
judgment  creditor  of  a  maintenance  creditor  decides  to  garnish  not  the 
maintenance  creditor's  support  payments  but  some  other  income,  such  as 
salary  or  wages?  Should  the  court,  in  deciding  upon  an  application  for 
variation  of  the  income  exemption  applicable  to  the  maintenance  creditor's 
income,  have  reference  to  the  existence  and  the  extent  of  the  maintenance 
creditor's  right  to  support  payments?  We  see  no  reason  why  the  court  in  such  a 
case  should  not  be  able  to  take  into  account  all  of  the  maintenance  creditor's 
income,  including  his  or  her  support  payments,  in  determining  what 
percentage  of  the  maintenance  creditor's  other  income  should  be  exempt  from 
garnishment.  In  this  way,  the  law  will  ensure  that  a  maintenance  creditor 
receives  no  greater  protection  from  garnishment  than  he  or  she  needs. 

(f)     Compensatory  Payments 

In  this  Section,  we  consider  whether  compensation  awarded  by  a  court  or 
by  an  administrative  tribunal,259  or  payable  pursuant  to  a  contract,  such  as  a 
contract  of  insurance,  should  be  capable  of  being  garnished.  Compensation 
may  be  in  the  form  of  periodic  payments  or  in  the  form  of  a  lump  sum 
payment;260  it  may  represent  lost  earnings,  loss  of  future  earnings,  out-of- 
pocket  expenses,  pain  and  suffering,  or  the  value  of  property  that  has  been 
damaged  or  destroyed. 

At  the  present  time,  some  forms  of  compensation  are  exempt  from 
garnishment.  For  instance,  amounts  payable  under  The  Workmen's  Compen- 


259  Such  as  the  Workmen's  Compensation  Board  and  the  Criminal  Injuries  Compensation 
Board. 

260  See,  for  example,  s.  18  of  The  Compensation  for  Victims  of  Crime  Act,  1971,  S.O.  1971, 
c.  51,  which  provides  that  the  Criminal  Injuries  Compensation  Board  "may  order 
compensation  to  be  paid  in  a  lump  sum  or  in  periodic  payments,  or  both". 
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sation  Act261  or  The  Compensation  for  Victims  of  Crime  Act,  197 1262  may  not 
be  garnished.  On  the  other  hand,  compensation  payable  pursuant  to  a 
judgment  of  a  court,  where  the  judgment  has  been  recovered,  signed  and 
entered,263  would  seem  to  be  subject  to  garnishment  without  exemption,  even 
though  the  compensation  may  be  payable  for  precisely  the  same  reasons  that 
an  award  would  be  made  under  The  Workmen's  Compensation  Act  or  The 
Compensation  for  Victims  of  Crime  Act,  1971 .  In  our  opinion,  the  authority 
under  which  the  compensation  may  be  payable  should  be  irrelevant  to  the 
issue  of  its  garnishability.  The  proper  approach  to  this  question  should  be 
functional. 

Payments  that  represent  lost  earnings  or  loss  of  future  earnings,264  unlike 
public  allowances,  normally  are  ordered  or  payable  irrespective  of  need. 
Indeed,  in  many  cases  these  payments  will  reflect  the  level  of  earnings  of  the 
person  entitled  to  receive  them.  It  is  the  view  of  this  Commission  that  such 
payments  are  simply  another  form  of  income  and  therefore  should  be  treated 
similarly  by  the  law  of  garnishment. 

In  England,  where  this  issue  has  been  addressed  legislatively,265  certain 
compensatory  payments  in  lieu  of  earnings  can  be  garnished,  while  others 
cannot.  For  example,  "periodical  payments  by  way  of  compensation  for  loss, 
abolition  or  relinquishment,  or  diminution  in  the  emoluments,  of  any  office  or 
employment"266  may  be  garnished.  However,  allowances  "payable  in  respect 
of  disablement  or  disability"267  cannot  be  garnished.  Yet,  clearly  all  the 
payments  just  described  are  payments  in  lieu  of  earnings  and,  in  our  opinion, 
should  be  accorded  the  same  treatment  by  the  law  of  garnishment. 
Consequently,  we  recommend  that  compensatory  payments  for  lost  earnings 
and  loss  of  future  earnings,  whether  payable  periodically  or  in  a  lump  sum, 
and  whether  awarded  by  a  court  or  an  administrative  tribunal,  or  payable  as  a 
result  of  a  contractual  obligation,  should  be  subject  to  garnishment,  and 
should  be  exempt  from  garnishment  to  the  same  extent  as  income  of  a 
judgment  debtor  would  be  exempt  under  our  earlier  recommendations. 

As  was  mentioned  earlier,  compensatory  payments  may  include  or  may 
be  limited  to  a  sum  representing  out-of-pocket  expenses268  awarded  to 
reimburse  an  injured  party  for  expenses  incurred  as  a  result  of  the  actions  of 
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R.S.O.  1970,  c.  505,  s.  19. 

S.O.  1971,  c.  51,  as  amended  by  The  Compensation  for  Victims  of  Crime  Amendment 
Act,  1973,  S.O.  1973,  c.  34,  s.  2. 

See  Bank  of  Toronto  v.  Burton  (1867),  4  P.R.  56;  Burden  v.  Fader  (1903),  6  O.L.R.  532, 
affd  (1904),  7  O.L.R.  72  (Div.  Ct.);  Scully  v.  Madigan  ( 191 3),  24  O. W.R.  368,  4  O.W.N. 
1003(H.C.Div.). 

The  Supreme  Court  of  Canada,  in  a  recent  trilogy  of  cases,  has  referred  to  such  payments, 
in  the  context  of  personal  injury  actions,  as  "pecuniary  damages":  see  Andrews  v.  Grand  & 
Toy  Alberta  Ltd.,  [1978]  2  S.C.R.  229;  Thornton  v.  School  District  No.  57  (Prince 
George),  [1978]  2  S.C.R.  261;  and  Arnold  v.  Teno,  [1978]  2  S.C.R.  287. 

See  Attachment  of  Earnings  Act,  197 1 ,  c.  32  (U.K.),  s.  24. 

Ibid.,  s.  24(l)(b). 

Ibid.,s.  24(2)(d). 

See,  for  example,  The  Compensation  for  Victims  of  Crime  Act,  1971,  S.O.  1971,  c.  51,  s. 
7(l)(a). 
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another.  Medical  expenses  are  perhaps  the  most  common  type  of  out-of- 
pocket  expense.  This  Commission  has  considered  whether  compensation  for 
out-of-pocket  expenses  should  be  capable  of  being  garnished  and,  on  balance, 
we  have  concluded  that  this  should  be  the  case.  On  the  one  hand,  garnishment 
of  compensatory  payments  in  respect  of  out-of-pocket  expenses  may  prevent 
those  persons  who  have  provided  the  goods  or  services  from  securing  full 
payment;  other  judgment  creditors,  for  example,  could  step  in  and  claim  all  or 
part  of  the  moneys.  On  the  other  hand,  should  such  payments  be  exempt  from 
garnishment,  the  very  persons  who  supplied  the  goods  or  services  for  which  the 
judgment  debtor  is  being  reimbursed  might  equally  be  frustrated  in  their 
attempts  at  enforcement.  If  garnishment  were  available  in  respect  of  the 
compensatory  payments  under  discussion  here,  even  where  the  payments  were 
garnished  by  other  creditors,  the  supplier  of  the  goods  or  services  at  least 
would  have  the  opportunity  to  obtain  a  pro  rata  share  of  the  money  as  a  result 
of  the  operation  of  an  amended  Creditors'  Relief  Act.269  Accordingly,  we 
recommend  that  compensatory  payments  representing  the  debtor's  out-of- 
pocket  expenses  should  be  available  to  the  debtor's  judgment  creditors  by  way 
of  garnishment. 

Insofar  as  compensation  awarded  for  "pain  and  suffering"270  or  "non- 
pecuniary  damages"271  are  concerned,  we  recommend  that  such  compensation 
should  not  be  subject  to  garnishment.  The  purpose  of  this  sort  of  compensation 
is  not  reimbursement;  it  is  not  paid  in  lieu  of  earnings.  Rather  it  constitutes  an 
estimate  by  our  society  of  the  monetary  value  of  the  pain  and  distress  inflicted 
upon  injured  persons,  an  indemnification  for  loss  of  enjoyment  of  life. 

Finally,  we  wish  to  say  a  few  words  about  compensation  that  represents 
the  value  of  property  that  has  been  damaged,  destroyed,  lost  or  stolen.  Insofar 
as  compensation  representing  non-exempt  property  is  concerned,  the 
Commission  can  see  no  reason  why  it  should  not  be  subject  to  garnishment, 
since  the  property  that  it  represents  could  have  been  seized  and  sold  to  satisfy 
the  owner's  outstanding  judgment  debts.  The  fact  that  the  compensation  takes 
the  form  of  damages  awarded  by  a  court  or  tribunal,  or  of  insurance  proceeds 
or  money  payable  under  some  other  contract,  would  seem  to  be  irrelevant; 
what  is  material  is  whether  the  compensation  that  is  payable  or  may  be 
payable  represents  exempt  or  non-exempt  property.  The  Commission  already 
has  proposed  that  compensation  that  represents  exempt  property,  and  only 
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We  will  be  examining  the  question  of  the  reform  of  The  Creditors'  Relief  Act,  R.S.O. 
1970,  c.  97,  in  a  subsequent  Part  of  the  Report  on  the  Enforcement  of  Judgment  Debts  and 
Related  Matters. 

See  McGregor  on  Damages  (13th  ed.,  1972),  at  39: 

'Pain  and  suffering'  is  now  a  term  of  art,  so  constantly  has  it  been  used  by  the 
courts,  and  there  appears  to  be  no  exact  difference  between  pain  on  the  one  hand  and 
suffering  on  the  other.  It  has  been  suggested  that  'pain1  is  the  immediately  felt  effect 
on  the  nerves  and  brain  of  some  lesion  or  injury  to  a  part  of  the  body,  while  'suffering' 
is  distress  which  is  not  felt  as  being  directly  connected  with  any  bodily  connection.  On 
this  analysis  'pain'  needs  no  further  elucidation;  suffering  would  include  fright  at  the 
time  of  the  injury,  fear  of  future  incapacity,  either  as  to  health  or  possible  death,  to 
sanity  or  to  the  ability  to  make  a  living,  and  humiliation,  sadness  and  embarrassment 
caused  by  disfigurement.  [  Footnote  omitted.] 

This  term,  as  well  as  the  term  "non-economic  related  heads  of  damage"  has  been 
employed  recently  by  the  Supreme  Court  of  Canada  to  describe  damages  for  pain  and 
suffering:    see  the  cases  listed  supra,  note  264. 
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exempt  property,  should  be  exempt  from  enforcement,  including  garnishment, 
for  a  period  of  three  months  from  the  date  of  its  receipt  by  the  judgment 
debtor.272  The  Commission  now  recommends  that  all  compensation  for  non- 
exempt  property  that  has  been  damaged,  destroyed,  lost  or  stolen  should  be 
subject  to  garnishment. 

(g)    The  Loan  and  Trust  Corporations  Act 

In  our  consideration  of  the  law  of  garnishment,  one  other  somewhat 
anomalous  exemption  ought  to  be  considered.  By  virtue  of  section  169  of  the 
Ontario  Loan  and  Trust  Corporations  Act,213  "[a]ny  amount,  not  exceeding 
$300,  standing  to  the  credit  of  a  depositor  ...  is  not  . . .  liable  to  demand, 
seizure  or  detention  under  legal  process  . . .".  This  exemption  is  available  to  all 
those  who  have  money  on  deposit  with  a  trust  company;  no  comparable 
exemption  can  be  claimed  by  a  person  who  has  deposited  money  with  a 
chartered  bank.  In  our  opinion,  this  anomalous  exemption  should  be 
abolished,  and  we  so  recommend. 

5.     APPLICABILITY  OF  EXEMPTION  PROVISIONS  TO  THE 
CROWN 

Before  leaving  the  subject  of  exemptions,  we  wish  to  address  ourselves  to 
one  final  question:  should  the  Crown  be  bound  by  the  exemptions  that  we 
have  proposed?  To  date,  the  issue  of  whether  the  Crown  should  be  subject  to 
exemption  legislation  has  not  been  resolved  in  a  consistent  manner.  On  the 
one  hand,  The  Execution  Act214  provides  in  respect  of  chattels  that  the 
"exemptions  prescribed  in  this  Act  bind  the  Crown".  On  the  other  hand,  it 
would  appear  that  the  Crown  in  right  of  Ontario  is  not  bound  by  the  wages 
exemption  found  in  The  Wages  Act. 
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We  have  been  unable  to  discover  any  reason  to  justify  the  difference  in 
treatment  afforded  the  exemption  contained  in  The  Wages  Act  and  the 
exemptions  set  out  in  The  Execution  Act.  The  policy  underlying  all  of  these 
exemptions  would  seem  to  be  essentially  the  same,  that  is,  to  secure  to  each 
debtor  the  means  with  which  to  continue  to  support  himself  and  his 
dependants.  As  should  be  apparent,  we  believe  this  policy  to  be  well-founded, 
and  therefore  we  recommend  that  the  provincial  Crown  should  be  bound  by 
the  exemptions  from  garnishment  that  we  have  proposed.  We  further 
recommend  that  the  Parliament  of  Canada  enact  legislation  to  make  the 
Crown  in  right  of  Canada  subject  to  provincial  legislation  giving  force  to  the 
exemptions  from  garnishment  that  we  have  recommended. 

6.      PROCEDURE 

To  this  juncture,  our  primary  focus  has  been  on  the  need  for  reform  of  the 
substantive  law  of  garnishment,  that  is  to  say,  the  kinds  of  debt  that  should  be 


272  See  supra,  Chapter  2,  Section  3(b)(ii)c. 

273  R.S.O.  1970,  c.  254. 

274  R.S.O.  1970,  c.  152,  s.  7(5). 

275  R.S.O.  1970,  c.  486. 
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subject  to  garnishment  proceedings  and  the  extent  to  which  they  should  be 
available  to  a  judgment  creditor  to  satisfy  his  outstanding  judgment  against 
the  debtor.  However,  changes  in  the  substantive  law  of  garnishment  alone  will 
not  suffice:  in  order  to  shape  an  efficacious,  expeditious  and  fair  garnishment 
remedy,  there  also  must  be  amendments  to  existing  procedures. 

In  Chapter  3  of  Part  I  of  the  Commission's  Report  on  the  Enforcement  of 
Judgment  Debts  and  Related  Matters,  we  discussed  in  some  detail  the  need  to 
coordinate  and  integrate  all  enforcement  activities  within  a  county  in  one 
reorganized  sheriffs  office,  to  be  called  the  enforcement  office.  It  was 
recommended,  as  a  general  proposition,  that  the  proposed  new  enforcement 
office  should  employ  uniform  rules  to  enforce  judgment  debts  from  all  court 
levels,  including  judgments  and  orders  of  the  provincial  courts  (family 
division).276  In  addition,  we  proposed  that,  subject  to  two  exceptions,277  all 
enforcement  activities  should  be  integrated  into  and  carried  out  by  the  new 
enforcement  office.278  Before  turning  to  consider  how  the  two  objectives  of 
integration  and  uniformity  may  be  achieved  in  the  garnishment  context,  we 
wish  to  discuss  existing  garnishment  procedures  in  Ontario. 

(a)     Existing  Garnishment  Procedures 

At  the  present  time,  the  procedure  for  the  garnishment  of  debts  owing  to 
a  debtor  by  a  third  person  varies  from  one  court  level  to  another.  Garnishment 
may  issue  out  of  the  Supreme  Court,  the  county  and  district  courts,  the  small 
claims  courts  and  the  provincial  courts  (family  division).  At  this  point  it  may 
be  useful  to  sketch  briefly  the  existing  procedures  for  the  garnishment  of  debts 
in  each  of  these  courts. 

(i)    Supreme  Court  and  County  and  District  Courts 

Under  the  present  Supreme  Court  of  Ontario  Rules  of  Practice,279  which 
are  applicable  as  well  to  the  county  and  district  courts,280  a  creditor  wishing  to 
garnish  the  debts  of  his  debtor  must  apply  to  the  court  for  a  garnishment 
order;  the  creditor's  application  may  be  made  ex  parte.m  In  applying  for  a 
garnishment  order  in  the  Supreme  Court  or  in  a  county  or  district  court,  the 
creditor  now  is  required  to  file  an  affidavit  stating  that  his  judgment  is 
unsatisfied  and, 

(a)  that  some  person  within  Ontario  is  indebted  to  the  judgment  debtor;  or 

(b)  that  some  person  not  within  Ontario  is  indebted  to  the  judgment 
debtor  and  that  the  debt  to  be  attached  is  one  for  which  such  person 
might  be  sued  in  Ontario  by  the  judgment  debtor.  t282l 
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Ontario  Law  Reform  Commission,  Report  on  the  Enforcement  of  Judgment  Debts  and 
Related  Matters,  Part  I  ( 1 98 1 ),  Chapter  1  and  Chapter  3,  Section  2. 

That  is,  show  cause  proceedings  and  wage  garnishment  in  the  provincial  courts  (family 
division):    see  Chapter  3,  Section  2,  of  Part  I  of  our  Report. 

Supra,  note  276,  Chapter  3,  Section  2. 

R.R.O.  1970,  Reg.  545. 

Ibid.,  r.  770  and  The  County  Courts  Act,  R.S.O.  1970,  c.  94,  s.  24. 

Ibid.,r.  597(1). 

Ibid. 
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One  of  these  latter  two  conditions  must  be  satisfied  in  order  to  ensure  that  the 
court  has  jurisdiction  over  the  garnishee.283 

The  garnishment  order  will  specify  a  time  at  which  the  garnishee  may 
"show  cause  why  he  should  not  pay  the  judgment  creditor  or  so  much  thereof 
as  is  sufficient  to  pay  the  judgment  debt  and  the  claims  of  any  other  execution 
creditors".284  A  copy  of  the  order  must  be  given  to  the  judgment  debtor.285  Rule 
599  provides  that  the  order  binds  the  debts  garnished  from  the  time  the  order 
is  served,  presumably  on  the  garnishee. 

The  garnishee  may  admit  his  liability  to  the  debtor  and  pay  the  amount  in 
question  into  court.286  Alternatively,  the  garnishee  may  dispute  his  liability,  in 
which  case  "the  court  may  determine  the  dispute  in  a  summary  way  or  may 
order  that  an  issue  be  tried".287  Where  the  garnishee  fails  to  pay  the  amount 
into  court  and  does  not  dispute  his  liability  to  the  judgment  debtor,  the  court 
may  issue  a  final  garnishment  order  calling  for  the  garnishee  to  pay  the 
amount  claimed  into  court.288 

Where  the  garnishee  "has  notice  of  an  assignment  of  the  debt  or  a  claim 
thereto  or  charge  thereon",289  the  Rules  of  Practice  require  him  to  notify  the 
court  to  this  effect.  The  Rules  of  Practice  also  contain  a  dispute  resolution 
mechanism,  which  allows  another  person  claiming  to  be  interested  in  the  debt 
to  assert  his  claim.290  In  this  way,  the  court  can  try  to  ensure  that  all  persons 
interested  in  the  debt  will  be  before  the  court. 

Finally,  it  should  be  noted  that  payment  into  court  by  the  garnishee 
constitutes  "a  valid  discharge  as  against  the  judgment  debtor  or  any  assignee 
or  claimant  of  whose  claim  [the  garnishee]  has  given  notice  and  who  has  been 
called  upon  to  show  cause"  in  accordance  with  the  Rules.291 


(it)  Small  Claims  Courts 

While  the  procedure  for  the  garnishment  of  debts  in  the  small  claims 
courts  does  not  differ  radically  from  the  Supreme  Court  and  county  and 
district  court  procedure  described  in  the  preceding  Section,  there  are  some 
important  variations  between  the  two  procedures.  Perhaps  the  most  significant 


283  At  common  law,  jurisdiction  over  the  person  can  be  acquired  only  by  service  of  originating 
process  upon  the  individual  in  the  jurisdiction  or  by  consent  or  submission  to  the  jurisdiction 
of  the  court.  The  Supreme  Court  of  Ontario  Rules  of  Practice  allow  the  Supreme  Court  and 
the  county  and  district  courts  to  take  jurisdiction  where  the  defendant  has  been  served  out 
of  the  jurisdiction  pursuant  to  r.  25. 

284  Supra,  note  279,  r.  597(1). 

285  Ibid. 

286  Ibid.,  r.  600. 

287  Ibid.,  r.  602. 

288  Ibid.,  v.  601(1). 

289  Ibid.,r.  603(1). 

290  Ibid.,  r.  603(2). 

291  Ibid.,  r.  606. 
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variation  lies  in  the  method  of  applying  for  the  remedy.  As  we  already  have 
pointed  out,  in  the  case  of  garnishment  in  the  Supreme  Court  and  in  the 
county  and  district  courts,  application  must  be  made  to  the  court.  A  small 
claims  court  direction  to  garnish,  on  the  other  hand,  may  be  secured  upon 
application  to  the  clerk  of  the  appropriate  small  claims  court.292  If  the 
judgment  creditor's  application  complies  with  the  content  requirements  of 
section  142(2)  of  The  Small  Claims  Courts  Act,29i  the  clerk  must  issue  the 
direction  to  garnish.294  This  state  of  affairs  is  to  be  contrasted  with  the 
discretion  of  the  Supreme  Court  and  county  and  district  courts  not  to  issue  a 
garnishment  order.295 

A  copy  of  the  direction  to  garnish  must  be  served  upon  both  the  judgment 
debtor  and  the  garnishee  no  later  than  fifteen  days  after  its  issue.296  The  Small 
Claims  Courts  Act  specifically  provides  that  service  may  be  effected  either  by 
personal  service  or  by  registered  mail.297  Again,  service  of  the  direction  has  the 
effect  of  binding  all  debts  owing  to  the  debtor  by  the  garnishee.298 

As  in  the  case  of  garnishment  in  the  Supreme  Court  and  the  county  and 
district  courts,  the  garnishee  in  the  small  claims  courts  has  open  to  him  a 
number  of  different  courses  of  action.  He  can  decide  to  pay  to  the  clerk  of  the 
court  the  amount  owing  by  him  to  the  judgment  debtor.299  Alternatively,  he 
can  advise  the  court  that  he  does  not  owe  the  judgment  debtor  any  money  or  he 
can  assert  a  defence  or  a  right  of  set-off  against  the  judgment  debtor.300  Failure 
to  respond  in  any  of  these  ways  allows  the  creditor  to  apply  to  the  court  for  a 
judgment  against  the  garnishee  for  the  amount  of  the  judgment  against  the 
debtor  still  outstanding.301 
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The  Small  Claims  Courts  Act,  R.S.O.  1970,  c.  439,  s.  142(1). 


293  Basically,  the  creditor  simply  must  file  an  affidavit  indicating  the  date  and  amount  of  his 
judgment  and  the  amount  remaining  unsatisfied,  and  that  the  creditor  has  reason  to  believe 
that  the  garnishee  resides  in  or  carries  on  business  within  the  territorial  jurisdiction  of  the 
court  and  that  the  garnishee  is  indebted  to  the  judgment  debtor:  ibid.,  s.  1 42(2). 
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297 
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299 


Section  142(1)  of  The  Small  Claims  Courts  Act,  supra,  note  292,  provides  that  "the  clerk 
.  .  .  shall,  upon  the  filing  of  an  affidavit .  .  .  issue  a  direction  to  garnish".  Emphasis  added. 

R.  597(1)  of  the  Supreme  Court  of  Ontario  Rules  of  Practice,  R.R.O.  1970,  Reg.  545, 
states  that  "[t] he  court,  upon  the  ex  parte  application  of  the  judgment  creditor  .  .  .  may 
order  that  all  debts  .  .  .  shall  be  attached".  Emphasis  added.  There  do  not  appear  to  be  any 
Ontario  cases  where  the  court  has  exercised  its  discretion  to  deny  garnishment.  However, 
there  have  been  a  number  of  English  cases  in  which  the  court  exercised  its  discretion  to 
refuse  to  make  a  garnishment  order.  See,  for  example,  Martin  v.  Nadel,  [1906]  2.  K.B.  26, 
[1904-07]  All  E.R.  Rep.  827  (C.A.)  (garnishee  would  still  be  liable  in  a  foreign  court); 
Prichardv.  Westminister  Bank  Ltd.,  [1969]  1  W.L.R.  547,  [1969]  1  All  E.R.  999  (C.A.); 
George  Lee  &  Sons  (Builders)  Ltd.  v.  Olink,  [1972]  1  W.L.R.  214,  [1972]  1  Al  1  E.R.  359 
(C.A.);  and  Whitbread  Flowers  Ltd.  v.  DC  Thurston  and  Steven  &  Scone  (Garnishee) 
(1979),  129  New  L.J.  638  (C.A.)  (effect  of  issuing  garnishment  order  would  be  to  prefer 
one  creditor  over  another). 

Supra,  note  292,  s.  144. 

Ibid. 

Ibid.,?,.  145. 

See  the  form  of  the  Notice  to  Garnishee  prescribed  by  s.  143  of  The  Small  Claims  Courts 
Act,  supra,  note  292. 


300  Ibid. 

301  Ibid. 
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Like  the  Rules  of  Practice  considered  above,  The  Small  Claims  Courts 
Act  contains  a  dispute  resolution  mechanism  that  allows  the  judgment 
creditor,  the  judgment  debtor  and  the  garnishee  to  request  a  hearing  for  a 
determination  of  rights.302  When  he  receives  such  a  request,  the  clerk  of  the 
court  must  place  the  matter  on  the  trial  list,  and  the  court  is  authorized  to 
determine  the  matter  in  a  summary  manner.303  The  Act  also  allows  a  person 
other  than  the  judgment  creditor,  the  judgment  debtor  and  the  garnishee  to 
assert  a  claim  to  the  debt  in  question.304 

Insofar  as  the  effect  of  payment  into  court  by  a  garnishee  is  concerned, 
section  145  of  The  Small  Claims  Court  Act  provides  as  follows: 

145.  ...  payment  by  the  garnishee  into  court  of  the  debt  so  attached  to  the 
extent  to  which  the  judgment  is  unsatisfied  is  to  that  extent  a  discharge  of  the 
debt. 


(Hi)  Provincial  Courts  (Family  Division) 

The  Family  Law  Reform  Act,  1978m  sets  out  two  different  modes  of 
garnishing  debts  owing  to  a  maintenance  debtor.  The  Act  provides  a  general 
garnishment  procedure,306  which  closely  resembles  the  procedure  used  in  the 
small  claims  courts,  and  a  special  procedure  for  the  attachment  of  wages 
owing  to  a  maintenance  debtor.307 

Regarding  the  general  procedure,  the  Rules  of  the  Provincial  Coun 
(Family  Division)  provide  that  a  clerk  of  the  court  must  issue  a  notice  to 
garnishee  upon  the  filing  by  the  maintenance  creditor  of  a  request  for 
garnishment  in  Form  36. 308  This  form,  which  must  be  sworn  under  oath, 
requires  the  maintenance  creditor  to  provide  the  same  information  that  a 
judgment  creditor  seeking  a  direction  to  garnish  in  a  small  claims  court  would 
have  to  provide.  In  other  words,  the  maintenance  creditor  would  need  to 
indicate  the  particulars  of  the  order  sought  to  be  enforced,  and  the  amounts 
still  unpaid,  and  to  state  his  or  her  belief  that  the  garnishee  named  is  indebted 
to  the  maintenance  debtor.  When  issued,  the  notice  to  garnishee  is  to  be  served 
on  both  the  debtor  and  the  garnishee.309 

The  garnishee  is  presented  with  two  choices:  he  may  pay  into  court  all 
debts  then  owing  and  all  debts  accruing  due  but  payable  in  the  future,  up  to 
the  amount  unpaid  under  the  maintenance  creditor's  order;  or  he  may  file  a 


302  ibid. 

303  Supra,  note  292,  s.  148(1)  and  (2). 

304  Ibid.,  s.  149. 

305  S.O.  1978,  c.  2. 

306  Ibid.,  s.  27. 

307  Ibid.,  s.  30. 

Rules  of  the  Provincial  Court  (Family  Division),  O.  Reg.  386/79,  r.  8 1 ,  passed  pursuant  to 
The  Provincial  Courts  Act,  R.S.O.  1 970,  c.  369. 

309  Ibid.,  r.  82. 
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dispute.310  If  the  garnishee  does  neither  of  these  two  things,  the  court  may 
order  payment  by  the  garnishee  of  the  amount  of  the  order  that  is  unpaid.311 

Under  the  Rules  of  the  Provincial  Court  (Family  Division),312  the 
maintenance  debtor  also  may  file  a  dispute  after  being  served  with  a  notice  to 
garnishee.313  The  filing  of  a  dispute  puts  into  motion  the  dispute  resolution 
mechanism:  a  notice  of  garnishment  hearing  will  be  issued  by  the  clerk  of  the 
court  and  served  on  all  parties  concerned,314  and  a  summary  determination  of 
the  matters  in  dispute  then  will  take  place. 

Insofar  as  the  attachment  of  wages  procedure  is  concerned,  the  only 
major  difference  from  the  general  procedure  described  above  is  the  initiation 
of  the  process.  Unlike  a  notice  to  garnishee,  an  attachment  of  wages  order 
must  be  issued  by  the  court.315  After  a  default  in  the  payment  of  an  order  for 
support  or  maintenance,  the  clerk  of  a  provincial  court  (family  division)  can 
institute  "show  cause"  proceedings  against  the  debtor.  The  clerk  may  require 
the  debtor  to  file  a  statement  of  financial  information,  to  submit  to  an 
examination  respecting  his  or  her  assets  and  means  and  to  appear  before  the 
court  to  explain  the  default.316  The  court,  in  the  latter  case,  may,  "where  it 
considers  it  appropriate",  make  a  wage  attachment  order,  which  would  be 
continuing  in  nature. 

The  debtor  and  the  person  to  whom  an  order  of  attachment  is  directed 
may  dispute  the  order  in  the  manner  described  earlier  in  the  case  of 
garnishment.317  And  similarly,  failure  by  the  latter  to  respond  in  any  way  may 
result  eventually  in  enforcement  proceedings  being  taken  against  him  by  the 
maintenance  creditor.318 

When  compared  to  the  garnishment  provisions  of  the  Supreme  Court  of 
Ontario  Rules  of  Practice  and  The  Small  Claims  Courts  Act,  the  provincial 
court  (family  division)  rules  are  deficient  in  a  number  of  respects.  First, 
neither  these  rules  nor  The  Family  Law  Reform  Act,  1978  state  the  effect  of 
the  service  of  a  notice  to  garnishee  or  of  an  attachment  order.  Secondly,  the 
rules  and  statute  are  silent  on  the  effect  of  payment  into  court  of  the  amount 
claimed  by  the  maintenance  creditor.  And  thirdly,  the  Rules  of  the  Provincial 
Court  (Family  Division)  do  not  seem  to  include  a  procedure  by  which  a  person 
other  than  the  creditor,  the  debtor,  the  garnishee  and  a  person  to  whom  an 
attachment  is  directed  can  assert  a  claim  to  the  debt  or  debts  in  question. 


310  Ibid.,  Form  39. 

311  Supra,  note  308,  r.  86. 

312  Ibid.,  r.  S3. 

313  Ibid.,  r.  82. 

314  Ibid.,  r.  84 

315  The  Family  Law  Reform  Act,  1978,  S.O.  1978,  c.  2,  s.  30(1). 

316  Ibid.,  s.  28(1). 

317  Supra,  note  308,  r.  83. 

318  Ibid.,  r.  87. 
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(b)     Integration  of  Garnishment  Proceedings  into  the  New  Enforcement 
Office 

(i)    General 

As  already  has  been  mentioned  in  Chapter  3  of  Part  I  of  this  Report,  the 
Commission  has  considered,  in  general  terms,  the  need  for  the  integration  of 
all  enforcement  activity  into  the  proposed  new  enforcement  office.  Noting  that 
separate  and  distinct  administrative  machinery  has  been  created  for  the 
enforcement  of  judgments  from  the  Supreme  Court,  the  county  and  district 
courts,  the  small  claims  courts  and  the  provincial  courts  (family  division),  we 
concluded  that  there  was  a  need  for  a  reorganized  enforcement  office  with 
overall  supervision  of  the  enforcement  of  judgments  from  all  court  levels.319  In 
the  case  of  garnishment,  we  are  today  far  from  attaining  this  goal. 

As  we  have  indicated,  garnishment  may  issue  out  of  the  Supreme 
Court,320  the  county  and  district  courts,321  the  small  claims  courts,322  and  the 
provincial  courts  (family  division).323  In  addition,  a  creditor  who  has  a 
judgment  from  a  provincial  court  (family  division),  or  who  seeks  to  enforce  an 
order  for  support  or  maintenance  from  some  other  court  in  the  Unified  Family 
Court  or  a  provincial  court  (family  division),  may  be  able  to  secure  an  order 
for  the  attachment  of  the  debtor's  wages;324  this  order  is,  in  effect,  a  continuing 
garnishment  order. 

Procedures  analogous  to  garnishment  also  can  be  found  in  The  Execution 
Act325  and  in  a  number  of  taxation  and  other  statutes.326  As  an  example  of  the 
latter,  one  should  have  reference  to  The  Retail  Sales  Tax  Act,321  section  31(1) 
of  which  provides  that  the  Minister  of  Revenue  may  require  a  person  who  "is 
or  is  about  to  become  indebted  to  a  person  liable  to  make  a  payment  or 
remittance"  of  retail  sales  tax  to  pay  any  such  moneys  to  the  Treasurer  of 
Ontario.  The  debt  is  secured  by  the  Minister  delivering  to  the  third  party  (the 
garnishee)  a  demand  for  payment  of  any  money  owing  to  the  debtor.  The 
demand  may  be  served  personally  or  by  registered  mail.328  As  in  the  case  of 


319  See  Ontario  Law  Reform  Commission,  Report  on  the  Enforcement  of  Judgment  Debts 
and  Related  Matters,  Part  I  ( 1 98 1 ),  Chapter  1  and  Chapter  3,  Section  2. 

320  Supreme  Court  of  Ontario  Rules  of  Practice,  R.R.O.  1 970,  Reg.  545,  rr.  597-606. 

321  Ibid.  The  Supreme  Court  of  Ontario  Rules  of  Practice,  by  virtue  of  r.  770,  "apply  and 
extend  to  actions  in  the  county  court". 

322  The  Small  Claims  Courts  Act,  R.S.O.  1970,  c.  439,  ss.  141-50. 

323  The  Family  Law  Reform  Act,  1978,  S.O.  1978,  c.  2,  s.  27(1)  and  (2). 

324  Ibid.,  s.  30.  By  the  language  of  s.  30,  an  attachment  of  wages  order  may  be  secured  only 
after  a  default  in  the  payment  of  an  order  for  support  or  maintenance. 

325  R.S.O.  1970,  c.  152. 

326  See,  for  example,  The  Motor  Vehicle  Fuel  Tax  Act,  R.S.O.  1970,  c.  282,  s.  16(2),  as 
amended  by  The  Motor  Vehicle  Fuel  Tax  Amendment  Act,  1978,  S.O.  1978,  c.  78,  s.  6(2); 
The  Retail  Sales  Tax  Act,  R.S.O.  1970,  c.  415,  s.  31(1);  The  Tobacco  Tax  Act,  R.S.O. 
1970,  c.  463,  ss.  10a  and  10b,  as  amended  by  The  Tobacco  Tax  Amendment  Act,  1 977,  S.O. 
1977,  c.  ll,s.  4;and  The  Employment  Standards  Act,  1 974,  S.O.  1974,c.  112,  s.  52. 

327  R.S.O.  1970,  c.  415. 

328  Ibid.,s.  31(1). 
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garnishment,  payment  by  the  third  party  constitutes  a  "good  and  sufficient 
discharge  of  the  original  liability  to  the  extent  of  payment".329 

Under  The  Execution  Act,330  the  sheriff  now  is  empowered  to  seize 
certain  kinds  of  debts,  such  as  cheques,  bills  of  exchange,  promissory  notes, 
bonds,  mortgages,  specialties  or  other  securities  for  money,331  as  well  as  book 
debts  and  other  choses  in  action.332  Following  the  seizure,  the  sheriff  "may  sue 
in  his  own  name  for  the  recovery  of  the  money  recovered  thereby"  or  "payable 
in  respect  thereof'.333  In  the  alternative,  the  sheriff  may  elect  to  sell  "such 
book  debts,  choses  in  action  and  securities  by  public  auction"  if  it  appears  that 
collection  would  be  less  beneficial  to  the  creditors  than  a  sale.334  Once  again, 
payment  to  the  sheriff  by  the  person  liable  will  constitute  a  discharge  of  the 
liability  to  the  extent  of  the  payment  or  recovery.335  It  should  be  noted  that 
periodic  mortgage  payments,  as  opposed  to  the  principal  amount  owing  under 
a  mortgage,  also  may  be  reached  under  The  Execution  Act  in  a  manner 
similar  to  garnishment.  Upon  receipt  of  the  prescribed  notice,  the  mortgagor 
or  other  person  liable  to  pay  the  money  secured  by  the  mortgage  must  pay  to 
the  sheriff  "all  the  money  then  payable  and,  as  it  becomes  due,  all  money  that 
may  become  payable  to  the  judgment  debtor  so  far  as  necessary  to  satisfy  the 
execution".336 

For  the  reasons  expressed  in  Chapter  3  of  Part  I  of  this  Report,  we 
reaffirm  our  recommendation  that,  with  the  exception  of  wage  garnishment  in 
the  family  court,  garnishment  and  analogous  proceedings  should  come  under 
the  auspices  of  the  proposed  new  enforcement  office.  We  believe  that  in  this 
way  wasteful  duplication  of  effort  can  be  minimized  and  that  efficiency  can  be 
maximized.  Integration  of  the  various  procedures  considered  above  into  the 
new  enforcement  office  is  essential  also,  in  our  opinion,  to  the  rationalization  of 
the  distribution  of  proceeds  of  enforcement  under  a  revised  Creditors'  Relief 
Act331  and  we  now  turn  to  a  consideration  of  the  various  aspects  of  this  matter. 


(ii)  Third  Party  Demands 

Insofar  as  the  third  party  demand  procedure  available  under  The  Retail 
Sales  Tax  Act  and  other  statutes  are  concerned,  given  the  Commission's 
concern  for  the  integration  and  uniformity  of  enforcement  proceedings,  and 
given  the  proposals  discussed  below  for  the  streamlining  of  the  garnishment 


329  Ibid.,s.  31(2). 

330  The  Execution  Act ,  R.S.O.  1970,  c.  152. 

331  Ibid.,s.  19(1). 

332  lbid.,s.  19(2). 

333  Ibid.,s.  19(1)  and  (2). 

334  Ibid,s.  19(3). 

335  Ibid.,*.  19(4). 

336  Ibid.,*.  22(1). 

337  The  distribution  of  the  proceeds  of  enforcement  activities  taken  against  a  debtor  will  be 
examined  in  another  Part  of  our  Report  on  the  Enforcement  of  Judgment  Debts  and 
Related  Matters. 
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remedy,338  we  no  longer  see  any  need  for  such  separate  procedures.  In  the 
opinion  of  the  Commission,  there  would  be  little  or  no  danger  to  the  public 
purse  in  requiring  the  Minister  of  Revenue  by  legislation  to  proceed  by  way  of 
garnishment  against  a  person  who  "is  or  is  about  to  become  indebted  or  liable 
to  make  any  payment  to  a  person  liable  to  make  a  payment  or  remittance"  of 
retail  sales  tax.  We  believe  the  same  to  be  true  in  respect  of  those  other 
statutes  that  allow  debts  owing  to  a  debtor  to  be  collected  by  means  of  a  third 
party  demand  procedure.  The  only  major  procedural  difference  resulting  from 
such  legislation  would  be  that  the  creditor  in  question,  instead  of  proceeding 
directly  himself  against  the  third  party,  would  be  required  to  provide  the 
enforcement  office339  with  a  warrant  to  institute  garnishment  proceedings.  This 
warrant  would  be  similar  to  the  one  that  the  Minister  of  Revenue  now  may 
issue  to  proceed  by  way  of  seizure  and  sale  against  property  owned  by  a  variety 
of  tax  debtors.340  On  the  other  hand,  certain  benefits  would  accrue  from  the 
integration  of  the  third  party  demand  procedure  available  under  The  Retail 
Sales  Tax  Act  and  other  statutes  into  the  proposed  garnishment  procedure. 
For  example,  the  scheme  of  priorities  among  judgment  creditors  that  the 
Commission  will  recommend  in  a  later  Part  of  our  Report  on  the  Enforcement 
of  Judgment  Debts  and  Related  Matters  will  be  easier  to  implement. 

Accordingly,  the  Commission  recommends  that  creditors  who  now  are 
empowered  to  collect  debts  owing  to  their  debtors  by  means  of  a  third  party 
demand  procedure,  such  as  that  found  in  The  Retail  Sales  Tax  Act,  should  be 
required  to  proceed  by  way  of  garnishment  to  enforce  their  claims  against 
debts  owed  to  their  debtors.  In  such  cases,  the  creditor  should  be  able  to 
initiate  garnishment  proceedings  simply  by  issuing  a  warrant,  directed  to  the 
enforcement  office,  similar  to  that  referred  to  in  section  32(  1  )(b)  of  The  Retail 
Sales  Tax  Act. m 

(Hi)  The  Collection  of  Section  19  Debts 

Regarding  the  collection  of  those  debts  listed  in  section  19(1)  and  (2)  of 
The  Execution  Act,342  the  views  of  the  Commission  are  as  follows.  Earlier  in 


338 


339 


See  infra,  this  Chapter,  Section  6(c). 

Under  the  Commission's  proposals,  garnishment  of  income  and  other  debts,  with  the 
exception  of  wage  garnishments  under  The  Family  Law  Reform  Act,  1978,  S.O.  1978,  c.  2, 
would  come  under  the  jurisdiction  of  the  enforcement  office:  see  infra,  this  Chapter, 
Section  6(c). 

340  See,  for  example,  s.  32(1  )(b)  of  The  Retail  Sales  Tax  Act,  R.S.O.  1970,  c.  415,  which 
provides  as  follows: 

32. -( 1 )  Upon  default  of  payment  by  a  vendor  or  purchaser  of  any  tax  collectable  or 
payable  under  this  Act .  .  . 

(b)  the  Minister  may  issue  a  warrant  directed  to  the  sheriff  of  any  county  or 
district  in  which  any  property  of  a  person  liable  to  make  a  payment  or 
remittance  under  this  Act  is  located  or  situate  for  the  amount  of  the  tax 
owing  by  him,  together  with  interest  thereon  from  the  date  of  the  issue  of 
the  warrant  and  the  costs,  expenses  and  poundage  of  the  sheriff,  and  such 
warrant  has  the  same  force  and  effect  as  a  writ  of  execution  issued  out  of 
the  Supreme  Court. 

341  Ibid. 

342  R.S.O.  1970,  c.  152. 
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this  Part  of  our  Report,343  we  considered  at  some  length  the  subject  of  the 
seizure  and  sale  of  the  types  of  property  listed  in  section  19.  It  was 
recommended  there  that,  in  addition  to  the  physical  seizure  of  any  document 
representing  a  section  19  debt  obligation,  the  use  of  a  notice  of  seizure  should 
be  available  as  a  further  means  of  seizing  such  property  for  the  purpose  of  sale. 
However,  except  with  respect  to  cheques,  bills  of  exchange  and  promissory 
notes  that  have  been  issued  and  delivered,  we  were  opposed  to  the  use  of  a 
notice  of  seizure  as  a  measure  of  collection,  and  proposed  that  this  practice 
should  be  abolished.  Instead,  we  recommended  that  such  collection  should  be 
effected  by  means  of  garnishment.  Our  reasons  for  so  concluding  are  two-fold. 

First,  it  will  be  remembered  that  the  Commission,  earlier  in  this  Chapter, 
recommended  that  the  garnishment  remedy  should  be  expanded  considerably 
in  scope.  Conditional,  contingent  and  future  debts  would  be  subject  to 
garnishment  under  the  Commission's  proposals.344  In  addition,  we  have 
advocated  that  garnishment  should  become  an  enforcement  remedy  that  is 
continuing  in  nature,  as  is  now  the  case  with  a  writ  of  fieri  facias?4* 
Consequently,  we  see  no  need  to  treat  section  19(1)  and  (2)  debt  obligations 
any  differently  from  other  debt  obligations.  To  continue  to  allow  such  debts  to 
be  collected  by  means  of  a  notice  of  seizure  could  result,  in  our  view,  in 
confusion  about  the  appropriate  remedy  to  use  in  respect  of  a  particular  kind 
of  debt,  a  result  that  would  be  avoided  by  our  recommendation:  with  the 
exception  of  debt  obligations  represented  by  issued  and  delivered  cheques, 
bills  of  exchange  and  promissory  notes,  all  debts,  including  section  19  debt 
obligations,  would  be  reached  by  means  of  garnishment. 

Secondly,  insofar  as  the  commencement  of  legal  proceedings  by  the 
sheriff  to  collect  section  19(1)  and  (2)  debts  is  concerned,346  we  have  been 
impressed  by  the  fact  that  such  actions  have  rarely,  if  ever,  been  instituted  by 
Ontario  sheriffs.  Undoubtedly,  this  state  of  affairs  is  attributable  in  large  part 
to  the  fact  that  the  institution  of  legal  proceedings  is  unlikely  to  be  an 
expeditious  and  economical  manner  in  which  to  proceed  in  the  vast  majority  of 
cases.  In  our  opinion,  garnishment  offers  the  judgment  creditor  just  such  a 
remedy  where  section  19  debt  obligations  are  in  issue.  While  it  may  be  argued 
that  perhaps  garnishment  does  not  provide  the  garnishee  and  any  other 
interested  persons  with  the  same  protection  as  legal  proceedings  commenced 
by  way  of  writ  of  summons,  we  are  not  of  this  view.  The  Commission  strongly 
believes  that  the  dispute  resolution  mechanism  that  we  propose  in  a  later 
Section  of  this  Chapter,347  and  which  we  expand  upon  in  Chapter  5  of  this  Part 
of  our  Report,  will  offer  the  garnishee  and  others  adequate  safeguards  in  all 
cases. 

We  would  note  that  our  recommendation  that,  with  the  exception  of 
issued  and  delivered  cheques,  bills  of  exchange  and  promissory  notes,  section 


343  See  supra,  Chapter  3,  Section  3(b)(i)b(3). 

344  See  supra,  this  Chapter,  Section  2(a). 

345  See  supra,  this  Chapter,  Section  3. 
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Under  both  s.s.  ( 1 )  and  (2)  of  s.  1 9  of  The  Execution  Act,  R.S.O.  1 970,  c.  152,  the  sheriff, 
after  seizure  of  property  listed  in  these  two  subsections,  "may  sue  in  his  own  name  for  the 
recovery  of  the  sums  secured  thereby". 

See  infra,  this  Chapter,  Section  6(c)(v). 
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19(1)  and  (2)  debt  obligations  should  be  collectable  by  way  of  garnishment  is 
in  conflict  with  the  proposals  of  the  Law  Reform  Commission  of  British 
Columbia,  as  set  out  in  its  1978  Report  on  Attachment  of  Debts  Act, 
concerning  the  garnishment  of  debts  covered  by  chattel  paper  and  debts 
covered  by  a  pledge. 

Insofar  as  debts  covered  by  chattel  paper348  are  concerned,  the  British 
Columbia  Commission  recommended  that  garnishment  should  not  be 
available  for  the  reason  that  it  might  interfere  unduly  with  the  negotiability  of 
chattel  paper.349  The  Law  Reform  Commission  of  British  Columbia 
commented  as  follows  on  this  matter:350 

Generally  speaking,  professional  financers  deal  in  chattel  paper  at  face  value  in 
the  sense  that  if  a  prospective  assignor  has  possession  of  the  paper  and  the  paper 
appears  regular  they  do  not  feel  that  any  further  inquiry  into  the  assignor's 
entitlement  to  payment  is  called  for.  This  practice  may,  however,  leave  them 
vulnerable  to  a  prior  garnishment  of  the  underlying  account  debt  which  is 
unknown  to,  or  has  been  concealed  by,  the  assignor. 

Adding  that  "the  reasonable  expectations  of  a  chattel  paper  financer,  who 
behaves  in  accordance  with  normal  commercial  practice,  should  prevail  over 
the  rights  of  a  creditor  who  has  garnished  the  underlying  debt",351  the 
Commission  stated  that  these  expectations  could  best  be  realized  by 
prohibiting  the  garnishment  of  a  debt  covered  by  chattel  paper. 

While  cognizant  of  the  concerns  enunciated  by  the  Law  Reform 
Commission  of  British  Columbia,  we  do  not  agree  with  its  conclusion.  First,  it 
should  be  pointed  out  that  debts  covered  by  chattel  paper  are  subject  to 
garnishment  under  the  present  law.  We  are  not  aware  of  any  evidence  to 
suggest  that  the  garnishment  of  such  debts  has  given  rise  to  any  practical 
difficulties.  Secondly,  we  are  of  the  opinion  that  a  prospective  assignee  of 
chattel  paper  can  take  steps  to  protect  himself  against  the  possibility  that  the 
debt  covered  by  the  chattel  paper  might  have  been  garnished  prior  to  its 
assignment.  For  example,  he  could  question  the  debtor  about  the  status  of  the 
outstanding  debt  or  conduct  a  search  in  the  enforcement  office  of  outstanding 
enforcement  proceedings  against  the  assignor.  Moreover,  we  believe  that 
an  assignee  could  be  provided  with  additional  protection  by  adopting,  in 
the  garnishment  context,  the  recommendation  made  by  the  Commission 
in  Chapter  2352  in  respect  of  the  seizure  of  security  interests  perfected 
by  registration  in  accordance  with  The  Personal  Property  Security  Act.3*3 
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The  term  "chattel  paper"  was  used  to  describe  "a  certain  class  of  commercial  document 
which  evidences  both  a  monetary  obligation  and  a  'security  interest'  in  specific  goods":  see 
Law  Reform  Commission  of  British  Columbia,  Report  on  Attachment  of  Debts  Act  (1978), 
at  55,  and  s.  1  ( 1 )  of  the  draft  Attachment  of  Debts  Act  prepared  by  that  Commission. 

Law  Reform  Commission  of  British  Columbia,  Report  on  Attachment  of  Debts  Act 
(1978),  at  56. 

Ibid. 

Ibid. 

See  supra,  Chapter  2,  Section  3(b)(i)b(4). 
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Consequently,  unless  a  notice  of  garnishment  has  been  registered  in  the 
personal  property  security  register,  the  assignee  could  safely  take  an 
assignment  of  the  chattel  paper. 

In  the  case  of  the  garnishment  of  debts  covered  by  a  pledge,  again  the 
Law  Reform  Commission  of  British  Columbia  saw  a  need  for  restrictions.  The 
Commission  proposed  that  "[a]  garnishee  who  has  pledged  collateral  as 
security  . . .  should  be  under  no  obligation  to  comply  with  the  garnishment 
until  (a)  the  collateral  has  been  returned  to  him,  or  (b)  the  creditor  has  given 
satisfactory  security  for  the  return  of  the  collateral".354  This  proposal  was 
justified  on  the  ground  that  the  statutory  discharge  of  the  debt  to  the  debtor, 
based  on  payment  in  accordance  with  a  garnishment  order,  "may  be  cold 
comfort  to  the  garnishee  who  has  pledged  his  property  and  wants  it  back". 
"Since  it  is  the  creditor  who  benefits  from  the  garnishment",  the  British 
Columbia  Commission  was  of  the  view  that  "he  should  bear  the  burden 
of  providing  appropriate  security,  such  as  a  bond,  for  the  return  of  the 
garnishee's  property". 

Again,  we  are  not  convinced  that  a  pledge  gives  rise  to  any  unique 
problems  insofar  as  garnishment  is  concerned.  Payment  of  a  debt  may  be 
subject  to  the  satisfaction  of  all  sorts  of  conditions,  including  the  return  of 
property  pledged  as  security.  Moreover,  there  would  not  appear  to  be  anything 
in  the  present  law  to  prevent  a  garnishee  from  raising  the  return  of  the  pledged 
property  as  a  defence  in  the  garnishment  proceedings. 

For  all  the  above  reasons,  we  reiterate  our  recommendation  made  in 
Chapter  2  in  the  context  of  the  seizure  and  sale  of  section  19  property,  that 
those  debts  referred  to  in  section  19(1)  and  (2)  of  The  Execution  Act,  with  the 
exception  of  issued  and  delivered  cheques,  bills  of  exchange  and  promissory 
notes,  should  continue  to  be  subject  to  garnishment  and,  moreover,  that 
garnishment  should  be  the  only  method  by  which  such  debts  should  be 
collectable.  To  protect  prospective  assignees  of  debts  covered  by  a  security 
agreement,  we  further  recommend  that  our  proposals  concerning  the  seizure 
of  security  interests  perfected  by  registration  under  The  Personal  Property 
Security  Act  should  apply  mutatis  mutandis  to  the  garnishment  of  such  debts. 
Therefore,  where  a  creditor  seeks  to  garnish  such  a  debt,  the  sheriff  should  be 
required  to  register  a  notice  of  garnishment  in  the  personal  property  security 
register,  and  the  debt  should  not  be  bound  until  such  registration. 

As  indicated,  we  do  not  believe  that  debts  represented  by  issued  and 
delivered  cheques,  bills  of  exchange  and  promissory  notes  should  be  capable  of 
being  garnished,  as  this  could  have  serious  repercussions  for  persons  claiming 
to  be  holders  in  due  course  of  such  documents.  In  Chapter  2  of  this  Part  of  our 
Report,355  we  recommended  that  issued  and  delivered  cheques,  bills  of 
exchange  and  promissory  notes  should  be  subject  to  physical  seizure  and,  in 
some  cases,  a  notice  of  seizure,  for  the  purpose  of  collection.  We  believe  that 
our  earlier  recommendations  represent  a  reasonable  balancing  of  the  interests 
of  all  concerned,  and  hence  our  recommendation  that  garnishment  should  not 
be  available  to  a  creditor  as  a  means  of  enforcing  his  judgment  against 
amounts  due  to  his  judgment  debtor  under  an  issued  and  delivered  cheque,  bill 
of  exchange  or  promissory  note. 
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Supra,  note  349,  at  57.  Emphasis  deleted. 
See  supra,  Chapter  2,  Section  3(b)(i)b(3)2. 
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(iv)  Family  Court  Wage  Garnishment 

As  outlined  in  a  previous  Section,356  two  distinct  methods  of  enforcement 
against  a  maintenance  debtor's  salary  or  wages  now  exist  in  the  family  court. 
Section  27  of  The  Family  Law  Reform  Act,  1978351  provides  for  a  general 
garnishment  procedure,  which  is  not  dissimilar  to  the  procedure  now  existing 
in  the  small  claims  courts,  and  which  resembles  garnishment  in  all  courts  in 
that  it  operates  on  a  one-time,  as  opposed  to  continuing,  basis.  A  special  wage 
attachment  procedure  is  provided  for  in  section  30  of  the  Act,  which  operates, 
where  necessary,  on  a  continuing  basis,  until  the  amount  stated  to  be  paid  in 
the  attachment  order  has  in  fact  been  paid  by  the  debtor's  employer.  In  the 
next  Section  of  this  Chapter,  we  shall  recommend  a  single,  uniform 
garnishment  procedure  that  would  be  continuing  in  nature,  and  that  would 
take  the  place  of  the  two  procedures  that  exist  today  in  the  family  court. 

It  will  be  recalled  that  our  recommendation  relating  to  the  integration  of 
garnishment  procedures  into  the  new  enforcement  office  is  subject  to  an 
exception  in  respect  of  wage  garnishment  in  the  family  court.  For  the  reasons 
given  in  Chapter  3  of  Part  I  of  our  Report  on  the  Enforcement  of  Judgment 
Debts  and  Related  Matters,  we  do  not  advocate  the  integration  of  wage 
garnishment  in  the  family  court  into  the  new  enforcement  office.  In  Part  I,  we 
supported  our  position  as  follows:358 

The  Commission  believes  that  the  efficiency  and  effectiveness  of  the 
'automatic  enforcement  system'  would  be  substantially  jeopardized  and 
disrupted  if  the  family  court  did  not  have  carriage  of  what  we  have  called  wage 
garnishment.  The  interrelated  nature  of  the  many  functions  of  the  family  court 
requires  the  retention  of  wage  garnishment  activities  in  that  court.  The  'automatic 
enforcement  system'  clearly  works  best  where  those  persons  who  are  responsible 
for  monitoring  compliance  with  a  support  order  on  behalf  of  the  maintenance 
creditor  retain  easy  access  to  information  concerning  compliance  with  existing 
wage  garnishment  orders.  A  coherent,  coordinated  system  established  for  the 
benefit  of  maintenance  creditors  could  not  work  with  any  degree  of  efficiency  if 
family  court  personnel  constantly  were  required  to  communicate  with  the 
enforcement  office  to  discover  the  status  of  outstanding  wage  garnishment  orders. 
While  consolidation  of  enforcement  from  all  courts  in  one  enforcement  office  also 
is  of  critical  importance,  we  are  of  the  view  that  enforcement  by  means  of  wage 
garnishment  by  the  family  court  should  be  given  an  even  higher  priority. 

A  further  reason  for  keeping  wage  garnishment  and  'show  cause' 
proceedings  in  the  family  court  pertains  to  the  close  relationship  between  family 
court  creditors  and  the  family  court,  and  the  centrality  and  importance  of  wage 
garnishment  and  'show  cause'  proceedings  in  the  family  courts.  It  should  be  noted 
that  an  important  function  of  intake  personnel  in  the  family  courts  is  to  assist 
maintenance  creditors  in  the  enforcement  of  support  orders.  It  is  the  unique 
characteristic  of  the  family  court  —  in  helping  maintenance  creditors  find  their 
way  through  the  enforcement  process  —  that  more  often  than  not  prompts  family 
court  creditors  to  look  first  to  personnel  in  that  court  should  payments  fail  to  be 
made  under  a  support  order.  This  general  willingness  to  see  the  family  court  as 
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more  than  a  judicial  organ  whose  role  terminates  upon  the  handing  down  of  a 
support  order  is  an  attitude  not  duplicated  to  the  same  degree,  if  at  all,  in  any 
other  court. 

It  should  be  noted  that,  with  the  exception  of  wage  garnishment  in  the  family 
court,  we  envisage  that  all  other  garnishment  proceedings  by  maintenance 
creditors,  including  garnishment  of  debts  other  than  wages  and  garnishment 
of  wages  in  the  Supreme  Court,  county  and  district  courts  and  small  claims 
courts,  would  come  under  the  auspices  of  the  enforcement  office.  Moreover, 
the  fact  that  we  do  not  propose  that  family  court  wage  garnishment  should  be 
put  under  the  supervision  of  the  new  enforcement  office  does  not  mean  that  the 
procedure  therefor  should  be  very  different  from  the  general  garnishment 
procedure  we  recommend  below.  We  turn  to  the  subject  of  uniformity  in  the 
next  Section  of  this  Chapter. 


(c)     A  Proposed  Uniform  Garnishment  Procedure 

In  the  preceding  Sections,  we  have  discussed  the  disparate  garnishment 
procedures  that  now  may  be  employed  by  creditors  to  enforce  a  judgment 
debt.  We  believe  that  these  procedures  gives  rise  to  confusion  in  the  minds  of 
both  debtors  and  creditors  and,  more  importantly,  to  inefficiency  and  waste. 
As  a  result,  we  have  concluded  that  a  single  uniform  procedure  for  the 
garnishment  of  debts  should  be  adopted  —  a  proposal  that  we  believe  follows 
logically  from  our  recommendation  for  the  integration  of  most  garnishment 
activity  into  the  new  enforcement  office. 

Prior  to  embarking  on  a  discussion  of  the  particulars  of  the  uniform 
garnishment  procedure  favoured  by  the  Commission,  we  wish  to  repeat  some 
of  the  remarks  that  we  made  in  Part  I  of  our  Report  on  the  Enforcement  of 
Judgment  Debts  and  Related  Matters  concerning  the  institution  of 
enforcement  proceedings  against  debtors.  In  Chapter  3  of  Part  I  of  this 
Report,  we  recommended  that,  "in  lieu  of  separate  and  distinct  documents  by 
which  various  enforcement  measures  now  are  initiated,  there  should  be 
endorsed  on  a  certified  copy  of  the  judgment  to  be  enforced  a  direction  by  the 
court  to  the  sheriff  to  commence  enforcement  proceedings".359  This  new 
document  we  have  called  a  writ  of  enforcement.  Enforcement  proceedings 
would  be  initiated  by  a  creditor  delivering  a  writ  of  enforcement  to  the 
enforcement  office,  and  instructing  the  enforcement  office  to  proceed  against 
the  debtor's  assets.  However,  the  creditor,  under  our  previous  proposals,  still 
would  be  required  to  provide  the  enforcement  office  with  information 
concerning  the  debtor's  property,  in  some  cases  to  supplement  the  information 
that  the  enforcement  office  may  have  garnered  as  a  result  of  the  discovery 
procedures  recommended  in  Chapter  4  of  Part  I  of  this  Report. 


(i)    Request  for  Garnishment 

a.    General 

As  should  be  apparent  from  the  discussion  in  Chapter  3  of  Part  I  of  our 
Report  on  the  Enforcement  of  Judgment  Debts  and  Related  Matters,  and 
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some  of  the  earlier  comments  in  this  Chapter,  we  would  eschew  the  use  of  a 
judicial  procedure  for  the  garnishment  of  debts.  We  are  of  the  view  that  the 
present  ex  parte  garnishment  procedure  in  the  Supreme  Court  and  in  the 
county  and  district  courts  is  an  inefficient  use  of  the  Province's  judicial 
resources.  The  procedure  provides  little  protection  against  possible  abuse, 
since  the  pro  forma  hearing  that  results  leads  almost  inevitably  to  the  issuance 
of  a  garnishment  order. 

The  Commission  has  been  impressed  with  the  simplicity,  ease  and 
economy  of  the  garnishment  procedures  now  employed  in  the  small  claims 
courts  and  in  the  provincial  courts  (family  division).  These  expeditious 
procedures  probably  are  responsible  in  no  small  way  for  their  frequent  use,  in 
sharp  contrast  to  the  only  occasional  application  for  garnishment  in  the 
Supreme  Court  and  county  and  district  courts.360  The  informality  of  inferior 
court  procedures  certainly  is  one  of  the  features  often  praised  by  solicitors  who 
act  for  judgment  creditors.361 

We  are  well  aware  of  the  fact  that  the  lack  of  judicial  supervision  of 
enforcement  activities  recently  has  come  under  attack  in  the  United  States.362 
Granted,  much  of  the  criticism  has  centered  on  prejudgment  remedies,  such  as 
prejudgment  attachment  and  prejudgment  garnishment.  Nevertheless,  it  may 
be  contended  that  the  absence  of  judicial  supervision  over  the  postjudgment 
garnishment  remedy  may  increase  the  likelihood  of  mistaken  and  excessive 
forfeitures  of  a  debtor's  property. 

The  answer,  in  our  view,  however,  lies  not  in  the  perpetuation  and 
extension  of  the  wasteful  ex  parte  procedure  prescribed  by  the  Supreme  Court 
of  Ontario  Rules  of  Practice.  Rather,  we  believe  that  a  request  for 
garnishment,  along  the  lines  of  that  used  in  the  small  claims  courts  and 
provincial  courts  (family  division),  made  to  the  new  enforcement  office,  will 
combine  the  elements  of  simplicity  and  efficiency,  as  well  as  protect  the 
interests  of  all  parties  concerned.  As  we  have  suggested  in  Chapter  3  of  Part  I 
of  this  Report,  the  proposed  new  enforcement  office  will  be  the  hub  of  all 
enforcement  activity  in  the  future,  with  the  exception  of  wage  garnishment 
and  show  cause  proceedings  in  the  provincial  courts  (family  division).  The 
enforcement  office  will  maintain  a  register  containing  information  concerning 
all  enforcement  activities  taken  against  particular  debtors  within  the 
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For  example,  in  1976,  although  there  were  only  approximately  300  garnishment  orders 
granted  in  the  Supreme  Court  and  the  county  and  district  courts,  nearly  85,000  directions  to 
garnish  were  issued  out  of  the  Province's  small  claims  courts.  In  1 977  and  1 978,  the  number 
of  directions  to  garnish  increased  to  approximately  91,000  and  95,000,  respectively.  These 
statistics  were  obtained  by  the  Commission  from  the  Information  and  Computer  Services 
Branch,  Ministry  of  the  Attorney  General. 

This  generally  is  agreed  to  be  one  of  the  reasons  why  creditors  with  Supreme  Court  or 
county  or  district  court  judgments  frequently  rely  on  the  small  claims  court  garnishment 
procedure  to  reach  their  debtors'  wages:  see  The  Small  Claims  Courts  Act,  R.S.O.  1970,  c. 
439,  s.  130(3).  The  other  reason  for  this  state  of  affairs  would  appear  to  be  the  extended 
definition  of  "debts  owing  or  accruing"  under  s.  1 4 1  (a)  of  this  Act.  For  a  discussion  of  the 
latter,  see  supra,  this  Chapter,  Section  3. 

See,  for  example,  Sniadach  v.  Family  Finance  Corp.  of  Bay  View,  395  U.S.  337,  89  S.  Ct. 
1820  (1969);  Fuentes  v.  Shevin,  407  U.S.  67,  92  S.  Ct.,  1983  (1972);  Mitchell  v.  W.T. 
Grant  Co.,  416  U.S.  600,  94  S.  Ct.  1895  (1974);  and  North  Georgia  Finishing,  Inc.  v.  Di- 
Chem,  Inc.,  419  U.S.  601,  95  S.  Ct.  719  (1975). 
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county.363  Accordingly,  that  office  should  be  in  a  position  to  ascertain  the  exact 
status  of  any  judgment  sought  to  be  enforced,  and  errors  of  the  kind 
mentioned  above  should  be  minimized. 

We  are  reinforced  in  our  views  in  this  regard  by  the  fact  that  a  number  of 
provinces  already  have  a  simple  administrative  garnishment  procedure.364  We 
note,  too,  that  the  Law  Reform  Commission  of  British  Columbia,  in  its  1978 
Report  on  Attachment  of  Debts  Act,  proposed  that  postjudgment  garnishment 
should  be  issued  as  of  right  on  demand  by  a  judgment  creditor.365  Therefore, 
subject  to  the  proposal  that  follows,  it  is  our  recommendation  that,  upon  the 
filing  with  the  new  enforcement  office  of  a  request  for  garnishment  in  a  form 
prescribed  by  regulation,  garnishment  should  be  available  as  of  right  to 
enforce  all  judgments  from  all  court  levels. 

b.    Wage  Garnishment  in  the  Provincial  Courts  (Family 
Division) 

As  we  already  have  outlined  in  previous  Sections  of  this  Chapter,366  a 
maintenance  creditor  in  the  provincial  courts  (family  division)  may  rely  on 
both  the  garnishment  remedy  and  the  attachment  of  wages  remedy  found  in 
sections  27  and  30  of  The  Family  Law  Reform  Act,  1978,  respectively,  if  he  or 
she  wishes  to  reach  the  maintenance  debtor's  salary  or  wages.  The  former  is  a 
traditional  garnishment  remedy,  while  the  latter  is  continuing  in  nature.  An 
attachment  of  wages  order  may  be  granted  only  by  the  court;  a  notice  to 
garnishee,  on  the  other  hand,  may  be  obtained  from  the  clerk  of  the  family 
court  upon  application  in  the  prescribed  manner. 

Given  the  fact  that  we  have  proposed  that,  like  an  attachment  of  wages 
order,  all  garnishment  should  be  continuing  in  nature,367  we  can  see  no  need  in 
the  future  for  both  an  attachment  of  wages  remedy  and  a  continuing 
garnishment  remedy  in  the  provincial  courts  (family  division),  since  both 
could  well  serve  the  same  function.  Therefore,  we  believe  that  the  present 
attachment  of  wages  remedy  now  available  in  the  family  court  should  be 
abolished  and  replaced  by  our  proposed  continuing  garnishment  remedy,  and 
we  so  recommend.  We  wish  to  point  out,  however,  that  we  do  not  intend  by  this 
recommendation  to  do  away  with  the  priority  to  which  a  maintenance  creditor 
is  now  entitled  by  virtue  of  section  30(3)  of  The  Family  Law  Reform  Act, 
1978.  Indeed,  in  a  later  Part  of  our  Report  on  the  Enforcement  of  Judgment 
Debts  and  Related  Matters,  we  shall  recommend  an  expanded  priority  for 
maintenance  creditors  in  the  distribution  of  proceeds  of  enforcement. 

What  then  should  be  the  procedure  applicable  to  this  garnishment 
remedy  in  the  provincial  courts  (family  division),  given  the  fact  that  we  have 
decided  not  to  integrate  family  court  wage  garnishment  into  the  new 


363  See  Chapter  3,  Section  6  of  Part  I  of  our  Report. 

364  See,  for  example,  The  Garnishment  Act,  R.S.M.  1970,  c.  G20  and  The  Attachment  of 
Debts  Act,  R.S.S.  1 978,  c.  A-32. 

365  At  37  and  39. 

366  See  supra,  this  Chapter,  Section  6(a)(iii)  and  Section  6(b)(iv). 

367  See  supra,  this  Chapter,  Section  3. 
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enforcement  office?  In  the  opinion  of  the  Commission,  continuing  wage 
garnishment  should  be  available  more  easily  to  maintenance  creditors  seeking 
to  enforce  a  support  or  maintenance  order  than  it  now  is  under  The  Family 
Law  Reform  Act,  1978.  We  are  of  the  view  that  a  maintenance  creditor  who 
wishes  to  garnish  the  maintenance  debtor's  salary  or  wages  on  a  continuing 
basis  should  no  longer  need  to  apply  to  a  court,  as  is  now  the  case  under  section 
30  of  The  Family  Law  Reform  Act,  1978  where  an  attachment  of  wages  order 
is  sought.  Since  this  remedy  in  most  cases  is  likely  to  be  the  most  important 
means  of  enforcement  to  which  a  maintenance  creditor  will  have  resort,  it 
should  be  obtainable  at  least  as  easily  as  continuing  garnishment  would  be 
available  to  non-maintenance  creditors.  As  both  the  maintenance  creditor  and 
a  maintenance  debtor  in  any  given  case  will  be  able  to  seek  a  variation  of  the 
proposed  exemption  applicable  to  salary  or  wages,368  the  Commission  believes 
that  the  safety  net  of  judicial  supervision  will  provide  adequate  protection  for 
both  parties.  Accordingly,  we  recommend  that,  upon  default  in  payment  of  a 
support  or  maintenance  order,  a  maintenance  creditor  should  be  entitled,  as  of 
right,  to  wage  garnishment  in  the  provincial  court  (family  division)  by  filing  a 
request  for  garnishment,  in  a  form  prescribed  by  regulation,  with  a  clerk  of  the 
family  court.  This  procedure  would  parallel  that  which  we  have  proposed  for 
continuing  garnishment  in  the  enforcement  office.  Moreover,  in  all  other 
respects  the  procedure  for  wage  garnishment  in  the  family  court  should  be  the 
same  as  that  which  we  recommend  for  garnishment  generally. 


(it)  The  Application 

At  the  present  time,  before  obtaining  an  order  for  the  garnishment  of 
debts  owing  to  the  debtor  by  a  third  party,  a  creditor  must  swear  an  affidavit. 
Whether  the  Supreme  Court  and  county  and  district  court  procedure  is 
employed,  or  that  of  the  small  claims  courts  or  provincial  courts  (family 
division),  the  affidavit  of  the  judgment  creditor  seeking  garnishment  must 
indicate  the  amount  of  the  judgment  remaining  outstanding  and  must  state 
that  the  judgment  creditor  has  reason  to  believe  that  the  garnishee  is  indebted 
to  the  debtor.369 

Notwithstanding  the  fact  that  we  have  recommended  that  enforcement 
against  a  debtor's  assets  should  be  initiated  by  the  creditor  filing  a  writ  of 
enforcement  with  the  appropriate  enforcement  office,370  we  nevertheless 
believe  that  additional  steps  may  be  necessary  for  certain  enforcement 
activity.  In  the  case  of  garnishment,  we  favour  retaining  the  affidavit 
requirement  that  is  at  present  common  to  garnishment  at  all  court  levels.  We 
are  of  the  view  that  this  requirement  provides  third  parties  with  some 
protection  against  abuse  of  the  garnishment  remedy:  the  fact  that  the 
declaration  must  be  made  under  oath  is  likely  to  deter  the  average  judgment 
creditor  from  employing  the  remedy  in  a  frivolous  or  vexatious  manner. 

Accordingly,  it  is  recommended  that,  when  applying  for  garnishment,  a 
judgment  creditor  should  be  required  to  complete,  as  part  of  the  request  for 


368  See  supra,  this  Chapter,  Section  4(a)(iii)  and  Section  4(a)(v)a. 

369  See  discussion  supra,  this  Chapter,  Section  6(a). 

370  See  Ontario  Law  Reform  Commission,  Report  on  the  Enforcement  of  Judgment  Debts 
and  Related  Matters,  Part  1(1981),  Chapter  3,  Section  5(a). 
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garnishment  form,  an  affidavit,  in  a  form  prescribed  by  regulation,  containing 
the  following  information: 

(a)  the  amount  of  the  judgment  that  remains  outstanding; 

(b)  the  name  and  address  of  the  persons  who  are  indebted  or  who  may 
become  indebted  to  the  judgment  debtor  (and  the  date,  if  known, 
that  any  conditional,  contingent  or  future  debts  will  become  due  and 
payable); 

(c)  a  statement  that  the  judgment  creditor  has  reason  to  believe  and 
does  believe  that  the  persons  named  are  indebted  or  may  become 
indebted  to  the  judgment  debtor;  and 

(d)  a  statement  that  the  persons  named  are  within  Ontario  or  that  such 
persons  might  be  sued  for  the  debt  in  Ontario  by  the  judgment 
debtor. 

Before  leaving  the  matter  of  applications  for  garnishment,  we  wish  to 
make  one  further  point.  Under  the  present  law  it  is  unclear  whether  a 
judgment  creditor  wishing  to  garnish  debts  owed  to  the  debtor  by  different 
persons  would  have  to  make  a  separate  application  in  respect  of  debts  owed  by 
each  of  the  garnishees.  With  a  streamlined  procedure  for  garnishment,  we 
believe  that  such  a  requirement  might  be  confusing  and  is  unwarranted. 
Instead,  we  favour  the  approach  advocated  by  the  Law  Reform  Division  of  the 
New  Brunswick  Department  of  Justice. 

In  Volume  II  of  the  Third  Report  of  the  Consumer  Protection  Project,™ 
the  Law  Reform  Division  of  the  New  Brunswick  Department  of  Justice 
recommended  that  the  law  should  be  amended  "to  make  it  clear  that  a  single 
garnishee  order  may  be  issued  with  respect  to  a  number  of  independent  debts 
owed  to  the  judgment  debtor  by  different  garnishees".372  We  too  recommend 
that  by  a  single  request  for  garnishment  a  judgment  creditor  should  be  able  to 
instruct  the  new  enforcement  office  to  garnish  a  number  of  independent  debts 
owed  to  the  judgment  debtor  by  different  garnishees.  Of  course,  the  new 
enforcement  office  should  proceed  to  garnish  such  debts  only  as  they  are 
required  to  satisfy  the  unpaid  amount  of  the  creditor's  judgment  against  the 
debtor;  the  order  of  garnishing  multiple  debts  should  be  a  matter  determined 
by  the  enforcement  office. 


(Hi)  Notice  of  Garnishment:   Contents  and  Service 

We  already  have  proposed  that  garnishment  should  be  available  as  of 
right  to  all  judgment  creditors,  including  maintenance  creditors.  Conse- 
quently, the  Commission  recommends  that,  upon  receiving  a  request  for 
garnishment  in  the  prescribed  form,  the  new  enforcement  office  or  the  clerk  of 
the  family  court  should  be  required  to  issue  the  requisite  order  —  which  we 
shall  call  a  "notice  of  garnishment"  —  to  effect  garnishment  of  debts  owed  to 
the  judgment  debtor  by  those  persons  referred  to  in  the  creditor's  request. 
Insofar  as  the  contents  of  this  notice  are  concerned,  it  should  be  noted  that 


371  New  Brunswick  Department  of  Justice,  Law  Reform  Division,  Third  Report  of  the 
Consumer  Protection  Project,  Vol.  II,  Legal  Remedies  of  the  Unsecured  Creditor  After 
Judgment  (1976). 

372  Ibid.,  at  48.  Emphasis  deleted. 
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earlier  in  this  Chapter  we  recommended  that  judgment  debtors  should  have 
the  right  to  apply  for  a  variation  of  the  Commission's  proposed  income 
exemption,373  and  that  we  later  shall  propose  that  garnishees  and  judgment 
debtors  should  be  entitled  to  dispute  a  notice  of  garnishment.374  In  order  to 
guarantee  that  the  garnishee  and  the  judgment  debtor  are  aware  of  their  right 
to  dispute  the  notice  or  to  seek  a  variation  of  the  proposed  income  exemption, 
we  therefore  recommend  that  every  notice  of  garnishment  should  contain  a 
statement  advising  the  garnishee  and  judgment  debtor  of  their  respective 
rights.  This  statement  should  be  similar  to  the  one  now  prescribed  for  a 
direction  to  garnish375  or  a  notice  to  garnishee.376  Only  in  this  way  do  we  believe 
that  the  right  to  dispute  a  notice  of  garnishment  and  the  right  to  claim  a 
variation  of  the  recommended  exemption  in  the  case  of  income  debts  can 
become  substantial  rights.  We  now  turn  to  consider  to  whom  this  notice  should 
be  delivered  and  the  manner  in  which  service  should  be  effected. 

Under  the  Supreme  Court  of  Ontario  Rules  of  Practice,  The  Small 
Claims  Courts  Act  and  the  Rules  of  the  Provincial  Court  (Family  Division),  a 
garnishment  order,  direction  to  garnish  or  notice  to  garnishee,  as  the  case  may 
be,  must  be  delivered  both  to  the  garnishee  and  to  the  judgment  debtor.377  A 
direction  to  garnish  issued  out  of  a  small  claims  court  may  be  served  either 
personally  or  by  registered  mail.  Service  of  a  notice  to  garnishee  from  a 
provincial  court  (family  division)  may  be  effected  in  a  number  of  ways:  by 
leaving  a  copy  with  the  garnishee  and  debtor;  by  leaving  a  copy  with  a  person 
apparently  sixteen  years  of  age  or  over  at  the  place  where  the  person  to  be 
served  resides;  or  by  sending  a  copy  by  prepaid  ordinary  mail  to  the  garnishee 
and  the  debtor  or  to  the  persons  acting  on  their  behalf.378  Under  the  Supreme 
Court  of  Ontario  Rules  of  Practice,  however,  it  would  seem  that  a 
garnishment  order  must  be  served  on  the  debtor  and  the  garnishee  personally. 

The  subject  of  service,  in  the  context  of  the  law  of  garnishment,  recently 
has  come  under  examination  in  both  California  and  British  Columbia.  In 
addition,  the  service  of  court  documents  generally  was  reviewed  by  the 
Ontario  Civil  Procedure  Revision  Committee,  the  terms  of  reference  of  which 
included  "[a]  thorough  re-examination  of  the  principles  and  policies  upon 
which  the  [Supreme  Court  of  Ontario]  Rules  of  Practice  are  based".379 

In  its  1975  Recommendation  Relating  to  Wage  Garnishment  Procedure, 
the  California  Law  Revision  Commission  concluded  that  service  by  mail  was 
the  most  efficient  and  economical  mode  of  service,  and  proposed  that  service 
by  mail  replace  personal  service  in  the  case  of  wage  garnishment  proceed- 


373  See  supra,  this  Chapter,  Section  4(a)(iii). 

374  See  infra,  this  Chapter,  Section  6(c)(v). 
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See  The  Small  Claims  Courts  Act,  R.S.O.  1970,  c.  439,  s.  143. 

See  Form  39  prescribed  by  the  Rules  of  the  Provincial  Court  (Family  Division),  O.  Reg. 
386/79  promulgated  pursuant  to  The  Provincial  Courts  Act,  R.S.O.  1970,  c.  369. 

See  discussion  supra,  this  Chapter,  Section  6(a). 

See  r.  1 3  of  the  Rules  of  the  Provincial  Court  (Family  Division),  O.  Reg.  386/79. 

Province  of  Ontario,    Ministry  of  the  Attorney  General,  Civil   Procedure   Revision 
Committee,  untitled  Report  (June  1980),  at  2. 
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ings.380  The  Law  Reform  Commission  of  British  Columbia,  without  discussion, 
recommended  that,  "where  delivery  of  garnishment  process  is  required,  the 
process  should  be  deemed  to  be  delivered  (a)  if  served  on  the  debtor,  or  (b)  if 
sent  by  registered  mail  to  the  last  address  of  the  debtor,  known  by  the 
creditor".381 

Rule  18  of  the  Proposed  Rules  of  Civil  Procedure  drafted  by  the  Civil 
Procedure  Revision  Committee  is  concerned  with  service.  While  under  this 
Rule  originating  process  still  would  be  required  to  be  served  personally, 
generally  speaking,  other  documents,  such  as  a  Notice  of  Motion,  would  not 
need  to  be  served  personally.  Rule  18.05  provides  that,  where  personal  service 
is  not  required,  service  may  be  effected  by  one  of  the  following  methods: 

(a)  [the  document]  shall  be  served  upon  a  party  to  a  proceeding,  where  he  has  a 
solicitor  of  record,  by  serving  that  solicitor,  and  such  service  may  be  effected  by 
mailing  a  copy  of  the  document  addressed  to  the  solicitor  at  his  office;  and 

(b)  [the  document]  may  be  served  upon  a  party  to  a  proceeding  who  has  no 
solicitor  of  record,  or  upon  a  person  who  is  not  a  party  to  the  proceeding,  by 
mailing  a  copy  of  the  document  addressed  to  him  at  the  last  address  for  service 
furnished  by  him,  or,  if  no  such  address  has  been  furnished,  at  his  last  known 
address. 

We  agree  with  the  California  Law  Revision  Commission,  the  Law 
Reform  Commission  of  British  Columbia  and  the  Civil  Procedure  Revision 
Committee  that  service  by  mail  is  a  suitable  alternative  to  personal  service. 
However,  we  do  not  believe  that  service  by  mail  need  be  by  registered  mail;  in 
our  opinion,  service  by  ordinary  prepaid  mail  is  appropriate  in  the  present 
context.  On  the  other  hand,  unlike  the  California  Law  Revision  Commission, 
we  do  not  see  a  need  to  restrict  the  method  of  service  to  service  by  mail.382 
There  may  well  be  circumstances  in  which  personal  service  on  the  debtor  or 
the  garnishee  may  be  the  most  expeditious  mode  of  service  possible.  In  this 
respect,  we  are  in  agreement  with  the  recommendation  of  the  Law  Reform 
Commission  of  British  Columbia.  Therefore,  we  recommend  that  a  copy  of  the 
notice  of  garnishment  should  be  served  upon  both  the  debtor  and  the  garnishee 
and  that  service  of  the  notice  of  garnishment  may  be  either  by  personal  service 
or  by  ordinary  prepaid  mail  to  the  last  known  address  of  the  debtor  or 
garnishee. 

Where  a  creditor  seeks  to  garnish  the  debtor's  funds  on  deposit  in  a  bank 
or  trust  company,  however,  we  believe  that  an  exception  to  the  normal  rules 
for  service  must  be  made.  Under  the  present  Supreme  Court  of  Ontario  Rules 
of  Practice,  a  corporation  may  be  served  by  delivering  a  copy  of  the  document 
in  question  "to  the  president  or  other  head  officer,  vice-president,  secretary, 
treasurer,  director,  or  any  agent  thereof'.383  Under  the  Civil  Procedure 
Revision   Committee's   Proposed   Rules  of  Civil   Procedure,   service  on   a 


380  At  618. 


381  Law  Reform  Commission  of  British  Columbia,  Report  on  Attachment  of  Debts  Act 
( 1 978),  at  63.  Emphasis  deleted. 

382  It  should  be  noted  that  California's  Code  of  Civil  Procedure,  amended  after  the  California 
Law  Revision  Commission's  Report  was  published,  provides  that  an  earnings  withholding 
order  may  be  served  either  personally  or  by  registered  or  certified  mail:  sec  s.  723.101  (b). 

383  R.R.O.  1970.  Reg.  545,  r.  23(3). 
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corporation  may  be  effected  by  leaving  a  copy  of  the  document  "with  any 
officer,  director  or  any  agent  thereof'.384  Because  of  the  nature  of  the  banking 
business,  service  of  a  notice  of  garnishment  in  accordance  with  these  Rules 
might  give  rise  to  practical  difficulties.  Service  at  a  bank  or  a  trust  company's 
head  office,  where  the  money  is  on  deposit  in  a  branch  in  a  remote  part  of  the 
Province,  could  well  prejudice  the  rights  of  the  garnishee,  that  is,  the  bank  or 
trust  company.  For  example,  it  might  take  days  before  the  head  office  could  be 
in  a  position  to  know  whether  there  is  any  debt  owing  to  the  judgment  debtor 
and,  if  so,  the  amount  of  the  bank's  indebtedness  to  the  debtor.  Consequently, 
its  ability  to  respond  to  the  notice  of  garnishment  in  the  time  prescribed385 
could  be  impaired. 

The  Banks  and  Banking  Law  Revision  Act,  19803*6  now  provides 
federally  chartered  banks  with  special  protection  in  this  regard.  Section 
21 2(1)  of  the  Act  states  as  follows: 

2 1 2.-(  1 )  A  writ  or  process  originating  a  legal  proceeding  or  issued  therein  or  in 
pursuance  thereof,  an  order  or  injunction  made  by  a  court  or  a  notice  by  any 
person  purporting  to  assign,  perfect  or  otherwise  dispose  of  an  interest  in  any 
property  or  in  any  deposit  account  affects  and  binds  only  property  in  the 
possession  of  a  bank  belonging  to  a  person  at  the  branch  where  the  writ,  process, 
order,  injunction  or  notice  or  notice  thereof  is  served  and,  in  the  case  of  a  deposit 
account  in  a  bank,  affects  only  money  owing  to  a  person  by  reason  of  the  deposit 
account  if  the  branch  on  which  the  writ,  process,  order,  injunction  or  notice  or 
notice  thereof  is  served  is  the  branch  of  account  in  respect  of  the  deposit  account. 

However,  no  such  provision  is  contained  in  the  Ontario  Loan  and  Trust 
Corporations  Act,3*1  although  the  same  problems  may  arise  if  a  notice  of 
garnishment  is  served  on  the  head  office  of  a  provincially  incorporated  trust 
company. 

At  a  time  when  banks  and  trust  companies  are  relying  more  heavily  on 
computer  technology,  which  allows  for  the  introduction  of  such  services  as 
inter-branch  banking,  one  may  well  question  the  validity  of  the  policy 
considerations  underlying  section  212(1)  of  the  Banks  and  Banking  Law 
Revision  Act,  1980.  This  is  particularly  true  when  one  recognizes  that  this 
section  of  the  Banks  and  Banking  Law  Revision  Act,  1980  can  operate  as  an 
effective  shield  for  the  fraudulent  debtor,  since  it  places  the  onus  for 
discovering  the  branch  at  which  the  debtor  has  deposited  his  funds  on  the 
judgment  creditor.  While  we  believe  that  the  case  for  the  protection  offered  by 
section  212(1)  is  today  substantially  weaker,  we  do  not  have  the  expertise  to 
determine  whether  the  advances  in  technology  are  such  as  to  justify  a 
recommendation  addressed  to  the  Parliament  of  Canada  for  the  repeal  of  this 
section.  However,  we  see  no  reason  why  only  banks  should  be  afforded  the 
protection  offered  by  this  section,  when  a  trust  company  under  the  Ontario 
Loan  and  Trust  Corporations  Act  carries  on  much  the  same  business  as  a 
federally  chartered  bank  and  may  well  be  confronted  with  similar  difficulties 
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Supra,  note  379,  r.  1 8.02(  1  )(c). 

See  infra,  this  Chapter,  Section  6(c)(iv). 

Bill  C-6,  First  Session,  Thirty-second  Parliament,  29-30  Eliz.  II,  1980.  The  Bill  received 
third  reading  on  November  19,  1980  and  Royal  Assent  on  November  26,  1980.  The 
equivalent  provision  in  the  former  Bank  Act,  R.S.C.  1970,  c.  B-2,  was  section  96(4). 

387  R.S.O.  1970,  c.  254. 
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in  complying  with  legal  process  delivered  to  the  company's  head  office. 
Accordingly,  we  recommend,  as  did  the  Law  Reform  Commission  of  British 
Columbia  in  its  1978  Report  on  Attachment  of  Debts  Act,™  that  where  a  debt 
sought  to  be  garnished  is  money  on  deposit  in  a  bank,  trust  company  or  other 
savings  institution,  the  notice  of  garnishment  should  be  required  to  be  served 
upon  the  branch  in  which  the  money  is  deposited. 

Finally,  in  the  case  of  service  by  ordinary  prepaid  mail,  we  recommend 
that  service  should  be  presumed  to  have  been  effected  at  the  time  that  the 
notice  actually  is  received  or  five  days  from  the  date  of  mailing,  whichever  is 
earlier.389  To  ensure  that  the  concept  of  presumed  service  does  not  prejudice 
unfairly  the  rights  of  a  garnishee,  the  Commission  further  recommends  that  a 
garnishee  should  be  allowed  to  rebut  the  presumption  of  service  by  showing 
that  the  notice  of  garnishment  was  not  received  at  all,  or  that  it  was  received 
more  than  five  days  after  it  was  mailed. 
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(iv)  The  Effect  of  Service  of  a  Notice  of  Garnishment 

Under  the  present  law,  service  of  a  garnishment  order  or  a  direction  to 
garnish  upon  the  garnishee  has  the  effect  of  binding  all  money  owing  by  the 
garnishee  to  the  judgment  debtor.391  Section  147  of  The  Small  Claims  Courts 
Act  expressly  provides  that  "payment  by  the  garnishee  after  service  on  him  of 
the  direction  to  garnish,  otherwise  than  into  court,  except  by  leave  of  the  judge 
is,  to  the  extent  of  the  judgment  creditor's  claim  and  costs,  void".392  In  such  a 
case,  the  garnishee  may  be  required  "to  again  make  payment  to  the  extent  of 
the  judgment  creditor's  claim".393 

In  order  to  safeguard  the  judgment  creditor's  interest  in  debts  owing  to 
his  debtor  by  third  persons,  we  recommend  that  service  upon  the  garnishee  of 
a  notice  of  garnishment  should  bind  all  the  debts  owing  by  the  garnishee  to  the 
judgment  debtor.  We  further  recommend  that,  after  service  of  the  notice  of 
garnishment,  payment  by  the  garnishee  of  any  debt  otherwise  than  in 
accordance  with  the  terms  of  the  notice  or  an  order  of  the  court  should  be  void 
as  against  the  judgment  creditor,  and  the  garnishee  should  continue  to  be 
liable  for  such  debt. 


(v)    Disputes  and  Hearings 

In  our  brief  outline  of  the  garnishment  procedures  in  the  Supreme  Court 
and  county  and  district  courts,  the  small  claims  courts  and  the  provincial 
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At  58. 

See  supra,  note  379,  r.  18.06. 

Ibid.,  r.  18.08. 

Supreme  Court  of  Ontario  Rules  of  Practice,  R.R.O.  1970,  Reg.  545,  r.  603;  The  Small 
Claims  Courts  Act,  R.S.O.  1970,  c.  439,  s.  145.  While  neither  The  Family  Law  Reform 
Act,  1978,  S.O.  1978,  c.  2,  nor  the  Rules  of  the  Provincial  Court  (Family  Division),  O.Reg. 
386/79,  deal  expressly  with  the  effect  of  service  of  a  notice  to  garnishee,  Form  39  states  that, 
if  the  garnishee  after  service  makes  payment  to  anyone  other  than  the  clerk  of  the  court,  the 
garnishee  may  be  liable  to  pay  again. 

See  s.  147  of  The  Small  Claims  Courts  Act,  R.S.O.  1970,  c.  439. 
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courts  (family  division),  reference  was  made  to  the  rights  under  existing  law  of 
a  garnishee,  the  debtor  or  some  other  interested  person  to  dispute  the  order, 
direction  or  notice.394  Here  we  shall  discuss  the  ways  in  which  the  garnishee, 
the  debtor  and  other  interested  persons  should  be  able  to  exercise  their  right  of 
dispute  under  the  Commission's  proposed  garnishment  procedure. 

Insofar  as  the  garnishee  is  concerned,  we  recommend  that,  after  he  is 
served  with  a  notice  of  garnishment,  he  should  have  two  choices  open  to  him, 
corresponding  to  those  choices  now  available  to  him  under  the  Supreme  Court 
of  Ontario  Rules  of  Practice,  The  Small  Claims  Courts  Act  and  the  Rules  of 
the  Provincial  Court  (Family  Division).  If  he  wishes  to  admit  his  liability  to 
the  debtor,  he  should  have  the  right  to  pay  to  the  enforcement  office  the 
amount  of  his  outstanding  debts  to  the  judgment  debtor.395  In  this  way,  the 
garnishee  will  be  able  to  avoid  any  further  involvement  in  the  proceedings.  If, 
on  the  other  hand,  he  wants  to  dispute  the  notice  of  garnishment  in  whole  or  in 
part,  he  should  be  free  to  file  with  the  new  enforcement  office  a  dispute,  setting 
out  the  grounds  for  his  objection  to  the  notice  of  garnishment.  There  may  be 
no  debt  in  fact  owing  by  the  garnishee;  the  garnishee  may  have  some  defence 
or  right  of  set-off  against  the  debtor;  or  he  may  be  aware  that  some  other 
person  claims  to  be  entitled  to  or  has  an  interest  in  the  debt.  The  right  of  the 
garnishee  to  file  a  dispute  helps  to  ensure  that  the  claims  of  all  those  interested 
in  a  debt  that  has  been  garnished  will  be  aired.  To  provide  persons  who  might 
be  interested  in  the  garnished  debt  with  further  protection,  we  recommend 
that  the  garnishee  should  be  under  an  obligation,  as  he  is  now  under  Rule 
603(1)  of  the  Supreme  Court  of  Ontario  Rules  of  Practice,  to  notify  the  new 
enforcement  office  of  any  assignment  of  the  debt,  claim  thereto,  or  charge 
thereon  of  which  he  has  knowledge,  and  any  such  interested  persons  should  be 
notified  of  the  proceedings  and  their  right  to  dispute  the  notice  of  garnishment. 

Just  as  the  garnishee  should  be  entitled  to  dispute  the  notice  of 
garnishment  served  on  him,  we  also  recommend  that  the  judgment  debtor 
should  be  able  to  dispute  the  notice  of  garnishment;  for  example,  the  amount 
claimed  by  the  judgment  creditor  to  be  outstanding  on  the  judgment  debt  may 
be  inaccurate.  We  can  see  no  reason  that  the  judgment  debtor  should  not  be 
entitled  to  question  the  validity  or  the  accuracy  of  the  notice  of  garnishment. 

For  reasons  similar  to  those  mentioned  above,  it  is  our  opinion  that  other 
interested  parties  should  be  free  to  dispute  a  notice  of  garnishment,  stating  the 
reasons  therefor,  and  we  so  recommend.  If  the  rights  of  persons  other  than  the 
judgment  debtor  or  the  garnishee  may  be  affected  by  garnishment  proceed- 
ings, such  persons  also  ought  to  be  given  an  opportunity  to  be  heard. 

Regarding  the  length  of  time  that  a  garnishee,  the  judgment  debtor  or 
some  other  interested  person  should  have  to  file  a  dispute,  we  do  not  believe 
that  a  lengthy  period  is  necessary  in  order  to  allow  a  dispute  to  be  formulated. 
Moreover,  an  extended  period  of  time  in  which  to  file  a  dispute  could  prolong 
the  garnishment  proceedings  unduly.  In  our  opinion,  a  period  often  days  from 
the  time  the  notice  of  garnishment  is  received  or  is  presumed  to  have  been 


394  See  supra,  this  Chapter,  Section  6(a). 

395  As  to  the  effect  of  payment  of  the  debt  by  a  garnishee  to  the  enforcement  office,  see  infra, 
this  Chapter,  Section  6(c)(ix). 
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received,396  whichever  is  earlier,  is  a  sufficient  time  for  the  garnishee,  debtor  or 
other  interested  person  to  assert  his  rights,  and  we  so  recommend.  This  is  the 
time  now  prescribed  by  The  Small  Claims  Courts  Act391  and  the  Rules  of  the 
Provincial  Court  (Family  Division)398  for  disputing  a  direction  to  garnish  and 
notice  to  garnishee,  respectively,  and  we  are  not  aware  of  any  evidence  that 
would  suggest  that  this  period  is  in  any  way  inadequate. 

At  this  juncture,  we  wish  to  comment  briefly  on  the  procedure  for 
disputing  a  family  court  wage  garnishment.  As  we  have  recommended  that 
family  court  wage  garnishment  should  continue  to  be  administered  in  the 
family  courts,  rather  than  integrated  into  the  new  enforcement  office,399  we 
should  point  out  that  any  dispute  of  a  family  court  wage  garnishment  would  be 
filed  with  the  clerk  of  the  provincial  court  (family  division)  that  issued  the 
notice  of  garnishment;  moreover,  if  the  garnishee  in  such  a  case  chose  to  pay 
the  debt  in  question,  the  money  would  be  paid  to  the  clerk  of  the  provincial 
court  (family  division).  In  all  other  respects,  the  procedure  would  be  the  same 
as  that  recommended  above. 

What  should  happen  once  a  timely  dispute  is  filed?  In  Chapter  5  of  this 
Part  of  the  Report  on  the  Enforcement  of  Judgment  Debts  and  Related 
Matters,  we  discuss  in  some  detail  the  procedure  to  be  followed  by  the  new 
enforcement  office  where  there  has  been  a  claim  to  property  that  has  been 
seized.  We  deal,  inter  alia,  with  the  contestation  of  a  claim  by  the  judgment 
creditors,  the  consequences  of  no  contestation  being  filed  by  any  of  the 
judgment  creditors,  and  the  division  of  proceeds  where  a  claim  is  contested. 
The  Commission  is  of  the  view  that  these  recommendations  are  equally 
applicable  to  dispute  proceedings  in  the  case  of  garnishment,  and  our 
proposals  for  their  adaptation  to  garnishment  may  be  found  in  Chapter  5. 

(vi)  Variation  of  the  Proposed  Income  Exemption 

Closely  related  to  the  procedure  for  disputing  a  notice  of  garnishment  is 
the  procedure  to  secure  a  variation  of  the  income  exemption  proposed  earlier 
in  this  Chapter.  The  Commission  has  recommended  that  both  judgment 
debtors  and  judgment  creditors  should  be  allowed  to  seek  an  increase  in  or  a 
reduction  of  the  income  exemption  that  we  have  advocated.400  We  now  proceed 
to  discuss  the  specifics  of  the  variation  procedure. 

There  are  two  different  stages  in  the  garnishment  process  when  either  the 
judgment  creditor  or  the  judgment  debtor  may  wish  to  secure  a  variation  of 
the  proposed  income  exemption:  at  the  time  garnishment  is  first  requested  by 
the  creditor,  and  at  some  time  during  the  life  of  a  notice  of  continuing 
garnishment.  Insofar  as  the  initial  period  is  concerned,  we  are  of  the  view  that 
judgment  creditor  and  judgment  debtor  alike  should  be  provided  with  an 
expeditious  variation  procedure  that  will  allow  justice  to  be  done  with  a 


396  See  supra,  this  Chapter,  Section  6(c)(iv). 

397  R.S.O.  1970,  c.  439,  s.  143. 

398  O.Reg.  386/79,  Form  39. 

,9  See  supra,  this  Chapter,  Section  6(b)(iv). 
400  See  supra,  this  Chapter,  Section  4(a)(iii). 
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minimum  of  expense.  Accordingly,  we  recommend  that,  in  the  case  of  the 
judgment  creditor,  the  variation  process  should  be  initiated  by  the  judgment 
creditor  making  a  simple  notation  on  the  prescribed  request  for  garnishment 
form  of  his  desire  for  a  reduction  in  the  exemption  to  which  the  judgment 
debtor  otherwise  would  be  entitled.  Similarly,  the  judgment  debtor  served 
with  a  notice  of  garnishment  should  be  able  to  ask  for  an  increase  in  the 
exemption  by  making  a  simple  notation  on  the  notice  of  garnishment  and 
delivering  the  same  to  the  enforcement  office.401 

We  recommend  that,  upon  receiving  a  request  for  variation  from  either  a 
judgment  creditor  or  a  judgment  debtor,  notice  of  the  request  should  be  given 
by  the  enforcement  office  to  the  clerk  of  the  county  or  district  court  of  the 
county  or  district  where  the  debtor  is  resident.  The  clerk  then  should  set  a  date 
for  the  hearing  of  the  request  for  variation  and  should  notify  all  parties 
concerned  of  the  date  of  the  hearing.  This  variation  procedure  is  quite  similar 
to  the  one  described  in  The  Wages  Act.402  It  will  be  remembered  that  under 
this  Act  seventy  percent  of  a  judgment  debtor's  salary  or  wages  is  prima  facie 
exempt  from  garnishment.  However,  both  judgment  creditor  and  judgment 
debtor  are  free  to  ask  a  judge  to  vary  this  exemption. 

Although  we  considered  allowing  Administrators  under  our  proposed 
orderly  payment  of  debts  scheme403  to  entertain  requests  for  variation,  for  a 
number  of  reasons  we  have  decided  to  leave  the  question  of  variation  to  judges. 
We  recognize  that  Administrators  soon  will  acquire  a  certain  expertise 
regarding  the  financial  affairs  of  debtors,  an  expertise  that  would  be 
invaluable  in  dealing  with  exemption  variation  requests.  Nevertheless,  it  is  our 
opinion  that  the  courts  are  better  suited  to  discourage  frivolous  or  vexatious 
use  of  the  variation  procedure.  Moreover,  because  of  the  novelty  of  an  orderly 
payment  of  debts  scheme  in  Ontario,  we  believe  that  it  is  important  that  the 
scheme's  Administrators  should  not  be  burdened  initially  with  variation 
requests.  Only  if  the  Administrators  of  Ontario's  orderly  payment  of  debts 
scheme  are  allowed  sufficient  time  to  devote  to  this  scheme  will  it  be  launched 
successfully. 

During  the  life  of  a  continuing  garnishment,  we  recommend  that  both  the 
judgment  debtor  and  the  judgment  creditor  should  be  free  to  ask  for  a 
variation  by  delivering  to  the  enforcement  office  a  prescribed  request  for 
variation  form.  The  matter  then  should  proceed  in  the  manner  described 
above. 

Where  the  court  orders  a  variation  in  the  income  exemption  otherwise 
available  to  a  debtor,  the  garnishee  should  be  served  with  an  amended  notice 
of  garnishment  reflecting  the  court's  order  to  increase  or  reduce  the 
exemption.  Unless  and  until  the  garnishee  is  served  with  an  amended  notice, 
he  should  pay  or  continue  to  pay  the  amount  indicated  on  the  prior  notice. 


401  To  ensure  that  debtors  are  made  aware  of  their  right  to  seek  a  variation  of  the  income 
exemption  proposed  by  the  Commission  (see  supra,  this  Chapter,  Section  4(a)(iii)),  we 
have  recommended  that  every  notice  of  garnishment  should  contain  a  statement  advising 
the  judgment  debtor  of  this  right:    see  supra,  this  Chapter,  Section  6(c)(iii). 

402  R.S.O.  1970,  c.  486,  s.  7(l)-(4). 

See  Ontario  Law  Reform  Commission,  Report  on  the  Enforcement  of  Judgment  Debts 
and  Related  Matters,  Part  I,  ( 1 98 1 ),  Chapter  2. 
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Again,  we  wish  to  add  a  few  brief  comments  regarding  the  variation 
procedure  applicable  to  a  family  court  wage  garnishment.  Since  the  issuance 
of  family  court  wage  garnishments,  under  our  recommendations,  would 
become  a  matter  for  the  clerks  of  the  provincial  courts  (family  division), 
requests  for  variation  in  such  cases  would  be  directed  to  the  clerk  who  issued 
the  notice  of  garnishment.  The  clerk  himself  then  would  set  a  date  for  the 
hearing  of  the  request  for  variation  by  a  judge  of  the  provincial  court  (family 
division).  In  all  other  respects,  the  procedure  for  the  variation  of  the 
Commission's  proposed  income  exemption  in  the  case  of  a  family  court  wage 
garnishment  should  duplicate  that  which  we  have  proposed  generally. 


(vii)    Term  of  a  Notice  of  Garnishment 

The  Supreme  Court  of  Ontario  Rules  of  Practice,404  The  Small  Claims 
Courts  Act405  and  The  Family  Law  Reform  Act,  1978406  do  not  specify  the 
length  of  time  for  which  a  garnishment  order,  a  direction  to  garnish  or  a  notice 
to  garnishee  remains  effective.  That  the  Rules  of  Practice  and  these  two 
statutes  are  silent  on  this  point  is  quite  understandable,  given  the  "one  shot" 
nature  of  the  garnishment  remedy  under  present  law.  Yet,  interestingly,  even 
where  a  continuing  garnishment  remedy  is  available,  the  issue  of  the  term  of 
the  order  is  not  addressed.  This  is  the  case,  for  example,  with  both  attachment 
of  wages  orders  available  under  section  30  of  The  Family  Law  Reform  Act, 
1978  and  continuing  third  party  demands  available  to  the  Minister  of 
Revenue  under  such  statutes  as  The  Retail  Sales  Tax  Act401  A  writ  of 
execution,  which  is  also  continuing  in  nature,  on  the  other  hand,  has  a  limited 
term  of  six  years,  although  it  may  be  renewed  indefinitely.408 

Given  the  Commission's  recommendations  for  continuing  garnishment 
and  the  garnishment  of  conditional,  contingent  and  future  debts,  we  believe 
that  a  notice  of  garnishment  should  be  effective  for  a  fixed  period  of  time.  In 
arriving  at  this  conclusion,  we  have  been  impressed  by  the  fact  that 
garnishment,  by  definition,  always  involves  in  the  enforcement  process  an 
innocent  third  party  who  may  be  prejudiced  thereby.  For  example,  where  the 
notice  of  garnishment  is  in  respect  of  a  debt  that  is  conditional  upon  the 
happening  of  some  future  event,  if  the  notice  were  of  unlimited  duration,  the 
garnishee  might  forget  about  it,  and  many  years  later  pay  the  debt  to  the 
debtor  in  violation  of  the  notice.  The  garnishee  then  could  be  forced  to  pay  the 
same  amount  into  court  in  compliance  with  the  notice. 

At  the  same  time,  we  recognize  that  a  garnishment  remedy  that  is 
effective  for  only  a  short  period  may  result  in  some  administrative  inefficiency 
and  some  prejudice  to  the  judgment  creditor,  who  would  be  required  to  secure 
a  renewal  or  to  obtain  a  further  notice  of  garnishment  in  respect  of  the  same 
conditional  debt.  Consequently,  in  fixing  a  term  for  the  notice  of  garnishment, 
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we  have  had  to  balance  the  interests  of  garnishees  and  those  of  judgment 
creditors.  Accordingly,  we  recommend  that,  like  the  existing  writ  of  fieri 
facias  and  the  proposed  writ  of  enforcement,409  a  notice  of  garnishment  should 
have  a  term  of  six  years  and  should  be  renewable  prior  to  its  expiration. 

Our  recommendation  differs  sharply  from  that  proposed  by  the  Law 
Reform  Commission  of  British  Columbia.  Regarding  writs  of  continuing 
garnishment,  the  British  Columbia  Commission,  in  its  Report  on  Attachment 
of  Debts  Act,  concluded  that  "a  term  of  one  year  would  be  fair  and  adequate 
so  long  as  the  court  has  the  right  to  order  that  a  shorter  term  apply".410  This 
one  year  term  would  be  subject  to  extension  for  an  additional  one  year 
period.411  After  the  expiration  of  this  time,  a  judgment  creditor  would  have  to 
apply  for  a  new  writ  of  continuing  garnishment. 

As  we  have  stated,  it  is  the  opinion  of  this  Commission  that,  unless  a 
notice  of  garnishment  is  of  substantial  duration,  our  proposals  regarding 
continuing  garnishment  and  the  garnishment  of  conditional,  contingent  and 
future  debts  may  be  of  only  limited  utility.  We  appreciate  that  a  six  year  term 
may  force  some  garnishees  to  devise  special  administrative  procedures  to 
ensure  future  compliance  with  a  notice  of  garnishment;  however,  we  believe 
that  the  minor  administrative  inconveniences  that  a  six  year  term  might 
involve  will  be  outweighed  by  the  increased  effectiveness  of  the  garnishment 
remedy  that  will  result.  The  Commission  has  considered  whether  to 
recommend  that  annual  reminders  of  the  continued  existence  of  a  notice  of 
garnishment  be  sent  to  the  garnishee  by  the  judgment  creditor  or  the 
enforcement  office;  but  on  balance  we  have  concluded  that  such  a  requirement 
could  give  rise  to  both  legal  and  administrative  difficulties,  and  therefore  is  not 
warranted. 


(viii)  Defences  Available  to  a  Garnishee 

The  law  concerning  the  defences  that  a  garnishee  may  raise  to  dispute  a 
garnishment  order,  direction  to  garnish  or  notice  to  garnishee  would  appear  to 
be  unambiguous.  The  garnishee  is  restricted  to  relying  on  those  defences  that 
he  could  raise  against  the  judgment  debtor,  since,  in  theory,  the  judgment 
creditor  stands  in  the  shoes  of  his  debtor.  A  similar  limitation  applies  to  set- 
off.412 Insofar  as  counterclaims  are  concerned,  again  the  garnishee  may  set  up 
only  claims  that  he  has  against  the  judgment  debtor.  However,  it  would 
appear  that  the  amount  of  the  garnishee's  counterclaim  must  exceed  the  debt 
sought  to  be  garnished.  If  it  does  not,  the  garnishee  cannot  assert  it  in  the 
garnishment  proceedings.413 
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See  Ontario  Law  Reform  Commission,  Report  on  the  Enforcement  of  Judgment  Debts 
and  Related  Matters,  Part  I  ( 1 98 1 ),  Chapter  3,  Section  5(a). 

Law  Reform  Commission  of  British  Columbia,  Report  on  Attachment  of  Debts  Act 
(1978),  at  47. 

Ibid.,  Recommendations  22  and  23. 

Sampson  v.  Seaton  Railway  Co.  (1874),  L.R.  10  Q.B.  28,  44  L.J.Q.B.  31.  Tapp  v.  Jones 
(1874),  L.R.  10Q.B.  591,  44  L.J.Q.B.  127. 

Halev.  Victoria  Plumbing  Co.,  [1966]  2  Q.B.  746,  [1966]  2  All  E.R.  672  (C.A.). 
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In  a  few  Canadian  jurisdictions,  some  of  these  restrictions  are  no  longer 
applicable.  The  Garnishee  Act4U  of  Prince  Edward  Island,  for  example,  allows 
a  garnishee  to  set-off  against  the  debt  owing  to  the  judgment  debtor  and 
claimed  by  the  judgment  creditor  the  amount  of  any  debt  due  to  the  garnishee 
by  the  latter.  The  New  Brunswick  Garnishee  Act415  also  has  broadened  the 
kinds  of  defence  that  may  be  raised  by  a  garnishee.  Section  1 1  of  this  Act 
provides  as  follows: 

11.  In  all  cases  under  this  Act,  the  judgment  debtor,  the  garnishee,  and  all 
other  parties  in  any  way  interested  in  or  affected  by  the  proceedings,  are  entitled 
to  set  up  any  defence  as  between  the  judgment  creditor  and  the  judgment  debtor 
that  the  latter  would  be  entitled  to  set  up  in  an  ordinary  suit,  and  also  any  defence 
as  between  the  garnishee  and  the  judgment  debtor,  and  may  also  show  any  other 
just  cause  why  the  debt  sought  to  be  attached  should  not  be  paid  over  or  applied  in 
or  towards  the  satisfaction  of  the  claim  of  the  judgment  creditor. 

We  do  not  consider  such  legislation  to  be  necessary.  With  one  minor 
exception,  we  believe  that  the  rights  of  defence  and  set-off  now  available  to  a 
garnishee  are  satisfactory;  to  extend  the  rights  of  a  garnishee  may  well  result 
in  garnishment  proceedings  that  are  complex  and  unwieldy.  If,  for  example,  a 
garnishee  were  allowed  to  raise  matters  that  are  personal  to  the  judgment 
creditor,  the  latter  might  argue  that  he  should  be  able  to  raise  claims  that  are 
personal  to  the  garnishee.  The  proceedings  soon  would  become  something 
entirely  different  from  garnishment  proceedings. 

The  one  change  in  this  area  of  the  law  of  garnishment  that  we  think 
should  be  made  concerns  the  restriction  against  the  garnishee's  raising 
counterclaims  other  than  those  which  exceed  the  debt  that  is  the  subject  of  the 
garnishment  proceedings.  We  can  see  no  justification  for  such  a  restriction 
and  therefore  we  recommend  that  this  limitation  should  be  abolished. 


(ix)  The  Effect  of  Payment  by  the  Garnishee 

Previously  in  this  Chapter,416  we  outlined  the  procedures  for  the 
garnishment  of  debts  in  the  Supreme  Court  and  the  county  or  district  courts, 
the  small  claims  courts  and  the  provincial  courts  (family  division).  One  of  the 
matters  that  we  touched  upon  was  the  effect  of  payment  by  the  garnishee  of 
the  debt  or  debts  sought  to  be  garnished.  Insofar  as  garnishment  in  the 
Supreme  Court  and  the  county  or  district  courts  is  concerned,  we  noted  that 
Rule  606  of  the  Supreme  Court  of  Ontario  Rules  of  Practice417  provides  that 
payment  into  court  by  the  garnishee  constitutes  "a  valid  discharge  as  against 
the  judgment  debtor  or  any  assignee  or  claimant  of  whose  claim    [the 
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R.S. P.E.I.  1974,  c.  G-2,  s.15,  which  reads  as  follows: 

1 5.  In  any  proceedings  between  a  judgment  or  attaching  creditor  and  a  garnishee 
under  this  Act,  the  garnishee  may  avail  himself  not  only  of  any  matter  of  defence  to 
the  action  which  he  might  have,  had  the  action  been  brought  by  the  judgment  or 
primary  debtor,  but  the  garnishee  may  set  off  the  amount  of  any  debt  due  and  owing 
to  him  from  the  judgment  or  attaching  creditor. 

R.S.N.B.  1973,  c.  G-2. 

See  supra,  this  Chapter,  Section  6(a). 

R.R.O.  1970,  Reg.  545. 
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garnishee]  has  given  notice  and  who  has  been  called  upon  to  show  cause".  The 
Rules  of  Practice  require  a  garnishee  who  has  notice  of  "an  assignment  of  the 
debt  or  claim  thereto  or  charge  thereon"  to  notify  the  court  of  the  assignment, 
claim  or  charge.418  In  the  case  of  the  small  claims  courts,  section  145  of  The 
Small  Claims  Courts  Act419  states  that  "payment  by  the  garnishee  into  court 
of  the  debt  so  attached  to  the  extent  to  which  the  judgment  is  unsatisfied  is  to 
that  extent  a  discharge  of  the  debt".  The  Rules  of  the  Provincial  Courts 
(Family  Division),  on  the  other  hand,  are  silent  on  the  effect  of  payment  of  the 
garnished  debt  by  the  garnishee. 

For  two  reasons,  we  favour  the  adoption  of  a  provision  similar  in  effect  to 
Rule  606  of  the  Supreme  Court  of  Ontario  Rules  of  Practice,  rather  than  one 
based  on  the  language  of  section  145  of  The  Small  Claims  Courts  Act.  First, 
like  the  Rules  of  Practice,  we  too  have  recommended  that  garnishees  should  be 
under  an  obligation  to  advise  the  enforcement  office  of  any  assignment  of  the 
debt,  claim  thereto  or  charge  thereon  of  which  a  garnishee  has  knowledge.420 
To  the  extent  that  the  garnishee  has  complied  with  this  obligation  and  the 
interested  persons  have  had  an  opportunity  to  dispute  the  notice  of 
garnishment,  we  believe  that  the  garnishee  should  be  relieved  of  any  legal 
liability  to  such  interested  persons.  Secondly,  we  find  the  language  of  Rule  606 
to  be  preferable  to  that  of  section  145  of  The  Small  Claims  Courts  Act. 
Accordingly,  the  Commission  recommends  that  payment  by  the  garnishee  in 
compliance  with  a  notice  of  garnishment  should  constitute  a  valid  discharge  of 
the  garnished  debt  as  against  the  debtor  and  any  assignee  of  the  debt  or 
claimant  thereto  of  whose  claim  he  has  given  notice  and  who  has  had  an 
opportunity  to  dispute  the  notice  of  garnishment.4 
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(x)    The  Administrative  Costs  of  Garnishment 

In  this  Section,  we  are  concerned  not  with  the  costs  incurred  during  the 
course  of  garnishment  proceedings,  but  rather  with  the  administrative  costs 
that  a  garnishee  will  incur  in  complying  with  a  notice  of  garnishment.  Under 
Rule  600  of  the  Supreme  Court  of  Ontario  Rules  of  Practice,  a  garnishee  who 
admits  his  liability  to  the  judgment  debtor,  and  pays  into  court  the  amount 
due  from  him  to  the  judgment  debtor,  is  entitled  to  retain  $3  for  his  costs  of 
paying  the  money  into  court.  No  similar  provision  is  to  be  found  in  The  Small 
Claims  Courts  Act422  or  in  the  Rules  of  the  Provincial  Court  (Family 
Division).423  A  fee  similar  to  that  authorized  by  the  Rules  of  Practice  is 
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Ibid.,  r.  603. 

R.S.O.  1970,  e.  439. 

See  supra,  this  Chapter,  Section  6(c)(v). 

Where  a  garnishee  has  not  been  given  notice  of  an  assignment  of  a  debt,  for  example,  and 
he  complies  with  the  notice  of  garnishment,  he  may  well  be  protected  against  any 
subsequent  claim  by  the  assignee  by  the  law  of  assignments:  see  Megarry  and  Baker,  Snell's 
Principles  of  Equity  (27th  ed.,  1973),  Chapter  5,  and  Maudsley,  Modern  Equity  (9th  ed., 
1969),  Chapter  32. 

R.S.O.  1970,  c.  439. 

O.  Reg.  386/79. 
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available  under  the  Manitoba  Garnishment  Act424  and  the  English  Attachment 
of  Earnings  Act,  1971  42S 

Both  the  Law  Reform  Commission  of  British  Columbia426  and  the 
California  Law  Revision  Commission427  favoured  allowing  a  garnishee  to 
claim  a  fee  for  his  compliance  with  the  garnishment  remedy.  Indeed,  the 
former  has  gone  a  considerable  degree  farther.  For  instance,  it  proposed  that 
the  garnishee  should  be  "entitled  to  minimum  costs  of  $25  for  responding  to 
garnishment  process".428  These  costs  would  be  available,  it  seems,  irrespective 
of  whether  the  garnishee's  response  to  garnishment  process  is  a  dispute  that 
ultimately  proves  to  be  unsubstantiated. 

While  we  are  not  prepared  to  go  as  far  as  the  Law  Reform  Commission  of 
British  Columbia,  we  do  believe  that  a  garnishee  who  complies  with  a  notice  of 
garnishment,  whether  before  or  after  having  filed  a  dispute,  should  be  entitled 
to  a  fee  to  help  him  offset  the  administrative  costs  of  such  compliance.  With 
the  advent  of  continuing  garnishment  and  the  possible  increased  administra- 
tive costs  that  may  result,  the  right  to  such  a  fee  takes  on  added  significance. 
Therefore,  we  recommend  that  a  garnishee  should  be  allowed  to  deduct  an 
administrative  fee,  to  be  prescribed  by  regulation,  for  every  payment  made  in 
accordance  with  the  terms  of  a  notice  of  garnishment. 

Insofar  as  the  additional  fee  proposed  by  the  Law  Reform  Commission  of 
British  Columbia  outlined  above  is  concerned,  we  are  of  the  opinion  that  no 
such  fee  should  be  available.  None  is  allowed  a  third  party  when  the 
enforcement  office,  upon  the  direction  of  a  judgment  creditor,  resorts  to 
seizure  and  sale  of  property  thought  to  belong  to  the  debtor  but  in  the 
possession  of  the  third  party,  even  though  the  third  party  in  such  a  case  also 
may  be  put  to  certain  unrecoverable  costs. 


7.      CONCLUSION 

The  Commission  has  found  the  present  law  of  garnishment  wanting. 
Substantively,  this  remedy  is  far  from  adequate.  It  allows  a  judgment  creditor 
to  reach  only  present  debts  of  his  debtor,  and  not  even  all  present  debts  are 
capable  of  being  garnished:  joint  debts  and  many  debts  owed  to  a  judgment 
debtor  by  the  Crown  are  now  beyond  the  reach  of  judgment  creditors.  The 
efficacy  of  the  garnishment  remedy  available  in  all  courts  in  Ontario  also 
suffers  adversely  from  the  fact  that  garnishment,  unlike  other  methods  of 
enforcement,  remains  for  the  most  part  a  one  shot  remedy.  In  addition,  the 
Commission  has  concluded  that  the  exemptions  from  garnishment  under  the 
present  law  do  not  provide  adequate  protection  for  judgment  debtors. 


424  R.S.M.  1970,  c.  G20,  s.  14(4),  as  amended  by  An  Act  to  amend  The  Garnishment  Act, 
S.M.  1979,c.8,s.  1. 

425  C.  32,  s.  7. 

426  Law  Reform  Commission  of  British  Columbia,  Report  on  Attachment  of  Debts  Act 
(1978),  at  66-67. 

427  California  Law  Revision  Commission,  Recommendation  Relating  to  Wage  Garnishment 
Procedure  (197 5),  at  624. 

428  Supra,  note  426,  at  66,  Recommendation  67.  Emphasis  deleted. 
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Procedurally,  the  Commission  has  been  greatly  concerned  by  the  lack  of 
uniformity  in  the  law  of  garnishment:  the  existence  of  different  garnishment 
procedures  in  the  Supreme  Court  and  county  and  district  courts,  the  small 
claims  courts  and  the  provincial  courts  (family  division)  serves  no  purpose 
other  than  to  confuse  and  to  complicate  the  law. 

In  this  Chapter,  we  have  sought  to  prescribe  ways  in  which  each  of  the 
abovementioned  deficiencies  in  the  present  law  of  garnishment  may  be 
eliminated.  Insofar  as  the  substantive  law  is  concerned,  we  have  proposed  that 
all  debts,  both  present  debts  as  well  as  conditional,  contingent  and  future 
debts,  unless  expressly  exempted,  should  be  subject  to  garnishment.  To  make 
the  garnishment  of  conditional,  contingent  and  future  debts  a  real  possibility, 
as  well  as  to  facilitate  the  garnishment  of  debts  that  are  paid  periodically,  such 
as  salary  or  wages  and  rent,  the  Commission  has  recommended  that 
garnishment  should  become  a  remedy  that  is  continuing  in  nature.  Finally,  we 
have  reviewed  in  some  detail  the  exemptions  from  garnishment  that  a  debtor 
now  may  claim,  and  have  concluded  that  an  eighty-five  percent  income 
exemption,  subject  to  variation,  should  replace  the  seventy  percent  wage 
exemption  available  under  the  present  Wages  Act.429  Although  subject  to 
certain  exceptions,  we  are  of  the  view  that  an  eighty-five  percent  income 
exemption  should  ensure  that  debtors,  against  whom  garnishment  proceedings 
have  been  taken,  will  be  allowed  to  retain  sufficient  funds  to  meet  their  daily 
needs. 

Regarding  the  procedural  aspects  of  the  law  of  garnishment,  the 
Commission  has  made  two  major  proposals.  First,  we  have  recommended  that, 
with  the  exception  of  family  court  wage  garnishment,  the  garnishment  remedy 
should  be  integrated  into  the  proposed  new  enforcement  office,  and  should  be 
available  to  every  creditor  as  of  right.  Even  in  the  case  of  family  court  wage 
garnishment,  we  have  recommended  that  the  remedy  should  be  available  to  a 
maintenance  creditor  as  of  right  upon  application  to  the  clerk  of  the  provincial 
court  (family  division).  This  remedy  then  would  replace  the  present 
attachment  of  wages  remedy  available  upon  application  to  the  family  court 
pursuant  to  section  30  of  The  Family  Law  Reform  Act,  1978.430  Secondly,  the 
Commission  has  proposed  the  adoption  of  a  single,  uniform  garnishment 
procedure  in  place  of  the  disparate  procedures  now  found  in  the  Supreme 
Court  of  Ontario  Rules  of  Practice,431  The  Small  Claims  Courts  Act4n  and  the 
Rules  of  the  Provincial  Court  (Family  Division).433  We  believe  that  these 
major  reforms  of  the  law  of  garnishment  will  result  in  a  more  effective  and 
equitable  enforcement  remedy  that  will  enure  to  the  benefit  of  debtors, 
creditors  and  the  public  alike. 


429  R.S.O.  1970,  c.  486,  s.  7(1),  as  amended  by  The  Wages  Amendment  Act,  1971,  S.O.  1971, 
c.20,s.  1(1). 

430  S.O.  1978,  c.  2. 

431  R.R.O.  1970,  Reg.  545,  rr.  597-606. 

432  R.S.O.  1970,  c.  439,  ss.  141-50. 

433 
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CHAPTER  4 


EQUITABLE  EXECUTION, 
CHARGING  ORDERS  AND 
STOP  ORDERS 


In  the  preceding  Chapters  of  this  Part  of  our  Report,  we  examined  the 
most  widely  used  methods  of  enforcing  a  judgment  against  the  personal 
property  of  a  judgment  debtor,  that  is  to  say,  seizure  and  sale1  and 
garnishment.2  This  Chapter  is  concerned  with  three  modes  of  enforcement 
that  are  less  frequently  employed:  equitable  execution,  the  charging  order  and 
the  stop  order.  First,  we  shall  examine  the  remedy  of  equitable  execution,  and 
then  we  shall  turn  our  attention  to  the  charging  order  and  the  stop  order. 


1.      EQUITABLE  EXECUTION 
(a)     A  Brief  History 

The  method  of  enforcement  euphemistically  known  as  "equitable 
execution"3  has  its  roots  in  the  English  Court  of  Chancery  prior  to  the  fusion 
of  law  and  equity  in  1873. 4  The  appointment  of  a  receiver  by  way  of  equitable 
execution  was  available  as  a  means  of  assisting  creditors  who  obtained  a 
judgment  at  common  law,  but,  because  of  the  nature  of  the  debtor's  property 
or  property  interest,  were  unable  to  reach  such  property  or  interest  by  the 
common  law  writs  of  fieri  facias  or  elegit.  While  the  former  could  be  used  to 
reach  a  judgment  debtor's  personal  property  and  the  latter  his  real  property, 
these  writs  bound  only  the  judgment  debtor's  property  and  interests  in 
property  that  were  recognized  at  law.  Accordingly,  where  the  judgment 
debtor's  asset  was  an  equitable,  rather  than  a  legal,  interest  in  property,  the 
common  law  writs  were  of  no  assistance.  A  judgment  creditor,  confronted  with 
such  an  impediment  to  enforcement  of  his  judgment,  could  seek  the  assistance 
of  the  courts  of  equity  to  reach  the  debtor's  non-legal,  or  equitable,  property 


1  See  supra,  Chapter  2. 

2  See  supra,  Chapter  3. 

3  The  term  "equitable  execution"  has  given  rise  to  some  confusion.  It  is  not  execution  but  a 
form  of  equitable  relief.  Cotton,  L.J.,  in  Re  Shephard  { 1889),  43  Ch.  D.  131  (C.A.),at  135, 
remarked  as  follows: 

Confusion  of  ideas  has  arisen  from  the  use  of  the  term  'equitable  execution'.  The 
expression  tends  to  error.  .  .[W]hat  he  gets  by  the  appointment  of  a  receiver  is  not 
execution,  but  equitable  relief,  which  is  granted  on  the  ground  that  there  is  no  remedy 
by  execution  at  law. 

See,  also,  Central  Bank  v.  Ellis  (1896),  27  O.R.  583  (Div.  Ct.),  at  584. 

4  See  Supreme  Court  of  Judicature  Act,  1873,  36  &  37  Vict.,  c.  66  (U.K.). 

[219] 


220 

interests  for  the  satisfaction  of  his  judgment.  This  relief  would  be  in  the  form 
of  the  appointment  of  a  receiver  by  way  of  equitable  execution.5 

With  the  fusion  of  law  and  equity  in  England  in  1873,6  and  in  Ontario  in 
1881,7  equitable  execution  became  a  statutory  remedy.  Today,  in  Ontario,  the 
power  of  the  court  to  appoint  a  receiver  by  way  of  equitable  execution  is 
contained  in  section  19(1)  of  The  Judicature  Act?  which  reads  in  part  as 
follows:9 

19.-(1)  A  mandamus  or  injunction  may  be  granted  or  a  receiver  appointed  by 
an  interlocutory  order  of  the  court  in  all  cases  in  which  it  appears  to  the  court  to 
be  just  or  convenient  that  the  order  should  be  made. . . . 

Although  this  section  would  appear  to  give  the  courts  a  broad  discretion  to 
appoint  a  receiver  by  way  of  equitable  execution,  the  courts  themselves  have 
greatly  restricted  this  equitable  remedy.  Rather  than  give  the  statutory 
provision  a  "fair,  large  and  liberal  construction  and  interpretation",10  the 
courts  have  encrusted  this  remedial  provision  with  the  restrictions  and 
limitations  of  pre- Judicature  Act  days.  We  turn  then  to  a  discussion  of  the 
judicial  attitude  to  the  power  to  appoint  a  receiver  by  way  of  equitable 
execution  now  found  in  section  1 9(  1 )  of  The  Judicature  Act.11 

(b)    The  Existing  Law 

(i)    A  Broad  or  Restrictive  Approach 

For  some  time  after  the  fusion  of  the  courts  of  law  and  equity,  there  was 
disagreement  about  whether  the  statutory  power  to  appoint  a  receiver  by  way 
of  equitable  execution  was  broader  than  the  power  formerly  possessed  by  the 
courts  of  equity.  It  now  would  appear,  however,  that  this  statutory  authority  is 
in  fact  no  broader  than  the  power  once  exercised  by  the  Court  of  Chancery. 

In  the  early  English  cases  of  Anglo-Italian  Bank  v.  Daviesn  and 
Manchester  and  Liverpool  District  Banking  Co.,  Ltd.  v.  Parkinson,™  the 


5 


For  a  general  review  of  the  law  of  equitable  execution  prior  to  the  20th  century,  see 
Cababe,  Attachment  of  Debts  (3d  ed.,  1900),  and  Edwards,  The  Law  of  Execution  (1888). 
See,  also,  Dunlop,  "Execution  against  Personal  Property  in  England  and  British  Columbia" 
(1972),  7  U. B.C. L.  Rev.  171. 


Supra,  note  4. 

7  The  Judicature  Act,  SO.  1881,  c.  5. 

8  R.S.O.  1970,  c.  228. 
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10 


A  similar  provision  can  be  found  in  most  common  law  provinces:  see  The  Judicature  Act, 
R.S.A.  1970,  c.  193,  s.  34(9);  The  Queen's  Bench  Act,  R.S.M.  1970,  c.  C280,  s.  59(1)  and 
{2)\  Judicature  Act,  R.S.N. B.  1973,  c.  J-2,  s.  33;  The  Judicature  Act,  R.S.N.  1970,  c.  187, 
s.  21(m);  Nova  Scotia  Civil  Procedure  Rules  and  Related  Rules  (1971),  r.  46;  Prince 
Edward  Island  Supreme  Court  Rules  ( 1 977),  r.  54;  The  Queen's  Bench  Act,  R.S.S.  1 978,  c. 
Q-l,s.45.8. 

See  The  Interpretation  Act,  R.S.O.  1970,  c.  225,  s.  10. 


11  For  the  equivalent  English  provision,  see  the  Supreme  Court  of  Judicature  (Consolida- 
tion) Act,  1925,  15  &  16  Geo.  5,  c.  49  (U.K.),  s.  45(1). 

12  (1878),  9  Ch.  D.  275  (C. A.). 

13  (1888),22Q.B.D.  173  (C. A.). 
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Court  intimated  that  section  25(8)  of  the  Supreme  Court  of  Judicature  Act, 
1873  had  increased  the  courts'  power  to  appoint  a  receiver  by  way  of  equitable 
execution.  Jessel,  M.R.,  in  Anglo-Italian  Bank  v.  Davies,  was  of  the  opinion 
that  section  25(8)  had  "enlarged  very  much  the  powers  which  Courts  of 
Equity  formerly  possessed"14  in  this  regard.  Similarly,  in  the  Parkinson  case, 
Lord  Esher,  M.R.,  commented  that  the  earlier  decision  of  Smith  v.  Cowell15 
seemed  to  suggest  that  section  25(8)  gave  "the  Court  power  to  do  what  neither 
a  Court  of  Law  nor  a  Court  of  Equity  could  have  done  before".16 

However,  only  a  few  years  after  these  cases  were  decided,  the  English 
Court  of  Appeal  did  a  volte-face  on  the  issue  of  the  scope  of  the  power  to 
appoint  a  receiver  by  way  of  equitable  execution.  In  Holmes  v.  Millage11  and 
in  Harris  v.  Beauchamp  Bros.,1*  the  Court  stated  unequivocally  that  this 
power  of  appointment  was  exercisable  only  in  those  circumstances  in  which 
the  Court  of  Chancery,  prior  to  the  enactment  of  the  Supreme  Court  of 
Judicature  Act,  1873,  would  have  utilized  this  equitable  remedy.  This  view,  it 
would  seem,  has  prevailed  in  England.19 

A  similar  change  of  attitude  can  be  traced  in  Ontario  cases.  For  instance, 
the  early  cases  of  Kincaid  v.  Kincaid™  and  Kirk  v.  Burgess21  followed  the  broad 
view  adopted  by  the  early  English  decisions  concerning  section  25(8)  of  the 
Supreme  Court  of  Judicature  Act,  1873.  In  Kincaid  v.  Kincaid,  Ferguson,  J., 
concluded  that  the  judgment  creditor  had  a  "right  to  recover  the  amount  of 
her  claim  by  that  method  which  [would]  enable  her  to  procure  payment 
thereof  in  the  most  speedy  manner  authorized  by  the  practice  of  the  Court";22 
in  this  particular  case,  the  most  efficacious  procedure  was  the  appointment  of 
a  receiver  by  way  of  equitable  execution.  Boyd,  C,  in  Kirk  v.  Burgess,  stated 
that  the  court  had  the  power  to  allow  equitable  execution  in  every  case  where 
it  was  just  and  convenient  to  do  so.23 

Again,  however,  the  more  narrow  interpretation  of  the  statutory  power  to 
appoint  a  receiver  by  way  of  equitable  execution  prevailed.  The  leading 
Ontario  case  on  point  would  seem  to  be  Re  Asselin  and  Cleghorn24  in  which 
Meredith,  J.,  remarked  as  follows:25 


14  Supra,  note  12,  at  286.  See,  also,  the  comment  of  Cotton,  L.J.,  at  293:  "Under  that 
subsection  the  Court  may  and  does  grant  receivers  when  it  never  could  have  done  so  before." 

15  (1880),6Q.B.D.  75(C.A.). 

16  Supra,  note  13,  at  175. 

17  [1893]  1  Q.B.  551  (C.A.). 

18  [1894]  1  Q.B.  801  (C.A.). 

19  See,  for  example,  the  recent  decision  of  Levermore  v.  Levermore,  [1979]  1  W.L.R.  1277, 
[1980]  1  A11E.R.  1  (Fam.D.). 

20  (1888),  12P.R.  462. 

21  (1888),  15  O.R.  608  (H.C.J.) 

22  Supra,  note  20,  at  464. 

23  Supra,  note  21,  at  610. 

24  (1903),6O.L.R.  170  (H.C.J. ). 


25 


Ibid.,  at  172.  See,  also,  Central  Bank  v.  Ellis  (1896),  27  O.R.  583  (Div.  Ct.);  O'Donnell  v. 
Faulkner  (1901),  1  O.L.R.  21  (H.C.J. );  Manufacturers  Lumber  Co.  v.  Pigeon  (1910),  22 
O.L.R.  36  (H.C.J. ),  rev'd  on  the  facts  22  O.L.R.  378,  affd  24  O.L.R.  354  (C.A.);  and 
Eaton  v.  Brant  (1924),  35  O.L.R.  346  (App.  Div.). 
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The  purpose  [of  the  statutory  provision]  was  . . .  merely  to  expressly  confer  upon 
all  the  Courts  that  jurisdiction  which,  under  the  designation  of  equitable 
execution,  had,  before  the  fusion  of  law  and  equity,  been  exercised  by  the  Court  of 
Chancery  alone. 

This  narrow  view  seems  also  to  have  triumphed  in  some  of  the  other  provinces 
with  similar  or  identical  legislation.26 


(ii)  "Just  or  Convenient" 

Because  of  the  restrictive  view  that  the  courts  have  taken  of  the  statutory 
power  to  appoint  a  receiver  by  way  of  equitable  execution,  the  words  "just  or 
convenient"  in  section  19(1)  of  The  Judicature  Act  have  taken  on  little 
significance.  These  words  would  seem  to  be  merely  a  reference  to  the  kinds  of 
circumstances  in  which  reliance  on  equitable  execution  was  justified  prior  to 
1873.  For  example,  before  the  enactment  of  section  25(8)  of  the  English 
Supreme  Court  of  Judicature  Act,  1873,  equitable  execution  would  not  be 
ordered  unless  the  judgment  creditor  could  show  that  he  would  benefit  from 
the  appointment  of  a  receiver.  In  recent  cases,  there  has  been  the  added 
suggestion  that  a  creditor  applying  for  equitable  execution  must  show  not  only 
a  benefit  to  be  derived  therefrom,  but  also  that  the  benefit  gained  thereby  is 
sufficient  to  justify  the  appointment  of  a  receiver  by  way  of  equitable 
execution.  A  good  example  of  the  court's  interpretation  of  the  words  "just  or 
convenient"  is  the  case  of/,  v.  K.21  There  the  judgment  creditor  applied  for  the 
appointmentofa  receiver  for  a  debt  of  £20.  Since  an  order  appointing  a  receiver 
could  subject  third  persons  to  considerable  trouble  and  oppression,  Field,  J., 
was  of  the  opinion  that  such  orders  "ought  to  be  granted  only  in  cases  where 
the  amount  of  the  judgment  debt  warrants  the  expense. . .  and  also  only  where 
there  is  fair  reason  to  suppose  that  there  is  something  for  the  receiver  to 
receive".28 

An  interesting  line  of  cases  that  has  developed  as  a  result  of  the  "just  or 
convenient"  requirement,  including  as  it  does  the  necessity  of  some  benefit, 
concerns  the  appointment  of  a  receiver  by  way  of  equitable  execution  in 
respect  of  future  wages.  In  the  case  of  Sculthorpe  v.  Manion,29  the  Court 
refused  to  appoint  a  receiver  in  such  circumstances,  because,  inter  alia,  the 
benefit  to  be  derived  therefrom  would  be  dependent  upon  the  debtor 
continuing  to  work  for  a  third  person,  and  upon  the  willingness  of  the  third 
person  to  continue  to  employ  the  debtor.  In  the  recent  case  of  Re  Noriega  and 
Noriega,30  Trainor,  J.,  followed  the  line  of  cases  exemplified  by  Sculthorpe  v. 
Manion. 


26  See,  for  example,  Matthewson  Bros.  v.  Stredicke,  [1924]  2  W.W.R.  1099,  [1924]  3 
D.L.R.  1085  (Sask.  K.B.),  at  1087-88,  and  Stoehr  and  McPherson  v.  Morgan,  [1929]  2 
W.W.R.  577  (Sask.C. A.),  at  580-81. 

27  [1884]  W.N.  63. 

28  Ibid.  See,  also,  Re  Asselin  and  Cleghorn  (\902),  6  O.L.R.  170  (H.C.J. ),  at  172-73. 

29  (1922),  21  O.W.N.  348  (H.C.  Div.).  See,  also,  Wood  v.  Wood  (1927),  32  O.W.N.  123 
(H.C.  Div.);  Collins  v.  Hall,  [1938]  O.W.N.  477  (H.C.J. );  Fisher  v.  Cook  (1899),  32 
N.S.R.  226  (S.C.);  Cotter  v.  Osborne  (1909),  19  Man.  L.R.  145,  1 1  W.L.R.  569  (K.B.). 
Compare  Boucher  v.  Viala,  [1947]  2  W.W.R.  277  (Sask.  Dist.  Ct.). 
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(1979),  23  O.R.  (2d)  520  (H.C.J. ). 
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It  is  interesting  to  note  that  the  "benefit  analysis",  undertaken  by  the 
English  courts  in  the  past  as  part  of  the  exercise  of  their  discretion  to  appoint  a 
receiver,  now  is  required  to  be  carried  out  in  each  and  every  case  by  Order  51, 
Rule  1(1),  of  the  English  Rules  of  the  Supreme  Court  1 965.  Order  5 1 ,  Rule 
1(1),  reads  as  follows: 

l.-(l)  Where  an  application  is  made  for  the  appointment  of  a  receiver  by  way 
of  equitable  execution,  the  Court  in  determining  whether  it  is  just  or  convenient 
that  the  appointment  should  be  made  shall  have  regard  to  the  amount  claimed  by 
the  judgment  creditor,  to  the  amount  likely  to  be  obtained  by  the  receiver  and  to 
the  probable  costs  of  his  appointment  and  may  direct  an  inquiry  on  any  of  these 
matters  or  any  other  matter  before  making  the  appointment. 

A  similar  rule  of  practice  has  been  introduced  in  a  number  of  Canadian 
jurisdictions.31 


(Hi)    Property  and  Property  Interests  Subject  to  Equitable 
Execution 

As  was  mentioned  earlier,32  the  remedy  of  equitable  execution  was 
devised  by  the  courts  of  equity  to  allow  a  judgment  creditor  to  reach  the  assets 
of  his  judgment  debtor  that  could  not  be  secured  by  one  of  the  common  law 
writs  of  execution.  Thus,  equitable  execution  could  be  employed  to  reach 
property  interests  recognized  at  equity  but  not  at  common  law.  Perhaps  the 
most  obvious  example  of  such  an  interest  was  the  mortgagor's  equity  of 
redemption.  The  writ  of  elegit  could  be  used  to  reach  a  legal  interest  in  land 
owned  by  a  judgment  debtor;  this  writ,  however,  did  not  allow  a  judgment 
creditor  to  seize  an  equitable  interest  in  land  held  by  his  judgment  debtor, 
such  as  the  equity  of  redemption.  In  such  a  case,  the  judgment  creditor  had  to 
look  to  the  relief  offered  by  equitable  execution/ 


33 


It  is  almost  impossible  to  list  the  kinds  of  property  interest  that  are 
properly  the  subject  matter  of  an  order  appointing  a  receiver  by  way  of 
equitable  execution.  The  encyclopaediae,34  the  digests35  and  the  practice 
manuals36  are  replete  with  examples  of  cases  in  which  equitable  execution  has 
and  has  not  been  granted.  In  addition  to  equitable  interests  in  land,  we  wish  to 
comment  on  two  other  property  interests,  both  of  which  seem  to  have  caused 
the  courts  some  difficulty:  contingent  interests  and  interests  in  discretionary 
trusts. 


31  See  General  Rules  and  Orders  of  the  Federal  Court  of  Canada,  C.R.C.,  c.  663,  r.  2405; 
Nova  Scotia  Civil  Procedure  Rules  and  Related  Rules  (1971),  r.  54.02(3);  and  Prince 
Edward  Island  Supreme  Court  Rules  ( 1 977),  r.  54.02(3). 

32  Supra,  this  Chapter,  Section  1(a). 
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See  Anglo-Italian  Bank  v.  Davies  (1878),  9  Ch.  D.  275  (C.A.);  Smith  v.  Cowell  (1880),  6 
Q.B.D.  75  (C.A.);  Salt  v.  Cooper  (1880),  16  Ch.  D.  544  (C.A.).  Such  an  interest  in  land 
now  would  be  subject  to  execution  in  Ontario:  see  The  Execution  Act,  R.S.O.  1970,  c.  152, 
s.  27  and  discussion  infra,  this  Chapter,  Section  1  (b)(iv). 

34  See,  for  example,  12  C.E.D.  (Ont.  3d),  "Execution",  ss.  218  et  seq. 

35  See,  for  example,  34  Can.  Abr.  (2d),  at  32-41 . 


See,  for  example,  Gale  (ed.),  Holmested  and  Gale  on  The  Judicature  Act  of  Ontario  and 
Rules  of  Practice  (1980). 
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A  good  example  of  the  judicial  attitude  to  contingent  interests  is  the  case 
of  Dowell  v.  Aikenhead.31  The  judgment  debtor  in  this  case  was  one  of  the 
beneficiaries  of  his  father's  estate.  He  was  entitled  to  a  share  in  the  residue  of 
the  estate  of  his  father  after  the  death  of  his  mother,  if  he  survived  her.  The 
Court  dismissed  the  judgment  creditor's  application  for  the  appointment  of  a 
receiver  by  way  of  equitable  execution  on  two  grounds.  First,  it  was  stated  to 
be  the  policy  of  the  courts  to  refuse  to  appoint  a  receiver  for  moneys  payable 
only  upon  the  fulfilment  of  some  contingency.  Secondly,  the  Court  was  not 
satisfied  that  the  judgment  creditor  would  benefit  at  all  from  the  appointment 
of  a  receiver  in  the  circumstances.38 

On  the  other  hand,  a  receiver  was  appointed  by  the  Court  in  Manufactur- 
ers Lumber  Co.  v.  Pigeon,39  in  spite  of  the  fact  that  the  payments  to  be  received 
were  subject  to  the  satisfaction  of  certain  conditions.  There  the  debtor  had 
completed  all  the  work  under  a  contract  for  the  construction  of  pavements,  but 
the  contract  required  that  a  percentage  of  the  contract  price  be  withheld  for 
the  duration  of  the  time  that  the  debtor  was  under  an  obligation  to  maintain 
the  constructed  works.  Middleton,  J.,  however,  chose  to  characterize  the 
amount  withheld  as  a  fund  that  had  been  earned  and  pledged  as  security  for 
the  performance  of  the  contract.  As  a  result,  he  concluded  that  the 
appointment  of  a  receiver  for  this  fund  was  permissible. 

Indicative  of  the  difficulties  that  the  courts  have  had  with  a  judgment 
debtor's  interest  in  a  discretionary  trust  are  the  cases  of  Re  Mclnnes  v. 
McGaw40  and  Re  Karch.41  In  Re  Mclnnes,  the  will  of  the  judgment  debtor's 
mother  empowered  the  executors  of  her  estate  in  their  discretion  to  do  the 
following:42 

...  to  pay  to  or  for  the  benefit  and  advantage  of  her  son  ...  at  such  time  and  in 
such  manner  and  in  such  sums  as  they  might  see  fit,  in  part  or  in  whole,  the 
interest  or  rents  of  her  estate,  leaving  it  to  their  option  and  discretion  whether 
they  should  pay  him  any  sum. 

Boyd,  C,  dismissed  the  application  for  the  appointment  of  a  receiver  on  the 
ground  that  such  an  appointment  should  not  be  made  if  it  was  intended  to 
interfere  with  the  discretion  of  the  trustees.  He  pointed  out  that,  if  the 
appointment  did  not  interfere  with  the  trustees'  discretion,  then  it  would  be 
useless.43 

The  Court  in  Re  Karch  arrived  at  a  contrary  conclusion.  In  this  case,  one- 
fifth  of  the  residuary  estate  under  a  will  was  directed  to  be  held  on  trust  for  the 
judgment  debtor,  and  the  trustees  of  the  estate,  in  their  discretion,  could  pay 


37  [1961]  O.W.N.  174  (H.C.J. ). 

38  The  courts  also  have  refused  to  appoint  a  receiver  in  respect  of  an  unliquidated  claim,  a 
recent  example  being  the  case  of  Scholtz  v.  Martz  (1980),  33  C.B.R.  192  (Ont.  Co.  Ct.). 
See,  also,  Central  Bank  v.  Ellis  ( 1 896),  27  O.R.  583  (Div.  Ct.). 

39  (1910),  22  O.L.R.  36  (H.C.J. ). 

40  (1898),  30  O.R.  38  (Div.  Ct.). 

41  (1922),  53  O.L.R.  1 12  (H.C.  Div.). 

42  Supra,  note  40. 

43  Ibid.,  at  39.  See,  also,  Adams  v.  Cox  (1904),  4  O.W.R.  1 5  (H.C.J. ). 
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to  the  debtor  during  his  lifetime  the  income,  rents  and  profits  produced  by  his 
one-fifth  interest  in  the  residuary  estate.  In  certain  circumstances  the  trustees 
were  obligated  to  withhold  all  income,  but  this  income  then  would  be  allowed 
to  accumulate.  On  the  death  of  the  judgment  debtor,  his  one-fifth  interest  in 
the  residuary  estate  was  to  form  part  of  his  estate.  The  Court  granted  the 
application  for  the  appointment  of  a  receiver  by  way  of  equitable  execution  of 
the  judgment  debtor's  interest  in  the  estate.  Orde,  J.,  was  of  the  view  that  the 
debtor's  interest  was  an  absolute  immediate  gift,  and  that  the  debtor  in  the 
circumstances  could  have  terminated  the  trust  under  the  rule  in  Saunders  v. 
Vautier.44  Orde,  J.,  concluded  that  the  debtor  should  not  be  allowed  to  evade 
payment  of  his  judgment  debts  merely  by  refraining  to  exercise  his  right  to 
terminate  the  trust  and,  therefore,  that  equitable  execution  was  possible  and 
justified  in  the  circumstances. 

At  this  point,  reference  also  should  be  made  to  the  recent  English  case  of 
Levermore  v.  Levermore.45  There  the  plaintifT-wife  applied  for  the  appoint- 
ment of  a  receiver  by  way  of  equitable  execution  of  the  defendant-husband's 
interest  under  a  trust  for  sale  of  the  matrimonial  home,  which  the  defendant 
and  his  brother  owned  as  tenants  in  common.  The  brother  refused  to  consent 
to  a  sale  of  the  house.  Nevertheless,  Balcombe,  J.,  granted  the  wife's 
application  and,  in  addition,  authorized  the  receiver  in  the  name  of  the 
husband  "to  take  any  such  proceedings  as  may  be  necessary  to  enforce  a  sale 
of  the  property".46 


(iv)  Exigible  and  Non-exigible  Property 

We  already  have  pointed  out  that  equitable  execution  was  developed  by 
the  courts  of  equity  to  reach  property  interests  not  subject  to  the  common  law 
writs  of  fieri  facias  or  elegit41  Another  significant  limitation  on  the  remedy 
stemming  from  its  historical  origins  is  its  non-availability  in  the  case  of 
property  interests  that  may  be  reached  by  some  other  means  of  enforcement, 
such  as  execution,  garnishment  or  attachment.  Chattels,48  debts  owing  or 
accruing49  and  stocks50  have  been  held  by  the  courts  to  be  property  or  property 
interests  that  cannot  be  secured  by  the  appointment  of  a  receiver  by  way  of 
equitable  execution.  The  Saskatchewan  courts  have  gone  so  far  as  to  say  that, 


44 


(1841),  4  Bear  115,  afTdCr.  &  Ph.  240,  41  E.R.  482  (Ch.).  For  a  discussion  of  the  rule  in 
Saunders  v.  Vautier,  see  Waters,  Law  of  Trusts  in  Canada  (1974),  at  81 1-26. 

45  [1979]  1  W.L.R.  1277,  [1980]  1  All  E.R.  1  (Fam.  D.). 


46 


47 


48 


49 


50 


Ibid.,  at  6.  Such  proceedings  were  authorized  by  the  Law  of  Property  Act,  1925,  15  &  16 
Geo.  5,  c.  20  (U.K.),  s.  30. 

Supra,  this  Chapter,  Section  1(a). 

Manchester  and  Liverpool  District  Banking  Co.,  Ltd.  v.  Parkinson  (1888),  22  Q.B.D.  173 
(C. A.);  Morgan  v.  Hart,  [1914]  2  K.B.  183(C.A.). 

Trust  and  Loan  Co.  v.  Gorsline  (1888),  12  P.R.  654;  Millar  v.  Thomson  (1900),  19  P.R. 
294  (Div.  Ct.);  O'Donnell  v.  Faulkner  (1901),  1  O.L.R.  21  (H.C.J. );  Re  Asselin  and 
Cleghorn  (1903),  6  O.L.R.  170  (H.C.J.).  See,  also,  Royal  Trust  Co.  v.  Kritzwiser,  [1924]  2 
W.W.R.  760,  [1924]  3  D.L.R.  596  (Sask.  C.A.);  Mennonite  Mutual  Fire  Ins.  Co.  v. 
Heinrichs,  [1932]  1  W.W.R.  218  (Sask.  C.A.);  and  Manchester  and  Liverpool  District 
Banking  Co.,  Ltd.  v.  Parkinson  ( 1 888),  22  Q.B.D.  1 73  (C.A.). 

Herold  v.  Budding  (1916),  37  O.L.R.  605  (H.C.  Div.);  Lehane  v.  Porteous,  [1917]  2 
W.W.R.  560  (Sask.  S.C.). 
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where  the  judgment  debtor  has  made  a  conveyance  of  property  that  is  voidable 
under  The  Fraudulent  Preferences  Act,51  equitable  execution  is  not 
available.52 

A  complementary  restriction  on  the  remedy  of  equitable  execution 
concerns  property  that  is  neither  exigible,  garnishable  nor  attachable. 
Equitable  execution  will  not  assist  the  judgment  creditor  if  the  property  is 
exempt  from  enforcement,  for  example,  a  judgment  debtor's  tools,  which 
normally  would  be  subject  to  execution,  but  which  may  be  exempt  if  they  fall 
within  the  "tools  of  the  trade"  exemption.53  Again,  where  the  property  is  not 
subject  to  execution,  garnishment  or  attachment  because  of  the  nature  of  the 
property  itself,  rather  than  some  legal  impediment  obstructing  enforcement, 
equitable  execution  can  be  of  no  assistance.  In  other  words,  while  equitable 
execution  may  be  granted  where  the  property  in  which  the  debtor  has  an 
interest  is  exigible  but  the  interest  itself  is  not,  it  is  not  available  where  the 
property  is  not  subject  to  some  enforcement  remedy.  Accordingly,  the  courts 
have  held  that  future  wages  and  other  future  debts,54  and  unassignable 
property,55  are  not  subject  to  equitable  execution.  In  Toronto-Dominion  Bank 
v.  Car-Tree  International  Ltd.,56  for  example,  it  was  decided  that  a  receiver 
could  not  be  appointed  for  a  patent  right  that  was  not  subject  to  execution.57 

(v)    The  "Special  Circumstances"  Exception 

In  spite  of  the  restrictive  approach  adopted  by  the  courts  to  the  power  to 
appoint  a  receiver  by  way  of  equitable  execution  found  in  section  19(1)  of  The 
Judicature  Act  and  described  above,  one  general  exception  to  this  narrow  view 
of  the  ambit  of  the  remedy  has  developed  and  gained  acceptance.  In 
Manchester  and  Liverpool  District  Banking  Co.,  Ltd.  v.  Parkinson,5*  referred 
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R.S.S.  1978,  c.  F-21.  In  Ontario,  see  The  Assignments  and  Preferences  Act,  R.S.O.  1970, 
c.  34.  Reform  of  this  Act  as  well  as  The  Fraudulent  Conveyances  Act,  R.S.O.  1970,  c.  182, 
is  considered  in  a  later  Part  of  our  Report  on  the  Enforcement  of  Judgment  Debts  and 
Related  Matters. 

See  Stuart  Bros.  Co.  Ltd.  v.  Saskatoon  Bottling  Co.  Ltd.  (1962),  41  W.W.R.  446  (Sask. 
QB.). 

See,  now,  s.  2.3  and  2.4  of  The  Execution  Act,  R.S.O.  1970,  c.  152,  and  the  discussion  of 
this  exemption  supra,  Chapter  2,  Section  3(b)(ii)a.  See  also  Stoehr  and  McPherson  v. 
Morgan,  [1929]  2  W.W.R.  577  (Sask.  C.A.)  (land  exempt  from  execution  under  a 
homestead  exemption). 

Noriega  v.  Noriega  (1979),  23  O.R.  (2d)  520,  30  C.B.R.  169  (H.C.J.)  and  Commerce 
Capital  Mortgage  Corp.  v.  Leung  (1979),  32  C.B.R.  182  (Ont.  H.C.J.).  Compare  Gorman 
v.  rou«g(1976),2C.P.C.245(Ont.  Dist.  Ct.).  See,also,  For/w  v.  Wagner  {\90&),  9  W.L.R. 
593  (Alta.  S.C.);  Simpson  v.  Simpson  (1934),  49  B.C.R.  288  (S.C.);  Piluk  v.  Piluk  (1962), 
38  W.W.R.  3 1 5  (Man.  Q.B.);  and  Holmes  v.  Millage,  [  1 893]  1  Q.B.  55 1  (C.A.). 

See  Slemin  v.  Slemin  (1903),  7  O.L.R.  67  (H.C.J.)  (unearned  pension);  Melvin  v.  Blore 
(1969),  68  W.W.R.  434  (Man.  Q.B.)  (pension  money);  and  J.  Walls,  Ltd.  v.  Legge,  [1923] 
2  K.B.  240  (C.A.)  (alimony  payments). 

(1967),  63  W.W.R.  1 12  (Sask.  Q.B.). 

This  case  in  effect  has  been  reversed  by  an  amendment  to  The  Executions  Act,  R.S.S. 
1 965,  c.  97:  see  now  s.  1 0  of  The  Executions  Act,  R.S.S.  1 978,  c.  E- 1 2,  which  makes  rights 
under  letters  patent  of  invention  subject  to  execution  "in  like  manner  as  other  personal 
property".  In  Ontario,  see  The  Execution  Act,  R.S.O.  1 970,  c.  1 52,  s.  1 7. 

(1888),  22  Q.B. D.  173  (C. A.). 
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to  above,  the  plaintiff  asked  the  Court  to  appoint  a  receiver  of  certain  chattels 
owned  by  the  judgment  debtor,  and  of  debts  due  and  owing  to  the  judgment 
debtor.  Since  the  property  in  question  was  either  exigible  or  subject  to 
garnishment,  equitable  execution  was  not  ordered.  However,  Fry,  L.J., 
suggested  that  "if  any  special  circumstances  had  existed  shewing  it  to  be  just 
or  convenient  to  make  the  order. . .  the  case  might  have  been  different,  and 
there  might  possibly  have  been  jurisdiction  to  make  such  an  order. .  .".S9  What 
might  constitute  special  circumstances?  Fry,  L.J.,  suggested  that  reliance  on 
this  remedy  "to  prevent  some  one  making  away  with  [the  property]'1  or 
"where,  under  particular  circumstances  it  was  a  more  convenient  mode  of 
procuring  satisfaction  of  the  judgment  than  the  usual  process'1  might 
constitute  special  circumstances.60 

The  existence  of  an  exception  to  the  normal  restrictions  of  the  remedy  of 
equitable  execution  has  been  confirmed  in  subsequent  English  decisions, 
including  Harris  v.  Beauchamp  Bros.61  and  Goldschmidt  v.  Oberrheinische 
Metallwerke.62  While  no  special  circumstances  were  found  to  exist  in  the 
former  case,63  equitable  execution  was  ordered  in  the  latter,  even  though  the 
property  in  question  was  subject  to  garnishment.  In  Goldschmidt,  the 
judgment  debtor's  only  assets  in  England  were  debts  due  and  owing,  and  debts 
that  would  become  due  and  owing.  The  judgment  debtor  was  a  foreigner  and 
the  judgment  creditor  alleged  that  it  was  the  former's  intention  to  collect  all 
moneys  due  to  it  and  to  remove  such  moneys  from  England,  thereby 
preventing  the  judgment  creditor  from  satisfying  his  judgment.  Vaughan 
Williams,  L.J.,  concluded  that  the  judgment  creditor  had  shown  that  the 
appointment  of  a  receiver  by  way  of  equitable  execution  would  be  "a  more 
convenient  mode  of  procuring  satisfaction  of  the  judgment"64  and  that  it  was 
necessary  to  prevent  the  judgment  debtor  "from  making  away  with  property 
liable  to  execution".65  Both  reasons  had  been  recognized  as  special 
circumstances  by  Fry,  L.J.,  in  the  Parkinson  case. 

This  exception  also  would  appear  to  be  well  established  in  Ontario:  the 
Court  in  Wood  v.  Wood66  affirmed  the  existence  of  such  an  exception.  The 
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Ibid.,  at  177. 

Ibid. 

61  [1894]  1  Q.B.  801  (C.A.). 

[1906]  1  K.B.  373  (C.A.).  See,  also,  Morgan  v.  Hart,  [1914]  2  K.B.  183  (C.A.). 

The  Court,  nevertheless,  did  state  as  follows: 

We  are,  however,  far  from  saying  that,  if  a  case  were  established  to  the  satisfaction 
of  the  Court  that  the  defendants  threatened  and  intended  'fraudulently'.  .  .  and  for 
the  purpose  of  delaying  and  defeating  the  creditors.  .  .  it  would  not  justify  the 
interference  of  the  Court. 

Supra,  note  6 1 ,  at  8 1 0- 1 1 . 

Supra,  note  62,  at  376. 

Ibid. 

(1927),  32  O.W.N.  123  (H.C.  Div.):  "It  has  been  held  not  to  be  'just  and  convenient1 
where  there  is  available  the  usual  mode  of  realising  the  judgment  by  fi.  fa.  or  attachment  of 
debts,  unless  it  is  shewn  that  some  special  difficulty  exists.  .  .".  Emphasis  added. 
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exception  was  relied  upon  by  the  Court  in  McCart  v.  McCarf1  to  justify  the 
appointment  of  a  receiver  for  200  small  debts  owing  to  the  judgment  debtor. 
Garnishment  clearly  was  available  to  the  judgment  debtor  in  that  case. 
Nevertheless,  the  Court  granted  the  application  because  "garnishee 
proceedings  would  be  entirely  impracticable  and  inadequate,  and  would 
involve  unnecessary  expense,  without,  in  many  instances,  producing  any 
result".68 

The  special  circumstances  exception  also  appears  to  have  found 
acceptance  in  other  Canadian  jurisdictions.  Reference  to  the  exception  has 
been  made  in  cases  decided  in  Alberta,69  Manitoba70  and  Saskatchewan.71  In 
the  Manitoba  case  of  Garry  Finance  Corp.  v.  Heizman  &  Smith,12  a  receiver 
was  appointed  in  respect  of  a  large  number  of  used  cars,  even  though  the  cars 
were  subject  to  execution.  Because  each  of  the  cars  was  subject  to  a  chattel 
mortgage,  and  their  forced  sale  would  have  yielded  barely  enough  to  cover  the 
encumbrances,  equitable  execution  was  held  to  be  justified.  In  another  case  in 
Alberta,  Manning  Wanless  Building  Supplies  Ltd.  v.  Puskas,13  the  need  to 
issue  a  number  of  garnishment  orders  over  a  period  of  time  in  order  to  attach 
the  rents  owing  to  the  judgment  debtor  was  held  to  be  a  "special  difficulty 
which  justified  equitable  execution".74 

(vi)  Powers  of  a  Receiver  by  way  of  Equitable  Execution 

It  should  be  noted  that  the  powers  of  a  receiver  by  way  of  equitable 
execution,  generally  speaking,  are  quite  limited.  Normally,  the  sole 
responsibility  of  such  a  receiver  is  to  receive  the  property  specified  in  the  order 
of  appointment.  Unless  the  court  otherwise  orders,  he  has  no  power  to  take  any 
positive  action,  whether  it  be  the  institution  of  legal  proceedings  to  bring  in  the 
property  in  question75  or  the  sale  of  property  received.76  If  and  when  he  does 
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[1947]  O.W.N.  48  (H.C.J. ). 

Ibid.,  at  49.  The  Court,  in  Horkins  v.  Horkins  and  McRae  (1975),  25  R.F.L.  76  (Ont. 
H.C.J.),  hinted  at  the  availability  of  equitable  execution.  The  judgment  debtor  was 
substantially  in  arrears  in  his  maintenance  payments  and  admitted  his  intention  of 
denuding  himself  of  all  assets  in  order  to  make  himself  judgment  proof. 

Manning  Wanless  Building  Supplies  Ltd.  v.  Puskas  (1962),  39  W.W.R.  672  (Alta.  S.C., 
T.D.). 

Garry  Finance  Corp.  v.  Heizman  &  Smith,  [1939]  1  W.W.R.  541,  [1939]  2  D.L.R.  758 
(Man.C.A.). 

Langstaffv.  Squirrell,  [1924]  1  W.W.R.  1265,  [1924]  2  D.L.R.  930  (Sask.  C.A.);  Royal 
Trust  Co.  v.  Kritzwiser,  [1924]  2  W.W.R.  760,  [1924]  3  D.L.R.  596  (Sask.  C.A.);  and 
Mennonite  Mutual  Fire  Ins.  Co.  v.  Heinrichs,  [1932]  1  W.W.R.  218  (Sask.  C.A.). 

72  Supra,  note  70. 

73  Supra,  note  69. 

74  The  difficulty  mentioned  by  the  Court  in  Manning  Wanless  would  be  overcome  by  the 
Commission's  recommendations  regarding  continuing  garnishment.  See  discussion  supra, 
Chapter  3,  Section  3. 

75  A  receiver  by  way  of  equitable  execution  may  be  authorized  by  the  court  to  take  such 
action:  see,  for  example,  Mones  &  Co.  v.  McCallum  (1897),  17  P.R.  398  (Div.  Ct.)  and  Re 
Allan,  [1939]  O.W.N.  7(H. C.J. ).  See,  also,  the  recent  English  case  of  Levermore  v. 
Levermore,  [1979]  1  W.L.R.  1277,  [1980]  1  All  E.R.  1  (Fam.  D.). 


76 


SceHeroldv.  Budding  (\9\6),  37  O.L.R.  605  (H.C.  Div.). 
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acquire  possession  of  the  property  to  be  received,  he  is  required  to  deliver  it  up 
to  the  court  that  appointed  him. 


(vii)    Procedure 

Before  completing  our  discussion  of  the  existing  law  of  equitable 
execution,  we  should  say  a  few  words  about  the  procedure  to  be  followed  upon 
an  application  for  the  appointment  of  a  receiver.  It  now  is  settled  law  that  an 
application  for  the  appointment  of  a  receiver  may  be  made  summarily  in  the 
original  action  that  resulted  in  the  judgment.77 

There  have  been  suggestions  in  some  of  the  cases  that,  before  the  court 
will  entertain  an  application  for  the  appointment  of  a  receiver,  certain 
conditions  must  be  satisfied,  for  example,  the  issuance  of  a  writ  of  execution 
and  a  return  of  nulla  bona  by  the  sheriff.  Commenting  on  the  procedure  in  the 
old  Court  of  Chancery  for  the  appointment  of  a  receiver  by  way  of  equitable 
execution,  Smith,  J. A.,  in  Wood  v.  Wood1*  stated  as  follows:79 

...  a  judgment  creditor  asking  for  the  appointment  of  a  receiver  was  required  to 
show  that  he  had  issued  a  writ  of  fi.  fa.,  the  execution  of  which  was  avoided,  and 
that  the  judgment  creditor  had  no  lands,  goods,  or  chattels  and  no  sufficient  debts 
that  could  be  attached. 

In  other  words,  delivery  of  a  writ  of  execution  to  the  sheriff  and  a  return  of 
nulla  bona  by  the  sheriff  would  appear  to  be  the  sine  qua  non  for  the 
appointment  of  a  receiver.80  Walton,  in  Kerr  on  Receivers*1  on  the  other  hand, 
suggests  that  it  is  no  longer  "necessary  to  prove  that  legal  execution  has  been 
exhausted  if  it  is  shown  that  it  would  be  futile".82 

Whether  the  judgment  creditor  applying  for  the  appointment  of  a 
receiver  by  way  of  equitable  execution  always  should  be  required  to  show  that 
he  has  taken  out  a  writ  of  execution  and  that  it  has  been  returned  nulla  bona 
depends  upon  one's  view  of  the  nature  of  the  remedy.  If  the  remedy  is  seen  as 
an  aid  to  legal  execution,  then  perhaps  the  obligation  to  deliver  a  writ  of 
execution  into  the  hands  of  the  sheriff  is  understandable.  To  the  extent  that 
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Kinnear  v.  Clyne  (1909),  18  O.L.R.  457  (Div.  Ct.).  See,  also,  Anglo-Italian  Bank  v. 
Davies  (1878),  9  Ch.  D.  275  (C.A.);  Smith  v.  Cowell  (1880),  6  Q.B.D.  75  (C.A.);  Salt  v. 
Cooper  ( 1 880),  1 6  Ch.  D.  544  (C.A.);  and  Holmes  v.  Millage,  [  1 893]  1  Q.B.  55 1  (C.A.). 

(1927),  32  O.W.N.  123  (H.C.  Div.). 

Ibid. 

It  is  unclear  from  the  judgment  of  Smith,  J. A.,  whether  he  was  of  the  opinion  that  the 
requirements  of  the  procedure  in  the  former  Court  of  Chancery  were  applicable  to  the 
statutory  power  to  appoint  a  receiver  by  way  of  equitable  execution.  Since  the  great 
majority  of  cases  have  held  that  what  is  now  s.  19  of  The  Judicature  Act,  R.S.O.  1970,  c. 
228,  is  simply  a  codification  of  the  former  practice,  it  would  seem  that  a  return  of  nulla  bona 
would  continue  to  be  a  precondition  for  the  appointment  of  a  receiver.  See,  also,  the  early 
case  of  Thomson  v.  Cushing  ( 1 899),  30  O.R.  1 23,  afTd  30  O.R.  388  (Div.  Ct.). 

Walton,  Kerr  on  Receivers  (15th  ed.,  1978).  See,  also,  the  case  of  Barrowman  v.  Fader 
( 1 899),  32  N.S.R.  284  (S.C.),  which  would  seem  to  be  in  accord  with  the  view  found  in  Kerr 
on  Receivers. 

Walton,  ibid.,  at  124,  note  14. 
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equitable  execution  is  seen  as  an  extraordinary  remedy,  again  the  need  for  a 
nulla  bona  return  before  reliance  thereon  is  comprehensible.  If,  however,  the 
appointment  of  a  receiver  is  viewed  as  simply  another  method  of  enforcement, 
neither  of  these  two  prerequisites  seems  sensible.  We  turn  then  to  consider 
what  should  be  the  purpose  and  scope  of  equitable  execution,  beginning  with  a 
review  of  reform  efforts  in  other  jurisdictions. 


(c)     Reform  of  Equitable  Execution  in  Other  Jurisdictions:  A  Survey 

In  recent  years  the  law  of  equitable  execution  has  come  under  review  in  at 
least  four  common  law  jurisdictions:  New  Brunswick,  England,  Northern 
Ireland  and  South  Australia.  We  begin  this  survey  with  a  look  at  the  earliest 
of  these  proposals,  the  recommendations  made  in  Northern  Ireland  in  1965. 


(i)    Northern  Ireland 

The  1965  Report  of  the  Joint  Working  Party  on  the  Enforcement  of 
Judgments,  Orders  and  Decrees  of  the  Courts  in  Northern  Ireland*3  touched 
only  briefly  on  the  subject  of  equitable  execution,  but  contained  two  very 
sweeping  proposals.  First,  the  Northern  Ireland  Report  recommended  that, 
with  certain  exceptions,  the  appointment  of  a  receiver  should  be  available  for 
any  type  of  income  or  future  payment.  The  exceptions  are,  however,  rather 
noteworthy,  and  include  the  following:  debts  subject  to  a  garnishment  order; 
chattels  leviable  under  an  order  of  seizure;  future  earnings  or  salary  unless 
assigned  or  charged;  inalienable  pensions  of  officers  in  the  Armed  Forces;  and 
income  payable  to  the  judgment  debtor  in  the  discretion  of  trustees.84 
Consequently,  many  of  the  present  inadequacies  of  equitable  execution  would 
continue  to  plague  the  remedy  under  the  Northern  Ireland  scheme. 

The  second  major  recommendation  found  in  the  Northern  Ireland  Report 
concerned  the  test  to  be  used  by  the  courts  to  determine  whether  equitable 
execution,  if  available,  should  be  ordered.  Rather  than  inquiring  whether 
some  other  method  of  enforcement  is  available,  it  was  proposed  that  the  courts 
should  be  free  to  order  the  appointment  of  a  receiver  if,  in  all  the 
circumstances  of  the  case,  equitable  execution  was  the  most  convenient  and 
just  remedy  to  adopt. 
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While  the  recommendations  in  the  Northern  Ireland  Report  would  allow 
the  courts  to  adopt  a  much  more  liberal  approach  to  equitable  execution,  some 
problems  still  would  persist.  We  already  have  referred  to  the  fact  that,  under 
the  Northern  Ireland  recommendations,  certain  kinds  of  property  would  not 
be  subject  to  this  remedy.  It  also  should  be  pointed  out  that  the  Northern 
Ireland  Report  made  no  mention  of  the  "special  circumstances"  exception 
discussed  above.86  Without  this  exception,  the  flexibility  of  the  remedy  might 
be  reduced  somewhat;  for  example,  equitable  execution  would  not  be  available 

,3  Report  of  the  Joint  Working  Party  on  the  Enforcement  of  Judgments,  Orders  and 
Decrees  of  the  Courts  in  Northern  Ireland  (1965),  hereinafter  referred  to  as  the  "Northern 
Ireland  Report". 

84  Ibid.,  at  44. 

85  Ibid. 

86  Supra,  this  Chapter,  Section  1  (b)(v). 
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where  there  are  a  great  many  small  debts  to  be  garnished,  as  in  the  case  of 
McCart  v.  McCart?1  or  where  the  debtor  is  the  owner  of  a  large  number  of 
chattels  subject  to  security  agreements,  as  was  the  case  in  Garry  Finance 
Corp.  v.  Heizman  &  Smith}9, 


(ii)  England 

The  Report  of  the  Committee  on  the  Enforcement  of  Judgment  Debts" 
contains  a  more  extensive  examination  of  the  matter  of  equitable  execution 
than  the  Northern  Ireland  Report.  Before  outlining  the  recommendations  of 
the  Payne  Report,  it  should  be  pointed  out  that  some  of  the  judicially  created 
restrictions  on  the  remedy  were  abolished  over  twenty  years  ago  in  England. 
By  virtue  of  section  36(1)  of  the  Administration  of  Justice  Act,  1956,90  the 
High  Court  now  is  empowered  to  appoint  a  receiver  by  way  of  equitable 
execution  "in  relation  to  all  legal  estates  and  interests  in  land".91  Therefore,  as 
a  result  of  section  36(1),  estates  and  interests  in  land  that  may  be  subject  to 
other  methods  of  enforcement  can  now  also  be  the  subject  matter  of  an  order 
for  equitable  execution.  The  limitations  of  section  36(1),  however,  should  be 
noted.  The  section  extends  the  power  to  appoint  a  receiver  to  legal  estates  and 
interests  in  land  only:  the  law  of  equitable  execution  remains  unchanged  in 
respect  of  personal  property. 

Insofar  as  the  recommendations  in  the  Payne  Report  respecting  equitable 
execution  are  concerned,  it  is  important  to  remember  that  the  Report 
proposed  the  creation  of  a  new  Enforcement  Office  that  would  be  "a  new, 
separate  and  autonomous  body"  forming  "part  of  the  judicial  system",  with 
discretion  to  pursue  the  modes  of  enforcement  authorized  by  the  judgment 
creditor.92  In  the  context  of  such  a  discretionary  enforcement  regime,  the 
Payne  Report  opined  that  a  broader  power  to  appoint  a  receiver  would  add  to 
the  flexibility  and  effectiveness  of  the  new  Enforcement  Office,  and 
accordingly  suggested  that  "the  discretion  to  appoint  a  receiver  should  be 
exercised  more  widely  in  the  future".93  Moreover,  it  was  recommended  "that 
the  power  to  appoint  a  receiver  should  operate  on  all  kinds  of  assets,  income 
and  property  of  a  judgment  debtor  whether  legal  or  equitable,  whether 
present,  contingent  or  future".94  Joint  property,  a  judgment  for  payment  into 
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[1947]  O.W.N.  48  (H.C.J. ),  discussed  supra,  this  Chapter,  Section  1  (b)(v). 

[1939]  1  W.W.R.  541,  [1939]  2  D.L.R.  758  (Man.  C.A.),  discussed  supra,  this  Chapter, 
Section  1  (b)  (v). 

(February  1969,  Cmnd.  3909),  hereinafter  referred  to  as  the  "Payne  Report". 

4  &  5  Eliz.  II,  c.  46  (U.K.). 

As  a  result  of  the  decision  of  the  English  Court  of  Appeal  in  Irani  Finance  Ltd.  v.  Singh, 
[1971]  Ch.  59,  [1970]  3  All  E.R.  199  (C.  A.),  the  interest  of  a  joint  tenant  may  be  a  property 
interest  that  is  now  properly  the  subject  matter  of  equitable  execution.  Compare  National 
Westminster  Bank  Ltd.  v.  Allen,  [1971]  2  Q.B.  718,  [1971]  3  W.L.R.  495,  [1971]  3  All 
E.R.  201  (Q.B.). 

Report  of  the  Committee  on  the  Enforcement  of  Judgment  Debts  (February  1969,  Cmnd. 
3909),  at  11 6- 17,  para.  442. 

Ibid.,  at  230,  para.  889. 

Ibid.,  para. 
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court,  funds  in  court,  and  alimony  and  maintenance  payable  to  a  spouse  under 
an  order  of  the  court  were  some  of  the  examples  of  property  interests  that  the 
Report  suggested  should  be  subject  to  equitable  execution.95  In  short,  the 
Payne  Report  would  appear  to  have  envisaged  equitable  execution,  the  power 
to  appoint  a  receiver,  as  another  method  of  enforcement  that  should  be 
available  generally  to  the  new  Enforcement  Office. 


(Hi)    South  Australia 

The  Law  Reform  Committee  of  South  Australia,  in  its  Report  Relating 
to  the  Reform  of  the  Law  on  Execution  of  Civil  Judgments,™  dealt  only  briefly 
with  the  remedy  of  equitable  execution.  The  relevant  recommendations  of  the 
Committee  are  along  the  same  lines  as  the  proposals  regarding  equitable 
execution  in  the  Payne  Report.  For  instance,  it  was  suggested  that  "it  should 
be  possible  to  appoint  a  receiver  even  though  the  remedies  of  execution  at  law 
are  not  exhausted".97  In  addition,  the  Report  recommended  that  "it  should  be 
possible  for  a  receiver  to  be  appointed  with  power  to  act  in  relation  to  all  legal 
estates  and  interests  in  land  and  property  held  at  law".98 


(iv)  New  Brunswick 

The  Law  Reform  Division  of  the  New  Brunswick  Department  of  Justice, 
in  Volume  II  of  the  Third  Report  of  the  Consumer  Protection  Project,"  made 
one  far-reaching  recommendation  for  reform  of  the  law  of  equitable 
execution.  In  considering  this  recommendation,  it  should  be  remembered  that 
the  New  Brunswick  Report  propounded  the  establishment  of  an  enforcement 
regime  in  which  enforcement  personnel  would  exercise  broad  discretionary 
powers.100 

The  major  recommendation  of  the  New  Brunswick  Report,  insofar  as 
equitable  execution  is  concerned,  was  a  proposal  that  the  remedy  be  available 
"where  it  is  a  more  convenient  method  of  execution,  notwithstanding  that 
another  method  of  execution  is  available".101  It  should  be  noted  that,  unlike  the 
Northern  Ireland  Report  and  the  Payne  Report,  the  New  Brunswick  Report 
contemplated  no  restrictions  on  the  kinds  of  property  to  which  equitable 
execution  should  be  applicable.  However,  the  New  Brunswick  Report  did 
recommend  expressly  that  equitable  execution  should  not  be  available  "to 


95  Ibid.,  at  232,  para.  899. 

96  Law  Reform  Committee  of  South  Australia,  Report  Relating  to  the  Reform  of  the  Law 
on  Execution  of  Civil  Judgments  (1974),  hereinafter  referred  to  as  the  "South  Australia 
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Report". 

Ibid.,  at  6. 

Ibid. 

New  Brunswick  Department  of  Justice,  Law  Reform  Division,  Third  Report  of  the 
Consumer  Protection  Project,  Vol.  II,  Legal  Remedies  of  the  Unsecured  Creditor  After 
Judgment  ( 1 976),  hereinafter  referred  to  as  the  "New  Brunswick  Report". 

For  a  discussion  of  the  enforcement  regime  proposed  by  the  Law  Reform  Division,  New 
Brunswick  Department  of  Justice,  see  Chapter  3,  Section  3(d),  of  Part  I  of  our  Report. 

Supra,  note  99,  at  63.  Emphasis  deleted. 
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collect  anything  which  is  exempted  by  statute  from  any  other  means  of 
execution".102 


(d)    The  Case  for  Reform 

It  is  apparent  that  the  remedy  of  equitable  execution  is  of  limited  utility 
at  the  present  time.  Except  in  special  circumstances,103  it  may  assist  a 
judgment  creditor  in  the  enforcement  of  his  judgment  against  only  certain  of 
the  judgment  debtor's  assets;  but  only  where  the  judgment  debtor  has  assets 
that  are  equitable  in  nature,  and  not  subject  to  any  other  method  of 
enforcement,  will  it  be  possible  to  appoint  a  receiver  by  way  of  equitable 
execution.  The  mere  fact  that  equitable  execution  may  be  the  most 
convenient,  the  most  efficacious  and  the  least  expensive  means  of  proceeding 
against  particular  assets  of  the  judgment  debtor  will  not  be  sufficient  to  allow 
the  court  in  most  cases  to  resort  to  this  remedy.  Rather,  the  court  will  be 
restrained  from  ordering  equitable  execution  unless  the  century-old  require- 
ments for  such  relief  are  satisfied. 

The  antiquated  requirements  for  the  appointment  of  a  receiver  by  way  of 
equitable  execution  take  on  even  greater  significance  when  one  considers  that 
few  property  interests  today  are  not  subject  to  either  execution  or  garnish- 
ment. For  example,  under  Ontario's  Execution  Act104  the  interest  of  a 
mortgagor  in  any  mortgaged  lands  and  tenements  is  liable  to  seizure  and  sale 
under  execution.105  It  should  be  remembered  that,  originally,  one  of  the  most 
important  functions  of  equitable  execution  was  the  fact  that  it  could  be  used  to 
secure  a  debtor's  equity  of  redemption.106  Other  interests  in  real  property  now 
exigible  under  The  Execution  Act  include  the  interest  of  a  debtor  in  a 
"mortgage  or  other  instrument  and  in  the  land  therein  described  and  in  the 
money  thereby  secured",107  and  contingent,  executory  and  future  interests  in 
land.108  In  the  case  of  personalty,  many  types  of  property  and  many  kinds  of 
interest  in  personalty  that  at  one  time  were  not  exigible  are  now  amenable  to 
enforcement  pursuant  to  a  writ  of  execution.  Examples  of  such  types  of 
property  or  interest  now  subject  to  seizure  and  sale  include  the  following: 
shares  and  dividends  and  any  equitable  or  other  right,  property,  interest  or 
equity  of  redemption  in  or  in  respect  of  shares  or  dividends;109  all  rights  under 
letters  patent  of  invention  and  any  equitable  or  other  right,  property,  interest 
or  equity  of  redemption  therein;110  and  any  equitable  or  other  right,  property, 


102  Ibid.  Emphasis  deleted.  This  proposal  would  seem  to  be  nothing  more  than  a  codification 
of  the  principle  enunciated  by  the  Court  in  Stoehr  and  McPherson  v.  Morgan,  [1929]  2 
W.W.R.  577  (Sask.  C.A.). 

103  See  supra,  this  Chapter,  Section  l(b)(v). 

104  R.S.O.  1970,  c.  152. 

105  Ibid.,  s.  27(2). 

106  See  supra,  this  Chapter,  Section  l(b)(iii). 

107  Supra,  note  104,  s.  21(2). 

108  Ibid.,  s.  28.  Under  s.  30  of  The  Execution  Act,  "the  title  and  interest  of  a  testator  or 
intestate  in  land  may  be  seized  and  sold  under  an  execution". 

m  Ibid.,s.  14. 

110  Ibid.,  s.ll. 


234 

interest  or  equity  of  redemption  in  or  in  respect  of  any  goods,  chattels  or 
personal  property,  including  leasehold  interests."1 

Under  the  present  law  of  the  enforcement  of  judgment  debts,  certain 
proprietary  interests  and  rights  may  not  be  subject  to  any  method  of 
enforcement.112  Such  interests  and  rights,  however,  are  few  and  far  between. 
Moreover,  as  a  result  of  the  Commission's  recommendations  respecting  the 
scope  of  execution  and  garnishment,  theoretically  at  least,  there  will  be  almost 
no  proprietary  right  or  interest  of  the  judgment  debtor  that  will  not  be  subject 
to  these  remedies.113  Given  the  present  narrow  operational  confines  of 
equitable  execution,  this  method  of  enforcement  would  become  superfluous 
under  the  new  enforcement  regime.  Consequently,  we  recommend  the 
abolition  of  the  present  remedy  of  equitable  execution.  However,  while 
recommending  that  equitable  execution  should  be  abolished,  we  are  of  the 
view  that  the  receivership  function  of  equitable  execution  should  be  retained 
as  a  tool  of  enforcement.  Moreover,  we  consider  that  receivership  should  be 
more  generally  available  and  that  the  powers  that  may  be  exercised  by  such  a 
receiver  should  be  expanded.  We  proceed  now  to  a  discussion  of  these  matters. 


(e)     Receivership:  The  Expanded  Concept 

In  an  earlier  Section  of  this  Chapter,114  we  described  the  proposals  made 
in  four  jurisdictions  for  reform  of  the  law  of  equitable  execution:  Northern 
Ireland,  England,  South  Australia  and  New  Brunswick.  In  each  of  the  studies 
under  consideration,  it  was  recognized  that  receivership  could  play  an  integral 
role  in  the  enforcement  of  judgment  debts,  for  the  most  part  irrespective  of  the 
nature  of  the  property  or  proprietary  interest  concerned.  In  England,  the 
Payne  Report  stated,  for  example,  that  a  more  general  power  to  appoint  a 
receiver  would  add  to  the  flexibility  and  effectiveness  of  the  proposed 
Enforcement  Office.115 

In  the  case  of  the  Payne  Report  and  the  New  Brunswick  Report,116  the 
key  concern  was  that  of  convenience.  Convenience  —  to  the  judgment 
creditor,  to  the  judgment  debtor  and  to  the  proposed  enforcement  regime  — 
also  has  been  one  of  the  Commission's  major  objectives  in  reform  of  the  law  of 
enforcement.  In  all  our  recommendations,  we  have  striven  to  maximize  the 
effectiveness  of  the  various  modes  of  enforcement  and  to  minimize  the 


111  fbid.,s.  18 
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Arguably,  a  person's  interest  in  a  debt  owed  to  him  and  another  jointly  is  not  subject  to 
garnishment:  see  discussion  supra,  Chapter  3,  Section  2(b). 

A  purchaser's  interest  in  an  uncompleted  agreement  of  purchase  and  sale  is  not 
available  under  execution:  see,  for  example,  Kimniak  v.  Anderson  (1929),  63  O.L.R.  428, 
[1929]  1  D.L.R.904(App.Div.). 

113  For  the  Commission's  recommendations  on  the  scope  of  execution  against  personal 
property,  see  supra,  Chapter  2.  For  the  Commission's  recommendations  regarding  the 
scope  of  garnishment,  see  supra,  Chapter  3. 

114  See  supra.  Section  1  (c). 

115  Report  of  the  Committee  on  the  Enforcement  of  Judgment  Debts  (February  1969,  Cmnd. 
3909),  at  228,  para.  878. 

116  See  our  discussion  of  these  two  Reports,  supra,  this  Chapter,  Section  l(c)(ii)  and  Section 
l(c)(iv),  respectively. 
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harassment  of  debtors.  We  believe  that  a  receivership  remedy  of  general 
import  would  contribute  to  a  realization  of  our  objectives.  Therefore,  we 
recommend  that  a  judgment  debt  should  be  enforceable  by  means  of 
receivership,  regardless  of  the  nature  of  the  debtor's  property,  and 
notwithstanding  that  some  other  method  of  enforcement  is  available,  in 
accordance  with  the  recommendations  made  hereafter. 


(i)    The  Receivership  Procedure 

As  we  pointed  out  earlier,  it  is  the  court  that  now  is  authorized  to  appoint 
a  receiver  by  way  of  equitable  execution.  Of  the  studies  that  we  considered 
above,  only  the  Payne  Report  recommended  any  change  in  the  procedure  to  be 
followed  for  the  appointment  of  a  receiver.117  The  Payne  Report  recommended 
that  application  for  the  appointment  of  a  receiver  should  be  made  to  the  new 
Enforcement  Office,  rather  than  to  a  court.  The  courts,  however,  were  not 
bypassed  entirely  by  the  proposals  found  in  the  Payne  Report.  Power  to 
appoint  a  receiver  was  reserved  to  the  courts  "where  there  is  ground  for  belief 
that  the  appointment. . .  is  urgent,  or  when  it  is  sought  to  obtain  an  injunction 
which  is  ancillary  or  incidental  to  the  appointment  of  a  receiver".118  However, 
after  the  appointment  of  a  receiver  in  this  manner,  it  was  the  view  of  the  Payne 
Report  that  "the  receiver  should  pass  under  the  control  of,  and  be  accountable 
to,  the  appropriate  Enforcement  Office".119 

Since  we  view  receivership  as  merely  another  method  of  enforcement, 
consistent  with  our  recommendations  concerning  execution  and  garnishment, 
we  believe  that  judicial  involvement  in  the  appointment  of  a  receiver  should  be 
kept  to  a  minimum.  We  have  arrived  at  this  conclusion  for  two  reasons.  First, 
it  is  the  opinion  of  the  Commission  that  receivership  entails  no  greater  risk  to 
those  concerned  in  the  enforcement  process  than  execution  and  garnishment. 
Like  execution,  receivership,  in  the  usual  case,  will  involve  merely  receiving 
and  selling  the  debtor's  property.120  Secondly,  given  the  degree  of  risk  involved 
in  receivership,  we  do  not  believe  that  the  costs  resulting  from  judicial 
involvement  at  this  stage  can  be  justified. 

The  above  remarks  are  not  intended  to  suggest  that  we  do  not  foresee  the 
need  for  any  judicial  involvement  in  the  receivership  process.  Indeed,  the 
contrary  is  true;  certain  circumstances  call  for  judicial  supervision  of  the 
receivership  remedy.  We  shall  return  to  this  subject  later  in  this  Chapter.121 
Subject  to  certain  proposals  below,  it  is  therefore  recommended  that 
application  for  receivership,  as  in  the  case  of  execution  and  garnishment, 
should  be  made  to  the  enforcement  office,  and  that  a  court  order  for  the 
appointment  of  a  receiver  no  longer  should  be  required. 


For  a  discussion  of  the  substantive  changes  in  the  law  of  equitable  execution  proposed  by 
the  Payne  Report,  supra,  note  1 1 5,  see  supra,  this  Chapter,  Section  1  (c)(ii). 

118  Supra,  note  1 15,  at  231,  para.  893. 

119  Ibid. 

Insofar  as  the  powers  of  a  receiver  under  our  proposals  are  concerned,  see  infra,  this 
Chapter,  Section  l(e)(iii). 
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See  infra,  this  Chapter,  Section  l(e)(iii). 
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In  accordance  with  our  proposals  concerning  initiation  and  specification 
of  active  enforcement  measures,122  we  further  recommend  that  a  creditor  who 
wishes  to  resort  to  the  receivership  remedy  should  be  required  to  instruct  the 
enforcement  office  to  this  effect. 123  In  such  a  case,  as  we  have  previously 
recommended,  the  enforcement  office  should  be  bound  to  accede  to  the 
creditor's  direction,  unless  the  sheriff  knows  or  has  reasonable  grounds  for 
believing  that  in  so  doing  he  would  breach  the  provisions  of  a  statute  or 
regulation  or  otherwise  commit  an  illegality.124 

The  initiation  and  specification  of  active  enforcement  measures  can  give 
rise  to  two  other  scenarios  that  are  noteworthy  insofar  as  receivership  is 
concerned.  First,  a  judgment  creditor,  rather  than  expressly  selecting 
receivership,  may  instruct  the  enforcement  office  to  use  any  and  all 
enforcement  measures  necessary  to  enforce  the  judgment.  Secondly,  the 
enforcement  office  may  be  in  receipt  of  conflicting  or  inconsistent  instructions 
regarding  the  employment  of  receivership.  In  both  these  cases,  the 
Commission  is  of  the  view  that  the  enforcement  office  should  be  free  to  select 
receivership  as  the  most  appropriate  enforcement  measure,  and  we  so 
recommend.  We  further  recommend  that  the  enforcement  office,  in  deciding 
whether  receivership  is  the  most  appropriate  enforcement  remedy  in  a  given 
case,  should  be  under  a  duty  to  act  reasonably  and  in  good  faith  and  should 
have  regard  to  all  the  circumstances  of  the  case,  including  the  amount  that  is 
likely  to  be  collected  by  using  receivership  and  the  probable  costs  of  this 
remedy,  as  compared  to  other  enforcement  methods,  the  nature  of  the  debtor's 
assets,  and  so  on.  It  should  be  noted  that  the  preceding  two  recommendations 
also  are  consistent  with  our  proposals  in  Chapter  3  of  Part  I  of  our  Report 
concerning  the  initiation  and  specification  of  active  enforcement  measures.125 

Where  the  judgment  creditor  has  given  the  enforcement  office  general 
authority  to  proceed,  to  what  extent  should  the  wishes  of  other  judgment 
creditors  and  the  judgment  debtor  be  considered  in  the  selection  of  the  most 
appropriate  method  of  enforcement?  In  the  circumstances  under  considera- 
tion, we  see  no  reason  why  both  the  judgment  creditors  and  the  judgment 
debtor  should  not  be  allowed  to  make  their  views  known  to  the  enforcement 
office.  The  enforcement  office,  however,  should  not  be  bound  by  the 
suggestions  made  by  any  one  judgment  creditor  or  by  the  judgment  debtor; 
rather,  it  should  be  required  to  exercise  its  discretion  in  the  manner  suggested. 
Should  a  judgment  creditor  or  the  judgment  debtor  feel  aggrieved  by  the  mode 
of  enforcement  selected  by  the  enforcement  office  —  in  this  case,  receivership 
—  he  should  be  free  to  challenge  the  decision  made  by  the  enforcement  office 
in  the  courts.126 


122  See  Chapter  3,  Section  5(d),  of  Part  I  of  our  Report  on  the  Enforcement  of  Judgment 
Debts  and  Related  Matters  ( 1 98 1 ). 

123  Ibid. 

124  Ibid. 

125  Ibid.  It  also  should  be  noted  that  the  circumstances  to  be  considered  by  the  enforcement 
office  in  selecting  the  most  appropriate  enforcement  remedy  are  very  similar  to  the  factors 
that  must  be  considered  by  a  court  under  the  present  law  of  equitable  execution:  see  supra, 
this  Chapter,  Section  l(b)(ii). 

126  The  liability  of  the  sheriff  will  be  considered  in  a  later  Part  of  our  Report  on  the 
Enforcement  of  Judgment  Debts  and  Related  Matters. 
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(ii)  The  Receiver 


Who  then  should  act  as  the  receiver  for  the  enforcement  of  a  judgment 
debt?  Under  the  law  of  equitable  execution,  it  would  seem  that  the  creditor 
applying  for  the  appointment  of  a  receiver  may  select  anyone  to  act  as 
receiver,  subject  to  the  court's  approval.127  Normally,  however,  the  sheriff  is 
asked  whether  he  will  consent  to  act  as  receiver  and,  where  he  agrees,  he 
usually  will  be  appointed  receiver  by  the  court. 

We  believe  that  the  practice  of  the  sheriff  acting  as  receiver  should  be 
formalized.  Since  receivership,  under  the  Commission's  recommendations, 
will  become  but  another  method  of  enforcement,  we  are  of  the  opinion  that 
this  remedy,  like  other  enforcement  measures,  should  be  carried  out  by  the 
enforcement  office.128  Therefore,  the  Commission  recommends  that,  unless  the 
court  otherwise  orders,  the  enforcement  office,  in  the  person  of  the  sheriff, 
should  act  as  the  receiver.  We  do  believe,  however,  that  circumstances  may 
arise  that  may  require  the  enforcement  office  to  seek  the  assistance  of  experts 
and  others  to  carry  out  effectively  the  duties  and  obligations  of  receiver. 
Consequently,  we  recommend  that  the  enforcement  office  should  be 
empowered  to  retain  experts  and  agents  to  assist  it  in  the  performance  of  its 
receivership  function. 

We  have  recommended  that,  generally  speaking,  the  enforcement  office 
should  act  as  receiver.  However,  because  the  particular  circumstances  of  a 
case  may  require  special  expertise  or  special  skills  not  normally  found  in  the 
enforcement  office,  we  are  of  the  view  that  the  court  should  be  empowered  to 
appoint  some  other  body  or  person  to  act  as  receiver.  In  such  cases,  we  believe 
the  court  can  play  a  useful  role.  Accordingly,  we  recommend  that,  upon  the 
application  of  a  judgment  creditor,  the  judgment  debtor  or  the  enforcement 
office  itself,  the  court  should  be  empowered  to  appoint  someone  other  than  the 
enforcement  office  to  act  as  receiver.  Insofar  as  the  authority  of  such  a  receiver 
to  retain  the  assistance  of  experts  and  agents  is  concerned,  we  recommend  that 
the  court  appointing  the  receiver  should  be  empowered  to  authorize  the 
receiver  to  seek  the  advice  or  assistance  of  experts  and  others. 


(Hi)    The  Powers  of  the  Receiver 

a.    Sale  of  the  Property  Received 

Regarding  the  powers  of  a  receiver,  at  the  present  time  a  receiver  by  way 
of  equitable  execution  has  only  limited  powers:  his  main,  and  usually  his  sole, 
responsibility  is  to  receive  the  property  specified  in  the  order  appointing  him 
receiver.  A  receiver  by  way  of  equitable  execution  is  not  authorized  to  sell  the 
property  received;129  rather,  he  must  deliver  up  the  property  to  the  court.  On 
occasion,  however,  a  receiver  may  be  vested  with  some  additional  powers,  for 


127  It  would  seem  that  the  execution  creditor  himself  may  even  be  appointed  receiver:  see 
Fuggle  v.  Bland  ( 1 883),  1 1  Q.B.D.  711. 

128  See  Chapter  1  and  Chapter  3,  Section  2,  of  Part  I  of  our  Report  on  the  Enforcement  of 
Judgment  Debts  and  Related  Matters  (1981). 

129  See,  for  example,  Herold  v.  Budding  (1916),  37  O.L.R.  605.  (H.C.  Div.). 
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example,  the  power  to  institute  legal  proceedings  to  bring  in  the  property  that 
is  the  subject  of  the  receivership  order.130 

Receivers  in  some  American  jurisdictions  may  be  empowered  to  sell 
property  in  satisfaction  of  the  judgment  debt;  this  is  the  case,  for  example,  in 
the  two  largest  states,  New  York131  and  California.132  Given  the  Commission's 
recommendations  regarding  the  receivership  remedy,  particularly  the 
recommendation  to  make  receivership  simply  an  additional  alternative  mode 
of  enforcement,  we  believe  that  the  power  to  dispose  of  property  received 
should  be  among  the  receiver's  powers.  Where  the  enforcement  office  acts  as 
receiver,  we  see  no  need  to  require  prior  court  approval  for  the  sale  of  the 
debtor's  property.  The  sale  of  property  seized  from  the  debtor  by  the 
enforcement  office,  without  prior  court  approval,  is  one  of  the  principal 
functions  of  the  sheriffs  office,  and  we  see  no  grounds  to  distinguish  the  sale  of 
property  seized  from  the  debtor  or  a  third  party  from  the  sale  of  property 
received  by  the  enforcement  office  under  a  notice  of  receivership.133 
Accordingly,  we  recommend  that  the  enforcement  office  should  be  empowered 
to  sell  any  property  realized  by  way  of  receivership  in  the  same  manner,  and 
subject  to  the  same  rights  and  liabilities,  recommended  by  the  Commission  for 
the  sale  of  the  debtor's  personal  property  and  real  property  acquired  under  a 
writ  of  enforcement.134 

Where  someone  other  than  the  enforcement  office  is  appointed  receiver, 
we  recommend  that  the  court  should  be  empowered  to  specify  the  sale  powers 
of  the  receiver,  if  any.  The  court,  in  such  a  case,  will  be  in  the  best  position  to 
decide  whether  sale  of  the  property  received  should  be  permitted,  and  the 
manner  in  which  any  sale  should  be  conducted. 


b.    Management  of  the  Property  Received 

We  do  not  believe,  however,  that  receivership  should  be  limited  only  to 
the  receipt  and  sale  of  the  judgment  debtor's  property.  There  may  well  be 
cases  in  which  it  would  be  useful  to  cloak  the  receiver  with  additional  powers, 
such  as  the  power  to  administer  or  manage  the  property  that  is  the  subject  of 
receivership.135  Assume,  for  example,  that  the  enforcement  office  acts  as  the 
receiver  of  rents  due  to  the  judgment  debtor,  the  owner  of  an  apartment 
building.  Operating  expenses  that  normally  are  financed  out  of  such  rents  may 
have  to  be  paid;  certain  repairs  may  have  to  be  effected  to  the  building.  In 
appropriate  circumstances,  should  not  the  receiver  be  empowered  to  make 
such  repairs  or  pay  or  incur  such  expenses? 


130  Mones  &  Co.  v.  McCallum  (1897),  17  P.R.  398  (Div.  Ct.)  and  Re  Allan,  [1939]  O.W.N. 
7  (H.C.J.).  See,  also,  the  recent  English  case  of  Levermore  v.  Levermore,  [1979]  1  W.L.R. 
1277,  [1980]  1  A11E.R.  1  (Fam.  D.). 

131  New  York  Civil  Practice  Law  and  Rules,  s.  5228(a). 

132  California  Code  of  Civil  Procedure,  s.  568.5. 

133  Regarding  the  binding  of  the  debtor's  property  by  a  notice  of  receivership,  see  infra,  this 
Chapter,  Section  l(e)(iv). 

134  See  supra,  Chapter  2,  Section  4,  for  the  Commission's  recommendations  pertaining  to  sale 
of  personal  property  that  has  been  seized  under  a  writ  of  enforcement.  The  sale  of  land 
owned  by  a  debtor  in  satisfaction  of  a  judgment  debt  is  considered  in  Part  III  of  our  Report. 


135 


See  Cadogan  v.  Lyric  Theatre,  Ltd.,  [1894]  3  Ch.  338  (C.A.). 
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We  believe  that  legislation  along  the  lines  of  section  5228(a)  of  the  New 
York  Civil  Practice  Law  and  Rules  should  be  introduced  in  Ontario  to  enable 
the  enforcement  office  or  any  other  person  appointed  as  receiver  to  manage  the 
property  received.  Section  5228(a)  provides  as  follows:136 

5228. (a)  Upon  motion  of  a  judgment  creditor,  upon  such  notice  as  the  court 
may  require,  the  court  may  appoint  a  receiver  who  may  be  authorized  to 
administer,  collect,  improve,  lease,  repair  or  sell  any  real  or  personal  property  in 
which  the  judgment  debtor  has  an  interest  or  to  do  any  other  acts  designed  to 
satisfy  the  judgment.  As  far  as  practicable,  the  court  shall  require  that  notice  be 
given  to  the  judgment  debtor  and  to  any  other  judgment  creditors  of  the  judgment 
debtor.  The  order  of  appointment  shall  specify  the  property  to  be  received,  the 
duties  of  the  receiver  and  the  manner  in  which  they  are  to  be  performed.  A 
receiver  shall  have  no  power  to  employ  counsel  unless  expressly  so  authorized  by 
order  of  the  court .... 

It  may  be  argued  that  the  introduction  of  a  management  power  would  be  a 
departure  from  the  type  of  enforcement  regime  envisaged  by  the  Commission, 
and  that,  because  of  the  very  nature  of  the  power,  it  perhaps  may  be  subject  to 
some  abuse.  While  these  arguments  cannot  be  dismissed  out  of  hand,  we  have 
concluded  that  a  management  power  can  be  justified. 

First,  we  are  of  the  view  that  such  power  will  help  to  ensure  that  both  the 
judgment  debtor  and  his  judgment  creditors  are  accorded  fair  treatment  by 
the  law.  If,  for  example,  administration  of  the  property  received  will  lead  to  an 
increase  in  the  proceeds  eventually  realized  therefrom,  the  debtor,  his 
creditors  and  the  public  stand  to  benefit.137  Secondly,  we  believe  that  the 
flexibility  of  the  recommended  enforcement  regime  will  be  enhanced  by  the 
availability,  in  appropriate  circumstances,  of  a  management  power.  Thirdly,  it 
is  the  opinion  of  the  Commission  that  the  possibility  of  abuse  can  be  reduced 
substantially,  if  not  virtually  eliminated,  by  judicial  supervision  of  the  use  of 
the  management  power,  as  recommended  below. 

As  we  have  stated  in  Part  I  and  earlier  in  this  Chapter,  we  are  of  the 
opinion  that  judgment  creditors  should  take  the  initiative  in  selecting  the  type 
of  enforcement  measures  to  be  employed.138  This  philosophy,  we  believe, 
applies  equally  in  respect  of  the  proposed  power  to  administer  or  to  manage 
the  judgment  debtor's  property  pursuant  to  receivership.  Therefore,  it  is 
recommended  that,  where  the  judgment  creditors  all  agree  to  direct  the 
enforcement  office,  acting  as  receiver,  to  manage  the  property  in  question,  the 
enforcement  office  should  be  required  to  follow  the  direction.  However,  given 
the  unusual  nature  of  a  management  power  and  the  possible  undue 
interference  in  the  judgment  debtor's  affairs  as  a  result  of  its  exercise,  we 
believe  that  the  judgment  debtor  should  have  the  right  to  challenge  the  use  of 


136  Emphasis  added. 

137  In  the  Practice  Commentaries  in  Vol.  7B,  McKinney's  Consolidated  Laws  of  New  York 
(Annotated),  at  308,  we  find  the  following  example: 

A  given  item  or  parcel  of  property  may  have  no  current  market,  or  only  a 
poor  one,  yet  it  may  be  income-producing.  A  receiver  could  manage  the 
property  —  a  business,  a  multiple  dwelling,  etc.  —  under  instructions  to  allot  a 
given  portion  of  its  income  towards  satisfaction  of  the  judgment.  This  obviously 
requires  a  special  showing  and  is  not  favored  by  the  courts  .  .  .  But  in  a  unique 
situation,  especially  when  the  amount  of  the  judgment  makes  the  continuing 
expense  of  such  a  receivership  reasonable  in  context,  the  appointment  is  perm- 
issible. 

138  See  Part  I,  Chapter  3,  Section  5(d)  and  supra,  this  Chapter,  Section  1  (e)(i). 
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this  management  power.  Consequently,  we  recommend  that  the  enforcement 
office,  before  employing  this  power,  should  be  required  to  notify  the  debtor  of 
the  instructions  of  the  judgment  creditors  and  to  advise  the  judgment  debtor  of 
his  right  to  apply  to  the  court  to  challenge  resort  to  the  management  power.  If, 
on  the  other  hand,  all  the  judgment  creditors  object  to  the  enforcement  office 
acting  as  receiver-manager,  we  recommend  that  the  enforcement  office  should 
not  be  entitled  to  manage  or  administer  the  debtor's  property. 

It  may  well  be,  however,  that  the  judgment  creditors  do  not  agree  on  the 
desirability  of  cloaking  the  receiver  with  a  power  to  manage.  Unlike  our 
previous  recommendation  in  respect  of  conflicting  or  inconsistent  judgment 
creditor  instructions,139  we  recommend  that  the  enforcement  office  in  such 
circumstances  should  have  recourse  to  the  management  power  only  after  the 
court  has  authorized  its  use.  In  addition,  as  we  have  pointed  out  earlier,  the 
enforcement  office  may  have  decided  to  act  as  a  receiver  in  a  case  where  it  has 
received  only  general  instructions  to  enforce  the  judgment  in  the  most 
appropriate  manner  in  all  the  circumstances.140  We  recommend  that,  in  such  a 
case  also,  the  enforcement  office  should  not  be  able  to  embark  on  a  course  of 
administration  of  the  debtor's  property  without  prior  court  approval.  Because 
of  the  extraordinary  nature  of  the  management  power,  we  are  of  the  view  that 
judicial  supervision  of  resort  to  the  management  power  in  these  circumstances 
is  advisable.  In  each  of  the  circumstances  outlined  above,  the  debtor  and  his 
creditors,  of  course,  would  be  free  to  contest  the  sheriffs  application. 

To  this  point  in  our  discussion  of  the  power  to  manage  or  to  administer 
the  debtor's  property,  it  has  been  assumed  that  the  receiver  would  be  the 
enforcement  office.  However,  we  have  recommended  that  the  court  should  be 
able  to  appoint  some  other  person  to  act  as  a  receiver.141  Insofar  as  the  right  of 
such  a  receiver  to  act  as  a  receiver-manager  is  concerned,  as  in  the  case  of  the 
power  to  sell  the  property  received,142  we  believe  that  this  is  a  matter  for  the 
court  making  the  appointment  to  decide.  Where  the  need  to  manage  or 
administer  the  property  arises  subsequent  to  the  receiver's  appointment,  and 
the  order  making  the  appointment  fails  to  authorize  such  a  power,  it  is 
recommended  that  the  receiver  should  be  able  to  apply  to  the  court,  upon 
notice  to  all  concerned,  for  such  authorization. 

(iv)      The  Binding  of  the  Debtor's  Property:  Notice  of 
Receivership 

Earlier  in  this  Part  of  our  Report,  we  discussed  how  the  judgment 
debtor's  property  would  be  bound  under  execution143  and  garnishment.144  In 
the  case  of  the  former,  the  judgment  debtor's  property  in  some  cases  will  be 


H9 


See  supra,  this  Chapter,  Section  1  (e)(i). 

140  Ibid. 

141  See  supra,  this  Chapter,  Section  1  (e)(ii). 

142  See  supra,  this  Chapter,  Section  1  (e)(iii)b. 

143  See  supra,  Chapter  2,  Section  3(a)(ii)  and  3(b)(i)b(2). 

144  See  supra,  Chapter  3,  Section  6(c)(iv). 
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bound  by  service  of  a  notice  of  seizure  on  a  third  party;145  in  the  case  of  the 
latter,  present  and  conditional,  contingent  and  future  debts  may  be  bound  by 
delivering  a  notice  of  garnishment  to  the  third  person  or  garnishee  responsible 
for  the  debt.146  We  believe  that  receivership,  too,  should  be  effected  by  means 
of  a  notice.  Therefore,  we  recommend  that  delivery  of  a  notice  of  receivership 
to  the  person  in  possession  of  the  property  in  question,  or  to  the  person  who  is 
or  may  become  indebted  to  the  judgment  debtor,  should  be  sufficient  to  bind 
the  property  or  debt.  Consistent  with  the  fact  that  receivership,  under  the 
Commission's  recommendations,  would  be  simply  an  alternative  method  of 
enforcement,  we  further  recommend  that  the  notice  of  receivership  should 
operate  as  a  restraining  order  against  the  transfer,  disposition,  conveyance  or 
assignment  of  the  property  or  debt.  Finally,  we  recommend  that  a  notice  of 
receivership  also  should  be  delivered  to  the  judgment  debtor. 


2.   CHARGING  ORDERS  AND  STOP  ORDERS 

The  final  two  methods  of  enforcement  that  we  consider  in  this  Chapter 
are  the  charging  order  and  the  stop  order;  the  availability  of  both  is  restricted 
to  narrow  circumstances.  Once  again,  a  brief  historical  exegesis  of  the 
development  of  these  two  remedies  may  be  useful. 


(a)    A  History 

As  in  the  case  of  equitable  execution,  the  origins  of  the  charging  order 
and  the  stop  order  as  methods  of  enforcement  can  be  traced  back  to  nineteenth 
century  England.  It  should  be  remembered  that  at  common  law  there  were 
many  types  of  property  that  were  not  exigible  under  any  of  the  common  law 
writs,  such  as  the  writ  of  fieri  facias  and  the  writ  of  elegit.  Many  of  the 
deficiencies  of  the  common  law  in  this  regard  were  corrected  in  England  by  the 
enactment  of  the  Judgments  Act,  1838U1  and  the  Judgments  Act,  1840.m 

At  common  law,  for  example,  many  choses  in  action  could  not  be  seized 
and  sold  under  an  execution.  Section  12  of  the  Judgments  Act,  1838 
substantially  remedied  this  situation.  By  virtue  of  this  provision,  such  things  as 
money  or  banknotes,  cheques,  bills  of  exchange,  promissory  notes,  bonds, 
mortgages,  specialities  and  other  securities  for  money  were  made  subject  to 
execution  for  the  first  time.  Similar  legislation  was  introduced  in  Canada 
shortly  thereafter,  with  the  present  Ontario  successor  to  this  legislation  being 
section  1 9  of  The  Execution  Act.149 

Other  kinds  of  property  also  were  made  available  to  the  judgment 
creditor  for  the  satisfaction  of  his  judgment  debt  by  the  Judgments  Act,  1838, 
particularly  government  stock,  funds  or  annuities,  and  stock  or  shares  of  or  in 


145  For  the  effect  of  a  notice  of  seizure  in  three  different  contexts,  see  supra.  Chapter  2, 
Sections  3(b)(i)b(2),  3(b)(i)b(3)2  and  3(b)(i)b(7). 

146  For  the  effect  of  a  notice  of  garnishment,  see  supra,  Chapter  3,  Section  6(c)(iv). 

147  1  &2Vict.,c.  110  (U.K.). 

148  3  &  4  Vict.,  c.  82  (U.K.). 

149  R.S.O.  1970,  c.  152. 
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public  companies,  belonging  to  the  judgment  debtor.  Unlike  the  choses  in 
action  referred  to  above,  however,  these  different  kinds  of  property  were  not 
made  subject  to  seizure  and  sale  under  execution.  Rather,  sections  14  and  15 
of  the  Act  provided  for  an  altogether  different  procedure  to  secure  this 
property:  an  application  by  the  judgment  creditor  for  a  charging  order.  Once 
granted  by  the  court,  a  charging  order  would  restrain  the  transfer  of  the 
property  charged.  A  charging  order,  moreover,  would  "entitle  the  judgment 
creditor  to  all  such  remedies  as  he  would  have  been  entitled  to  if  such  charge 
had  been  made  in  his  favour  by  the  judgment  debtor".150 

Section  1  of  the  Judgments  Act,  1840,  mentioned  above,  was  more  or  less 
a  "housecleaning"  measure.  It  would  appear  that  this  provision  was  enacted  to 
ensure  that  certain  interests  in,  and  income  from,  the  different  types  of 
property  referred  to  in  section  14  of  the  Judgments  Act,  1838  would  be 
comprehended  by  the  charging  order  remedy.  Accordingly,  section  14  was 
extended  to  cover  any  "interest  of  any  judgment  debtor,  whether  in  possession, 
remainder  or  reversion,  and  whether  vested  or  contingent,  as  well  in  any  such 
stocks,  funds,  annuities,  or  shares"  and  "the  dividends,  interest  and  annual 
produce  of  any  such  stocks,  funds,  annuities,  or  shares".  Finally,  section  1  of 
the  Judgments  Act,  1840  extended  the  availability  of  the  charging  order  to  any 
stock,  funds,  annuities  or  shares  standing  in  the  name  of  the  accountant 
general  of  the  Court  of  Chancery  or  the  accountant  general  of  the  Court  of 
Exchequer  and  to  any  interest,  dividends  or  produce  of  such  property.  The 
provisions  of  the  Judgments  Act,  1838  and  the  Judgments  Act,  1840, 
discussed  above,  have  been  incorporated  in  substance  in  Order  50,  Rule  2,  of 
the  English  Rules  of  the  Supreme  Court  1 965. 1SI 

Legislation  along  these  lines  was  first  introduced  in  Ontario  in  1897. 
Sections  21,  22  and  23  of  The  Administration  of  Justice  ActlS2  substantially 
reproduced  sections  1 4  and  1 5  of  the  Judgments  Act,  1838  and  section  1  of  the 


150  Supra,  note  147,  s.  14. 
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Ord.  50,  r.  2,  provides  as  follows: 

2.-(l)  The  Court  may  for  the  purpose  of  enforcing  a  judgment  or  order  for  the 
payment  of  an  ascertained  sum  of  money  to  a  person  by  order  impose  on  any  interest 
to  which  the  judgment  debtor  is  beneficially  entitled  in  such  of  the  securities  to  which 
this  rule  applies  as  may  be  specified  in  the  order  a  charge  for  securing  payment  of  the 
amount  due  under  the  judgment  or  order  and  interest  thereon. 

(2)  Any  such  order  shall  in  the  first  instance  be  an  order  to  show  cause,  specifying 
the  time  and  place  for  further  consideration  of  the  matter  and  imposing  the  charge 
until  that  time  in  any  event. 

(3)  The  securities  to  which  this  rule  applies  are  — 

(a)  any  government  stock,  and  any  stock  of  any  company  registered  under 
any  general  Act  of  Parliament,  including  any  such  stock  standing  in  the 
name  of  the  Accountant  General,  and 

(b)  any  dividend  of  or  interest  payable  on  such  stock. 

(4)  In  this  Order  "government  stock"  means  any  stock  issued  by  Her  Majesty's 
government  in  the  United  Kingdom  or  any  funds  of  or  annuity  granted  by  that 
government,  and  "stock"  includes  shares,  debentures  and  debenture  stock. 

R.S.O.  1897,  c.  324. 
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Judgments  Act,  1840.  These  provisions  now  are  incorporated  in  section  143  of 
the  present  Ontario  Judicature  Act,153  which  reads  as  follows: 

1 43. -( 1 )  If  a  person  against  whom  a  judgment  has  been  entered  in  any  of  Her 
Majesty's  courts  in  Ontario  has  any  government  stock,  funds  or  annuities,  or  any 
stock  or  shares  of  or  in  a  public  company  in  Ontario,  whether  incorporated  or  not, 
standing  in  his  name  in  his  own  right,  or  in  the  name  of  any  person  in  trust  for 
him,  a  judge  of  the  Supreme  Court,  on  the  application  of  any  judgment  creditor, 
may  order  that  the  stock,  funds,  annuities,  or  shares  or  such  of  them  or  such  part 
thereof  as  he  thinks  fit  shall  stand  charged  with  the  payment  of  the  amount  for 
which  judgment  has  been  so  recovered,  and  interest  thereon,  and  the  order 
entitles  the  judgment  creditor  to  all  such  remedies  as  he  would  have  been  entitled 
to  if  the  charge  had  been  made  in  his  favour  by  the  judgment  debtor;  but  no 
proceedings  shall  be  taken  to  have  the  benefit  of  the  charge  until  after  the 
expiration  of  six  months  from  the  date  of  the  order. 

(2)  Every  such  order  shall  be  made  in  the  first  instance  ex  parte  and  without 
any  notice  to  the  judgment  debtor  and  is  an  order  to  show  cause  only,  and  the 
order,  if  any  government  stock,  funds  or  annuities  standing  in  the  name  of  the 
judgment  debtor  in  his  own  right  or  in  the  name  of  any  person  in  trust  for  him  are 
to  be  affected,  restrains  any  transfer  thereof  being  made  in  the  meantime  and 
until  the  order  has  been  made  absolute  or  discharged;  and  if  any  stock  or  shares  of 
or  in  any  public  company  standing  in  the  name  of  the  judgment  debtor  in  his  own 
right  or  in  the  name  of  any  person  in  trust  for  him  are  to  be  affected  by  the  order, 
in  like  manner  restrains  such  public  company  from  permitting  a  transfer  thereof. 

(3)  If,  after  notice  of  such  order  to  the  person  to  be  restrained  thereby,  or,  in 
the  case  of  a  corporation,  to  any  authorized  agent  of  the  corporation,  and  before 
the  order  is  discharged  or  made  absolute,  the  corporation  or  person  permits  any 
such  transfer  to  be  made,  the  corporation  or  person  so  permitting  the  transfer  is 
liable  to  the  judgment  creditor  for  the  value  or  amount  of  the  property  so  charged 
and  so  transferred,  or  such  part  thereof  as  is  sufficient  to  satisfy  his  judgment,  and 
no  disposition  of  the  judgment  debtor  in  the  meantime  is  valid  or  effectual  as 
against  the  judgment  creditor. 

(4)  Unless  the  judgment  debtor,  within  a  time  to  be  mentioned  in  such  order, 
shows  to  a  judge  sufficient  cause  to  the  contrary,  the  order  shall,  after  proof  of 
notice  thereof  to  the  judgment  debtor,  his  solicitor  or  agent,  be  made  absolute. 

(5)  A  judge,  upon  the  application  of  the  judgment  debtor  or  any  person 
interested,  may  discharge  or  vary  such  order. 

(6)  This  section  extends  to  the  interest  of  a  judgment  debtor,  whether  in 
possession,  remainder,  or  reversion,  and  whether  vested  or  contingent  as  well  in 
any  stock,  funds,  annuities  or  shares,  as  also  in  the  dividends,  interest  or  annual 
produce  of  any  such  stock,  funds,  annuities  or  shares. 

(7)  Where  such  a  judgment  debtor  has  an  estate,  right,  title  or  interest,  vested 
or  contingent,  in  possession,  remainder,  or  reversion  in  or  to  stock,  funds, 
annuities  or  shares  standing  in  the  name  of  The  Accountant  of  the  Supreme 
Court  or  in  or  to  the  dividends,  interest  or  annual  produce  thereof,  the  judge  may 
make  any  order  as  to  the  stock,  funds,  annuities  or  shares,  or  the  interest, 
dividends  or  annual  produce  thereof,  in  the  same  way  as  if  the  same  had  been 
standing  in  the  name  of  a  trustee  of  the  judgment  debtor. 

(8)  No  such  order  as  to  any  stock,  funds,  annuities  or  shares  standing  in  the 
name  of  the  Accountant,  or  as  to  the  interest,  dividends  or  annual  produce 


153 


R.S.O.  1970,  c.  228. 
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thereof,  prevents  any  incorporated  bank  or  any  public  company  from  permitting  a 
transfer  of  the  stock,  funds,  annuities  or  shares,  or  payment  of  the  interest, 
dividends  or  annual  produce  thereof,  in  such  manner  as  the  Supreme  Court 
directs,  or  has  any  greater  effect  than  if  the  judgment  debtor  had  charged  the 
stock,  funds,  annuities  or  shares,  or  the  interest,  dividends  or  annual  produce 
thereof,  in  favour  of  the  judgment  creditor  with  the  amount  of  the  sum  mentioned 
in  the  order. 

With  respect  to  public  company  shares,  any  interest  therein  and  income 
derived  therefrom,  it  is  interesting  to  note  that  legislation  authorizing  the 
seizure  and  sale  of  shares  in  incorporated  companies  was  enacted  in  the 
Provinces  of  Canada  as  early  as  1849.154  Today,  "[s] hares  and  dividends  and 
any  equitable  or  other  right,  property  interest  or  equity  of  redemption  in  or  in 
respect  of  shares  or  dividends  in  a  chartered  bank  or  a  corporation  having 
transferable  shares"  are  subject  to  seizure  and  sale  under  execution  by  virtue 
of  section  14(1)  of  The  Execution  Act.  Section  14(6)  of  this  Act  provides  as 
follows: 

14. -(6)  Nothing  in  this  Act  affects  any  remedy  that  the  execution  creditor 
might,  without  this  Act,  have  had  against  any  such  share  or  the  dividends, 
premiums,  bonuses  or  other  pecuniary  profits  in  respect  thereof .... 

Accordingly,  it  would  seem  that  a  judgment  creditor  may  have  a  choice  of 
enforcement  remedies  against  shares  owned  by  his  judgment  debtor  in  a 
public  company:  seizure  and  sale  thereof  or  enforcement  by  means  of  a 
charging  order. 

Another  area  of  the  law  of  enforcement  of  judgment  debts  where  the 
charging  order  has  a  role  to  play  is  in  respect  of  partnership  property.  In 
England  until  1 890,  and  in  Ontario  until  1 9 1 3,  a  personal  judgment  against  a 
partner  could  be  enforced  against  his  interest  in  partnership  assets  by  means 
of  a  writ  of  execution.  The  consequences  of  allowing  a  judgment  creditor  to 
proceed  in  this  way  were  described  by  Lindley,  L.J.,  in  Brown,  Janson  &  Co.  v. 
Hutchinson  &  Co.  as  follows:155 

When  a  creditor  obtained  a  judgment  against  one  partner  and  he  wanted  to 
obtain  the  benefit  of  that  judgment  against  the  share  of  that  partner  in  the  firm, 
the  first  thing  was  to  issue  a  fi.  fa.,  and  the  sheriff  went  down  to  the  partnership 
place  of  business,  seized  everything,  stopped  the  business,  drove  the  solvent 
partners  wild  and  caused  the  execution  creditor  to  bring  an  action  in  Chancery  in 
order  to  get  an  injunction  to  take  an  account  and  pay  over  that  which  was  due  by 
the  execution  debtor. 

To  avoid  such  unfortunate  results,  the  English  Partnership  Act,  1890156 
prohibited  resort  to  execution  against  partnership  property  except  on  a 
judgment  against  the  partnership,  and  a  charging  order,  backed  by 
receivership,  became  the  only  mode  of  enforcement  for  partnership  property 
in  the  case  of  a  judgment  against  one  partner  personally.  Lindley,  L.J., 
described  this  new  procedure  in  Brown,  Janson  &  Co.  v.  Hutchinson  &  Co.  in 
the  following  terms:157 


154  An  Act   to  provide  for  the  Seizure  and  Sale  of  Shares   in  the   Capital  Stock   of 
Incorporated  Companies,  12  Vict.,c.  23  (Can.). 

155  [1895]  1  Q.B.  737  (C.A.),  at  738-39. 

156  53  &  54  Vict,  c.  39  (U.K.),  s.  23. 

157  Supra,  note  155,  at  739-40. 
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It  simply  amounts  to  this  —  that  the  interest ...  is  charged  just  as  if  [the  debtor] 
had  given  an  equitable  charge  over  his  interest.  It  does  not  harass  or  affect  the 
other  partners  in  the  least.  Then,  in  order  to  give  effect  to  that  charge,  provision  is 
made  for  the  appointment  of  a  receiver  of  that  partner's  share  and  profits  .  .  .  But 
then  that  does  not  produce  money,  except  money  which  the  co-partners  may  hand 
over,  or  could  hand  over  to  the  judgment  debtor  partner  if  it  were  not  for  the 
receiver.  In  order  to  get  the  full  benefit  of  the  charge  ...  an  order  may  be  made  to 
take  an  account  of  what  is  due  from  co-partners  to  the  judgment  debtor  partner 


The  Ontario  equivalent  to  section  23  of  the  English  Partnership  Act, 
1890,  is  Rule  551  of  the  Supreme  Court  of  Ontario  Rules  of  Practice.  This 
Rule  provides  as  follows: 

551.-(1)  Under  an  execution  against  one  partner,  partnership  assets  shall  not 
be  taken  in  execution,  but  an  order  may  be  made  charging  the  partner's  interest  in 
the  partnership  property  and  profits  with  the  payment  of  the  amount  of  the 
executions  in  the  sheriff's  hands,  and  by  the  same  or  a  subsequent  order  a  receiver 
may  be  appointed  of  the  partner's  share  of  profits  whether  already  declared  or 
accruing  and  of  any  other  money  that  may  be  coming  to  him  in  respect  of  the 
partnership,  and  the  court  may  direct  all  accounts  and  inquiries  and  give  all  such 
other  directions  as  might  be  directed  or  given  as  if  the  charge  had  been  given  by 
the  partner. 

(2)  The  other  partners  may  redeem  the  interest  charged,  or,  in  the  event  of  a 
sale,  may  purchase  the  same. 

Perhaps  the  most  important  type  of  charging  order  in  England  is  the 
charging  order  against  land  or  an  interest  in  land  owned  by  a  judgment  debtor. 
Section  35  of  the  Administration  of  Justice  Act,  795(5,158  until  very  recently, 
was  the  governing  provision  with  respect  to  charging  orders  against  land  or 
interests  in  land.  Such  charging  orders  are  entirely  foreign  to  the  law  of 
Ontario.  As  in  the  case  of  personal  property  owned  by  the  judgment  debtor, 
the  enforcement  remedy  employed  in  Ontario  to  secure  the  debtor's  real 
property  interests  is  seizure  and  sale  under  execution.  Enforcement  against 
land  will  be  examined  in  Part  III  of  our  Report  on  the  Enforcement  of 
Judgment  Debts  and  Related  Matters. 

Omitted  from  the  categories  of  property  made  available  to  satisfy  a 
judgment  debt  under  the  Judgments  Act,  1838  and  the  Judgments  Act,  1840, 
referred  to  above,  was  money  in  court  to  the  credit  of  a  judgment  debtor.  This 
omission  was  rectified,  not  by  statutory  amendment,  but  by  judicial 
"amendment".  In  Brereton  v.  Edwards,159  the  English  Court  of  Appeal 
concluded  that  a  charging  order  in  favour  of  a  judgment  creditor  against  a 
sum  of  money  payable  to  the  judgment  debtor  and  standing  to  his  credit  in  the 
hands  of  the  Paymaster-General  was  within  the  court's  equitable  execution 
jurisdiction.  Order  50,  Rule  8,  of  the  English  Rules  of  the  Supreme  Court 


158  4  &  5  Eliz.  II,  c.  46  (U.K.).  See,  now,  the  Charging  Orders  Act  1979,  c.  53  (U.K.). 

159  (1888),  21  Q.B.D.  488  (C. A.). 
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1 965,  which  is  the  codification  of  this  equitable  jurisdiction,  provides  in  part  as 
follows:160 

8.-(  1 )  The  Court  may  for  the  purpose  of  enforcing  a  judgment  or  order  for  the 
payment  of  an  ascertained  sum  of  money  to  a  person  by  order  impose  on  any 
interest  to  which  the  judgment  debtor  is  beneficially  entitled  to  any  money  in 
court  identified  in  the  order  a  charge  for  securing  payment  of  the  amount  due 
under  the  judgment  or  order  and  interest  thereon. 

(2)  Any  such  order  shall  in  the  first  instance  be  an  order  to  show  cause, 
specifying  the  time  and  place  for  the  further  consideration  of  the  matter  and 
imposing  the  charge  until  that  time  in  any  event. 

(4)  Notice  of  the  making  of  an  order  under  this  rule  to  show  cause,  with  a  copy 
of  that  order,  must  as  soon  as  practicable  after  the  making  of  the  order,  be  served 
on  the  Accountant  General. 

There  is  no  equivalent  in  Ontario  to  Order  50,  Rule  8;  indeed,  there  would 
seem  to  be  no  Ontario  authority  affirming  the  existence  of  such  an  equitable 
jurisdiction.161 


160  See,  also,  R.S.C.  1965,  Ord.  50,  r.  10,  which  provides  as  follows: 

1 0.-(  1 )  The  Court,  on  the  application  of  any  person  — 

(a)  who  has  a  mortgage  or  charge  on  the  interest  of  any  person  in  funds  in 
court,  or 

(b)  to  whom  that  interest  has  been  assigned,  or 

(c)  who  is  a  judgment  creditor  of  the  person  entitled  to  that  interest, 

may  make  an  order  prohibiting  the  transfer,  sale,  delivery  out,  payment  or  other 
dealing  with  such  funds,  or  any  part  thereof,  or  the  income  thereon,  without  notice  to 
the  applicant. 

(2)  An  application  for  an  order  under  this  rule  must  be  made  by  summons  in  the 
cause  or  matter  relating  to  the  funds  in  court,  or,  if  there  is  no  such  cause  or  matter,  by 
originating  summons. 

(3)  The  summons  must  be  served  on  every  person  whose  interest  may  be  affected 
by  the  order  applied  for  and  on  the  Accountant  General  but  shall  not  be  served  on  any 
other  person. 

(4)  Without  prejudice  to  the  Court's  powers  and  discretion  as  to  costs,  the  Court 
may  order  the  applicant  for  an  order  under  this  rule  to  pay  the  costs  of  any  party  to  the 
cause  or  matter  relating  to  the  funds  in  question,  or  of  any  person  interested  in  those 
funds,  occasioned  by  the  application. 

161  One  writer  has  commented  on  this  state  of  affairs  as  follows: 

In  Ontario,  the  charging  order  by  way  of  equitable  execution  never  became 
established.  In  the  first  instance  it  was  forestalled  by  the  development  of  what  may  be 
referred  to  as  the  stop  order  by  way  of  equitable  execution,  an  analogous  concept  by 
which  the  court  assisted  creditors  in  realizing  on  money  in  court,  but  which  was  based 
on  the  more  common  stop  order  rather  than  the  charging  order.  This  concept  itself, 
however,  was  no  more  than  established  when  it  in  turn  was  replaced  by  a  section 
added  to  The  Creditors'  Relief  Act  corresponding  to  section  23  of  the  present  Act. 
Section  23  provides  that: 

Where  there  is  in  any  court  a  fund  belonging  to  an  execution  debtor  or 
to  which  he  is  entitled,  the  same,  or  a  sufficient  part  thereof  to  meet  the 
executions  and  certificates  in  the  sheriff's  hands  may,  on  the  application 
of  the  sheriff  or  any  party  interested,  be  paid  over  to  the  sheriff,  and  the 
same  shall  be  deemed  to  be  money  levied  under  the  execution  within  the 
meaning  of  this  Act. 
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The  Ontario  equivalent  to  a  charging  order  against  money  in  court  would 
appear  to  be  a  stop  order,  first  introduced  in  legislative  form  into  Ontario  in 
1888.162  The  present  stop  order  provision  is  Rule  730  of  the  Supreme  Court  of 
Ontario  Rules  of  Practice,163  which  states  as  follows: 

730.-(l)  Any  person  claiming  to  be  interested  in,  or  to  have  a  lien  or  charge 
upon,  or  an  assignment  of,  any  money  or  securities  in  court,  or  invested  in  the 
name  of  the  Accountant,  or  any  portion  thereof,  or  claiming  to  have  the  same 
applied  towards  the  satisfaction  of  any  judgment  or  execution  against  the  person 
to  whose  credit  such  moneys  or  securities  stand,  or  for  whose  benefit  the  same  are 
held  by  the  Accountant  may,  upon  an  affidavit  verifying  his  claim,  apply  ex  parte 
for  an  order  directing  that  such  money  or  securities  shall  not  be  paid  out  or  dealt 
with  except  upon  notice  to  him  (Form  73). 

(2)  Where  moneys  are  standing  in  Court  to  the  credit  of  any  party,  a  person, 
having  obtained  the  Order  in  sub-rule  (1)  may,  on  notice  to  all  interested  persons 
apply  to  the  Court  for  an  Order  directing  payment  out. 

(b)     Reform  of  the  Charging  Order  and  Stop  Order  in  Other 
Jurisdictions 

As  one  might  well  imagine,  given  the  limited  circumstances  in  which  a 
judgment  creditor  may  have  resort  to  the  charging  order  and  stop  order,  there 
certainly  has  not  been  a  plethora  of  studies  devoted  to  these  two  remedies. 
Nevertheless,  either  or  both  of  these  remedies  have  been  the  subject  of 
comment  in  the  Report  of  the  Committee  on  the  Enforcement  of  Judgment 
Debts,164  the  Law  Commission's  Report  on  Charging  Orders,165  and  the  1978 
Report  on  Attachment  of  Debts  Act166  prepared  by  the  Law  Reform 
Commission  of  British  Columbia.  It  should  be  noted  that  many  of  the 
recommendations  contained  in  the  Law  Commission's  Report  on  Charging 
Orders  recently  have  been  enacted  into  law  in  England  by  the  Charging 
Orders  Act  1979 }61  We  turn  now  to  deal  with  each  of  these  Reports. 


This  section,  in  combination  with  a  stop  order  to  hold  the  money  in  court  until  the 
necessary  steps  can  be  taken,  establishes  a  straightforward  and  simple  method  of 
realizing  on  funds  in  court  which  is  in  accord  with  the  normal  methods  of  execution 
applicable  to  other  types  of  assets.  With  this  avenue  open,  it  is  not  surprising  that  an 
Ontario  practitioner  faced  with  the  problem  of  realizing  on  a  fund  in  court  would  look 
no  further,  and  that  in  Ontario,  charging  orders  against  funds  in  court  are  virtually 
unknown. 

See  Ellis,  "The  Charging  Order  —  A  Neglected  Means  of  Enforcement"  (1962),  20  U.T. 
Fac.  L.  Rev.  35,  at  39-40  (footnotes  omitted). 

The  Commission  will  consider  the  fate  of  s.  23  of  The  Creditors'  Relief  Act,  R.S.O. 
1970,  c.  97,  in  a  subsequent  Part  of  the  Report  on  the  Enforcement  of  Judgment  Debts  and 
Related  Matters. 


162 
163 
164 

165 
166 

167 


Rr.  192,  193. 

R.R.O.  1970,  Reg.  545. 

Report  of  the  Committee  on  the  Enforcement  of  Judgment  Debts  (February  1969,  Cmnd. 
3909),  hereinafter  referred  to  as  the  "Payne  Report". 

Law  Commission,  Law  Com.  No.  74,  Charging  Orders  (1974). 

Law  Reform  Commission  of  British  Columbia,  Report  on  Attachment  of  Debts  Act 
(1978). 

C.  53  (U.K.). 
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(i)    Report  of  the  Committee  on  the  Enforcement  of  Judgment 
Debts 

The  discussion  of  charging  orders  in  the  Payne  Report  was  devoted 
mainly  to  the  use  of  charging  orders  as  a  means  to  enforce  a  judgment  against 
the  debtor's  land  or  an  interest  in  land.  The  Report  recommended  the 
continued  use  of  charging  orders  for  this  purpose168  and,  indeed,  proposed  that 
the  scope  of  this  remedy  be  extended  in  order  to  be  available  as  well  in  respect 
of  a  judgment  or  order  for  the  payment  of  money  into  court.169  However,  most 
of  the  changes  proposed  by  the  Payne  Report  concerned  matters  of  procedure 
rather  than  matters  of  substance.  For  example,  the  Report  recommended  that 
the  power  to  grant  a  charging  order  should  be  transferred  from  the  High 
Court  to  the  new  Enforcement  Office.170  Injunctive  relief  incidental  or 
ancillary  to  a  charging  order,  however,  would  remain  a  matter  for  the  High 
Court.171  The  Report  also  proposed  retaining  the  two-step  procedure 
applicable  to  charging  orders,  that  is,  the  obtaining  of  an  order  nisi  followed 
by  an  order  absolute.172  At  the  hearing  for  the  latter,  the  Payne  Report  called 
for  a  real,  and  not  merely  a  nominal,  opportunity  for  the  judgment  debtor  to  be 
heard.173 

Regarding  the  sale  of  the  property  charged,  the  Report  affirmed  the 
authority  of  the  court  regarding  proceedings  for  the  enforcement  of  charging 
orders  by  sale.174  As  an  added  safeguard,  it  was  proposed  that  the  judgment 
creditor  should  be  required  to  obtain  leave  from  the  Enforcement  Office  before 
initiating  proceedings  for  the  enforcement  of  a  charging  order.175 

One  final  comment  concerning  the  Payne  Report  recommendations 
regarding  charging  orders  should  be  made.  Insofar  as  charging  orders  on 
securities,  funds  in  court  and  on  a  partner's  interest  in  partnership  property 
are  concerned,  the  Report  recommended  their  preservation  as  part  of  the 
enforcement  system,  and  the  introduction  of  procedural  provisions  analogous 
to  those  recommended  for  charging  orders  on  land  and  their  enforcement  by 
sale.176 

(ii)  Report  on  Charging  Orders 

Much  of  the  English  Law  Commission's  Report  on  Charging  Orders  is 
concerned  with  the  use  of  charging  orders  against  land  and  interests  in  land.177 


168  Supra,  note  164,  at  223,  para.  856. 


169 


Ibid.,  at  224,  para.  861 


170  Ibid.,  at  224,  para.  863. 


171 


Ibid.,  at  225,  para.  866. 


172  Ibid.,  at  224,  para.  863. 

173  Ibid.,  at  224,  para.  864. 

174  Ibid.,  at  225-26,  para.  870. 

175  Ibid.,  at  226,  para.  871. 

176  Ibid.,  at  226,  para.  873. 

177  The  use  of  charging  orders  against  land  and  interests  in  land  is  discussed  in  detail  at  1 5-24 
of  the  Law  Commission's  Report,  supra,  note  1 65. 
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Although  this  subject  is  beyond  the  purview  of  this  Part  of  our  Report,178  we 
wish  to  make  one  comment  about  this  aspect  of  the  Law  Commission's  Report. 
Our  view  on  the  scope  of  the  traditional  remedy  or  remedies  available  to  a 
judgment  creditor  in  respect  of  land  owned  by  his  judgment  debtor  is  to  ensure 
that  any  and  every  interest  of  the  debtor  in  land  should  be  subject  to 
enforcement  by  seizure  and  sale.  Accordingly,  we  see  no  need  at  this  time  to 
examine  in  great  detail  the  recommendations  of  the  Law  Commission 
respecting  charging  orders  on  land  and  interests  in  land. 

Concerning  charging  orders  on  securities,  the  Report  on  Charging  Orders 
made  a  number  of  proposals.  First,  it  recommended  that  the  list  of  securities 
subject  to  a  charging  order  should  be  expanded  to  include  the  stock  of  a  local 
authority  and  the  stock  of  nationalized  industries,179  the  "stock  of  any  body 
incorporated  outside  England  and  Wales  or  of  any  state  or  territory  outside 
the  United  Kingdom,  being  stock  registered  in  a  register  kept  within  England 
and  Wales",180  and  unit  trust  units.181  Secondly,  it  was  recommended  that  any 
interest  and  any  dividends  payable  in  respect  of  the  iisted  securities  should  be 
chargeable  only  if  a  charge  is  imposed  on  the  asset  itself.  It  would  be  left  up  to 
the  court  issuing  the  charging  order  to  determine  whether  the  order  should 
extend  to  such  interest  or  dividends.182  Thirdly,  the  Report  proposed  that  any 
future  legislation  should  contain  a  power  to  add  new  types  of  security  to  the 
list  of  securities  subject  to  a  charging  order.183  Fourthly,  the  Law  Commission 
was  of  the  opinion  that  a  charging  order  should  operate  also  as  a  "stop  notice", 
to  prevent  the  property  from  being  dealt  with  without  the  judgment  creditor 
being  notified.184  Fifthly,  it  is  worth  noting,  the  Law  Commission  favoured 
giving  courts  the  "power  to  make  a  charging  order  in  respect  of  any  beneficial 
interest  of  the  judgment  debtor  under  a  trust,  no  matter  what  the  trust  assets 
maybe".185 

With  respect  to  the  court's  power  to  issue  a  charging  order  on  money  in 
court,  the  Report  recommended  that  this  power  be  integrated  with  the  power 
of  the  court  to  issue  a  charging  order  on  securities.186  It  would  seem  that  the 
Law  Commission  envisaged  that  a  single  procedure  would  be  available  for 
charging  orders  on  securities  and  charging  orders  on  money  in  court. 

Insofar  as  the  discharge  of  a  charging  order  is  concerned,  the  Law 
Commission's  Report  on  Charging  Orders  contained  a  number  of  recommen- 


78  Execution  against  land  will  be  discussed  in  Part  III  of  the  Commission's  Report  on  the 
Enforcement  of  Judgment  Debts  and  Related  Matters. 

79  Supra,  note  165,  at  26,  para.  84(b). 

80  Ibid.,  at  26,  para.  84(c).  Emphasis  deleted. 

81  Ibid.,  at  26,  para.  84(d). 

82  Ibid.,  at  27,  para.  85. 

83  Ibid.,  at  27,  para.  86. 

84  Ibid.,  at  27,  para.  87. 

Ibid.,  at  29,  para.  95.  It  should  be  noted  that,  pursuant  to  our  recommendations  supra, 
Chapter  3,  Section  3,  garnishment  would  be  available  to  reach  any  trust  moneys  that  may 
become  payable. 

186  Ibid.,  at  26,  para.  84(e). 
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dations.  Most  importantly,  given  the  doubt  and  uncertainty  about  the 
jurisdiction  of  these  courts  to  make  such  an  order,  the  Law  Commission 
recommended  that  express  power  should  be  conferred  on  the  High  Court  and 
the  county  courts  to  make  an  order  discharging  the  land  subject  to  a  charging 
order.187 


(Hi)    Report  on  Attachment  of  Debts  Act 

The  last  study  devoted  to  reform  of  the  law  of  enforcement  of  judgment 
debts  to  which  we  wish  to  make  reference  here  is  the  1978  Report  on 
Attachment  of  Debts  Act  of  the  Law  Reform  Commission  of  British 
Columbia.  While  concerned  expressly  with  the  law  of  garnishment,  the 
Report  does  examine  two  matters  relevant  to  the  present  discussion:  the 
garnishment  of  debts  owing  to  a  partnership  where  there  is  a  judgment  against 
one  of  the  partners  in  a  personal  capacity,  and  enforcement  of  a  judgment  debt 
against  funds  in  court. 

Regarding  the  garnishment  of  debts  owing  to  a  partnership,  the  Law 
Reform  Commission  of  British  Columbia  was  of  the  opinion  that  garnishment, 
like  execution,  should  not  be  available  to  enforce  a  judgment  against  one 
partner  in  his  personal  capacity.188  The  appropriate  manner  in  which  to 
proceed,  where  the  debtor  is  a  partner  and  the  judgment  creditor  wishes  to 
enforce  his  judgment  against  the  debtor's  interest  in  partnership  debts,  was 
thought  to  be  by  way  of  a  charging  order  and  receivership  under  section  26  of 
the  British  Columbia  Partnership  Act.1*9  This  provision  is  the  equivalent  of 
Rule  55 1  of  the  Ontario  Rules  of  Practice  set  out  above.190 

In  the  case  of  funds  in  court,  the  Report  on  Attachment  of  Debts  Act 
proposed  a  somewhat  novel  approach.  It  was  recommended  that  garnishment 
should  be  available  to  attach  funds  held  in  court,  or  which  might  be  paid  into 
court,  if  these  funds  were,  or  might  become,  payable  to  the  debtor.191  To 
garnish  such  funds,  the  judgment  creditor  would  be  required  to  serve  the 
registrar  with  the  appropriate  garnishment  process192  identifying  "the 
proceedings  in  which  the  money  has  been,  or  may  be,  paid  into  court  by 
specifying  the  action  number,  style  of  cause  or  both  as  the  practice  of  the 
registry  in  question  may  require".193 


(c)     Recommendations  for  Reform  of  the  Charging  Order  Remedy 

Our  review  of  the  law  pertaining  to  charging  orders  has  led  us  to  conclude 


187  Ibid.,  at  31,  para.  101. 


188 


Supra,  note  166,  at  54. 


189  R.S.B.C.  1979,  c.  312. 

190  See  supra,  this  Chapter,  Section  2(a). 

191  Supra,  note  166,  at  49. 

192  That  is,  either  a  writ  of  immediate  garnishment  or  a  writ  of  continuing  garnishment. 

193  Supra,  note  166,  at  49.  Emphasis  deleted. 
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that  this  method  of  enforcement  is  an  historical  anomaly,  one  that  in  some 
cases  is  redundant  under  the  present  law  of  enforcement  in  Ontario,  and  that 
would  be  unnecessary  given  our  proposals  for  reform  of  the  law  of 
enforcement.  It  is  the  view  of  this  Commission  that  charging  orders  should  be 
abolished  as  a  method  of  enforcing  a  judgment  debt.  We  believe  that  the 
Commission's  proposals  for  the  reform  of  the  law  of  execution,  garnishment 
and  equitable  execution,  if  enacted,  will  obviate  the  need  for  reliance  on  a 
remedy  described  by  one  commentator  as  "slow  and  cumbersome  and 
unfamiliar  to  the  Canadian  practitioner  and  judge".194  In  the  following 
Sections,  we  deal  with  the  types  of  property  that  now  are  subject  to  a  charging 
order,  and  set  out  our  reasons  in  support  of  the  abolition  of  this  remedy  in 
these  various  contexts. 


(i)    Government  Stock,  Funds  or  Annuities 

Our  most  difficult  decision  has  concerned  the  abolition  of  the  charging 
order  as  a  method  of  securing  government  stock,  funds  or  annuities  owned  by 
the  debtor  for  the  satisfaction  of  a  judgment  against  him.  This  difficulty  stems 
not  from  the  intrinsic  value  of  the  charging  order  as  a  means  of  enforcement. 
Rather,  our  concern  is  constitutionally  based:  would  the  abolition  of  the 
charging  order  and  resort  to  some  other  enforcement  measure,  such  as 
execution  or  receivership,  breach  some  constitutional  principle,  given  the  fact 
that  we  are  concerned  with  government  issued  securities?195  Insofar  as  stock, 
funds  or  annuities  of  the  provincial  government  are  concerned,  we  are  satisfied 
that  any  particular  method  of  enforcement  selected  would  be  constitutionally 
valid,  as  long  as  the  legislation  expressly  stated  that  the  provincial  Crown  was 
bound  thereby.196 

With  respect  to  stock,  funds  or  annuities  of  the  federal  government, 
however,  it  is  doubtful  that  section  143(1)  of  The  Judicature  Act  now  binds 
the  federal  Crown.197  Indeed,  the  case  law  suggests  that  a  provincial 
Legislature  may  not  be  able  to  enact  valid  legislation  to  deprive  the  federal 
Crown  of  any  of  its  royal  prerogatives,  even  though  the  legislation  otherwise 


194  See  Dunlop,  "Some  Aspects  of  the  Charging  Order  as  a  Remedy  for  Unsecured 
Creditors"  (1967),  3  U.B.C.L.  Rev.  83,  at  1 1 1 . 

195  Our  difficulty  was  increased  by  the  fact  that  it  is  far  from  clear  what  the  phrase 
"government  stock,  funds  or  annuities"  comprehends.  We  could  find  no  Canadian  authority 
on  point,  and  the  English  case  law  is  of  little  or  no  assistance  in  interpreting  this  phrase.  See, 
for  example,  Blake  v.  White  (1839),  3  Y.  &  C.  Ex.  434,  160  E.R.  772;  Morris  v.  Manesty 
(1845),  7  Q.B.  673,  1 15  E.R.  643;  Taylor  v.  Turnbull  (\S59),  4  H.  &  N.  495,  157  E.R.  933; 
and  Sellar  v.  Ch.  Bright  &  Co.,  Ltd.,  [1904]  2  K.B.  446  (C.A.). 

196  See  The  Interpretation  Act,  R.S.O.  1970,  c.  225,  s.  11,  which  reads  as  follows: 

1 1.  No  Act  affects  the  rights  of  Her  Majesty,  Her  heirs  or  successors,  unless  it  is 
expressly  stated  therein  that  Her  Majesty  is  bound  thereby.  [Emphasis  added.] 

See,  also,  Driedger,  The  Construction  of  Statutes  (1974),  at  162,  and  Edgar,  Craies  on 
Statutes  Law  (7th  ed.,  197 1 ),  at  423-25. 


197 


See  s.  16  of  the  Interpretation  Act,  R.S.C.  1970,  c.  1-23: 

16.  No  enactment  is  binding  on  Her  Majesty  or  affects  Her  Majesty  or  Her 
Majesty's  rights  or  prerogatives  in  any  manner,  except  only  as  therein  mentioned  or 
referred  to. 
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would  be  within  the  competence  of  the  provincial  Legislature.198  This  would 
appear  to  be  the  case  despite  the  fact  that  Parliament  apparently  may  enact 
legislation  impinging  upon  the  prerogative  rights  of  the  provincial  Crown,  so 
long  as  the  legislation  is  otherwise  valid  federal  legislation.199  It  should  be 
noted  that  this  inequality  of  treatment  between  federal  and  provincial 
legislation  has  been  the  subject  of  substantial  critical  comment.200 

Leaving  aside  for  the  moment  the  constitutional  issue,  there  seems  to  us 
to  be  a  number  of  reasons  that  support  the  abolition  of  the  charging  order  in 
the  present  context.  First,  we  agree  that  the  charging  order  remedy  is 
"cumbersome  and  unfamiliar  to  the  Canadian  practitioner  and  judge". 
Secondly,  such  stocks,  funds  or  annuities  are  no  different  from  other  stocks, 
funds  or  annuities  payable  by  a  large  corporation  rather  than  the  government. 
Under  the  present  Execution  Act,201  such  property  would  be  subject  to  seizure 
and  sale,  and  undoubtedly  under  our  recommendations,202  such  property  would 
be  exigible  or  subject  to  receivership.  In  this  Report,  we  generally  have  sought 
to  equate  the  position  of  the  Crown  with  that  of  the  subjects  of  the  Crown.  We 
see  no  good  reason  to  depart  from  this  principle  on  this  occasion.203 

Given  the  above,  one  may  well  ask  why  the  English  Law  Commission 
then  recommended  retention  of  charging  orders  in  the  case  of  government 
stock  in  its  Report  on  Charging  Orders.204  It  is  interesting  to  note  that  until 
1979,  and  now  as  a  result  of  the  Charging  Orders  Act  1979205  government 
stock  has  been,  and  now  is,  treated  no  differently  from  other  stock,  such  as 
shares  in  a  company.  Both  have  been  and  continue  to  be  subject  to  charging 
orders  as  the  sole  method  of  enforcement  in  respect  thereof.  In  England, 
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205 


See,  for  example,  CNR.  v.  Croteau,  [1925]  S.C.R.  384,  [1925]  3  D.L.R.  1136;  Re 
Young,  [1955]  5  D.L.R.  225  (Ont.  C.A.);  and  Royal  Bank  of  Canada  v.  Scott,  [1971]  4 
W.W.R.  491,  20  D.L.R.  (3d)  728  (N.W.T.)  (holding  that  provincial  garnishment  laws  do 
not  bind  the  federal  Crown).  See  also  The  King  v.  Central  Ry.  Signal  Co.  Inc.,  [1933] 
S.C.R.  555,  at  563,  [1933]  4  D.L.R.  737,  where  Duff,  C.J.,  in  obiter  dicta,  concluded  that 
provincial  distress  legislation  could  not  affect  the  federal  Crown's  prerogative  of  immunity 
from  civil  process.  And  see  Robertson,  Law  and  Practice  of  Civil  Proceedings  by  and 
against  the  Crown  ( 1 908). 

For  a  discussion  of  this  aspect  of  the  doctrine  of  intergovernmental  immunity,  see 
McNairn,  Governmental  and  Intergovernmental  Immunity  in  Australia  and  Canada 
( 1 977),  at  42,  and  Hogg,  Constitutional  Law  of  Canada  ( 1 977),  at  1 79-80. 

See  McNairn,  supra,  note  199,  at  37-42;  Hogg,  supra,  note  199,  at  179;  Gibson, 
"Interjurisdictional  Immunity  in  Canadian  Federalism"  (1969),  47  Can.  B.  Rev.  40,  at  52- 
57;  Swinton,  "Federalism  and  Provincial  Government  Immunity"  (1979),  29  U.  Toronto 
L.J.  1 ,  at  38-39;  and  Meagher  and  Gummow,  "Sir  Owen  Dixon's  Heresy"  ( 1 980),  54  Aust. 
L.J.  25. 

R.S.O.  1970,  c.  152. 

See  the  discussion  of  the  seizure  and  sale  of  personal  property,  supra,  Chapter  2.  Insofar 
as  any  dividends,  interest  or  produce  of  such  stock,  funds  or  annuities  are  concerned,  they 
certainly  could  be  reached  by  the  Commission's  proposed  continuing  garnishment  remedy: 
see  supra,  Chapter  3,  Section  3.  See,  also,  supra,  Chapter  2,  Section  3(b)(i)b(7)3,  for  a 
discussion  of  the  procedure  for  the  seizure  of  company  shares  and  dividends. 

See,  for  example,  the  Commission's  recommendations  in  the  context  of  garnishment, 
supra,  Chapter  3,  Sections  2(c)  and  5. 

See  supra,  note  165  and  discussion,  supra,  this  Chapter,  Section  2(b)(ii). 

C.  53  (U.K.). 
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neither  has  been  or  is  now  subject  to  seizure  and  sale  under  execution.  As  we 
have  stated  before,  we  too  seek  simply  to  equate  the  treatment  of  government 
stock,  funds  or  annuities  with  that  of  other  stock,  funds  or  annuities. 

Therefore,  it  is  our  recommendation  that  provincial  government 
securities,  including  government  stock,  funds,  annuities,  shares,  bonds  and 
debentures,  owned  by  a  judgment  debtor,  and  any  interest  of  the  judgment 
debtor  in  such  government  securities,  should  be  amenable  to  execution  and 
receivership,  and  that  the  charging  order  remedy  in  section  143(1)  of  The 
Judicature  Act  in  respect  thereof  should  be  abolished.206 

In  regard  to  federal  government  securities,  we  wish  to  make  the  following 
remarks.  We  believe  that  such  securities  should  be  subject  to  enforcement  to 
the  same  extent  and  in  the  same  manner  as  provincial  government  securities. 
We  would  note  the  criticism  that  has  been  directed  toward  the  notion  that 
Parliament  may  enact  legislation  impinging  upon  the  prerogative  rights  of  the 
provincial  Crown,  but  that  the  Ontario  Legislature  may  not  deprive  the 
federal  Crown  of  any  of  its  royal  prerogatives.207  It  also  should  be  pointed  out 
that  the  stock,  funds  or  annuities  in  question  would  belong  to  the  judgment 
debtor,  not  the  federal  government.  Why  should  execution  or  receivership  not 
be  available  in  these  circumstances?  However,  because  of  the  constitutional 
restrictions  that  we  have  mentioned  above,  it  is  unclear  whether  provincial 
legislation  could  validly  expose  the  federal  government  to  provincial 
enforcement  laws.  Consequently,  although  unable  to  recommend  that  federal 
government  securities  should  be  available  to  execution  and  receivership,  we 
recommend  that  the  Parliament  of  Canada  should  enact  legislation  that  will 
ensure  that  a  judgment  creditor  is  able  effectively  to  enforce  his  judgment 
against  federal  government  securities  or  any  interest  therein  owned  by  a 
judgment  debtor. 


(ii)  Stock  or  Shares  of  or  in  a  Public  Company  in  Ontario 

We  already  have  taken  note  of  the  fact  that  "stock  or  shares  of  or  in  a 
public  company  in  Ontario"  can  be  secured  not  only  by  means  of  a  charging 
order  under  section  143  of  The  Judicature  Act,20*  but  also  by  way  of  seizure 
and  sale  under  execution.209  Indeed,  the  seizure  and  sale  of  shares  in 
incorporated  companies  has  been  possible  in  Ontario  since  1849,  quite  some 
time  before  the  legislative  forerunner  to  section  143  of  The  Judicature  Act 
was  enacted  into  law  in  the  Province. 

In  Chapter  2  of  this  Report,  we  examined  in  some  detail  the  issue  of  the 
exigibility  of  shares  both  in  public  companies  and  in  private  companies.210  We 


6  It  is  interesting  to  note  that  the  revision  of  The  Judicature  Act  proposed  by  the  Civil 
Procedure  Revision  Committee  omits  s.  143  without  explanation  or  discussion:  see  Province 
of  Ontario,  Ministry  of  the  Attorney  General,  Civil  Procedure  Revision  Committee, 
untitled  Report  (June  1980). 

207  See  supra,  note  200. 

208  R.S.O.  1970,  c.  228. 

209  See  supra,  this  Chapter,  Section  2(a). 

210  See  supra,  Chapter  2,  Section  3(b)(i)b(7). 
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have  made  a  number  of  recommendations  for  the  improvement  of  this  area  of 
the  law  of  enforcement,  and  we  are  convinced  that  these  recommendations  are 
a  full  and  comprehensive  response  to  the  enforcement  problems  normally 
associated  with  private  and  public  company  shares. 

Accordingly,  given  our  proposals  respecting  the  seizure  and  sale  of 
shares,  we  have  sought  to  ascertain  whether  the  charging  order  remedy  found 
in  section  143  of  The  Judicature  Act  would  serve  any  useful  purpose,  and  have 
concluded  that,  in  the  circumstances,  the  charging  order  remedy  would  be 
redundant.211  As  in  the  case  of  a  charging  order,  our  recommendations  for  the 
seizure  and  sale  of  private  and  public  company  shares  would  restrain  transfer 
of  any  shares  that  have  been  seized;  payment  to  the  judgment  debtor  of  any 
dividends  or  of  other  pecuniary  profits  flowing  from  the  ownership  of  such 
shares  also  could  be  restrained.  The  sale  of  shares  that  have  been  seized  could 
be  effected  without  delay,  whereas  the  sale  of  stock  or  shares  that  are  the 
subject  of  a  charging  order  under  section  143(1)  of  The  Judicature  Act  could 
not  now  take  place  for  at  least  six  months  from  the  date  of  the  order. 

In  spite  of  the  fact  that  the  Report  on  Charging  Orders  of  the  English 
Law  Commission  recommended  that  the  charging  order  remedy  be  retained 
for  such  stock,  we  do  not  feel  constrained  to  follow  its  lead.  For  historical 
reasons,  charging  orders  have  remained  since  1838  the  only  method  in 
England  by  which  to  secure  stock  for  the  satisfaction  of  a  judgment  debt. 
Seizure  and  sale  under  execution  of  shares  or  stock  has  been  unknown  to  the 
law  of  England;  the  same  has  not  been  true  in  Ontario.  For  all  the  above 
reasons,  therefore,  we  recommend  that  the  charging  order  should  be  abolished 
as  a  means  of  enforcement  in  the  case  of  shares  or  stock  of  or  in  a  public 
company  in  Ontario,  or  any  interest  therein. 


(Hi)    Stocks,  Funds,  Annuities  or  Shares  Standing  in  the  Name 
of  the  Accountant  of  the  Supreme  Court  of  Ontario 

We  have  been  advised  that,  on  occasion,  the  abovementioned  securities 
have  been  deposited  with  the  Accountant  of  the  Supreme  Court  of  Ontario. 
This  has  occurred,  for  example,  where  a  party  to  an  action  has  been  ordered  to 
deposit  property  with  the  Accountant  to  secure  an  order  of  the  court.212  We  are 
further  advised  that  the  charging  order  remedy  available  under  section  143  of 
The  Judicature  Act  has  been  used,  although  infrequently,  to  reach  such 
property. 
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It  has  been  suggested  by  at  least  one  commentator  that  a  charging  order  will  not  be 
granted  under  s.  143  of  The  Judicature  Act,  R.S.O.  1970,  c.  228,  where  execution  can  be 
effected:  see  Dunlop,  "Some  Aspects  of  the  Charging  Order  As  a  Remedy  for  Unsecured 
Creditors"  (1967-68),  3  U.B.C.L.  Rev.  83,  at  93-95,  where  the  unreported  decision  of 
Annett  and  Annett  v.  Randall  is  discussed.  Compare  Goodbun  v.  Mitchell  ( 1 929),  38  Man. 
R.  395,  [1930]  1  D.L.R.  580  (C.A.). 

In  this  connection,  reference  again  should  be  made  to  s.  14(6)  of  The  Execution  Act, 
R.S.O.  1 970,  c.  152,  which  provides  that  other  enforcement  remedies  available  in  respect  of 
shares  or  stock  are  unaffected  by  the  right  to  seize  and  sell  such  property. 

See,  for  example,  The  Family  Law  Reform  Act,  1978,  S.O.  1978,  c.  2,  s.  19(l)(e),  and  the 
Divorce  Act,  R.S.C.  1 970,  c.  D-8,  s.  1 2(b). 
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In  our  view,  it  is  only  an  historical  anomaly  that  the  charging  order  has 
come  to  be  used  in  such  circumstances.  We  do  not  believe  that  the  charging 
order  is  the  only  method  of  enforcement  that  can  be  employed  effectively 
against  property  standing  in  the  name  of  the  Accountant  of  the  Supreme 
Court  of  Ontario.  On  the  contrary,  the  Commission  is  of  the  belief  that  a 
charging  order  is  perhaps  the  least  effective  of  the  enforcement  measures  that 
might  be  utilized,  since  sale  of  the  property  may  be  delayed  for  a  substantial 
period  of  time,  and  again  because  this  remedy  is  one  that  is  "cumbersome  and 
unfamiliar  to  the  Canadian  practitioner  and  judge".  Accordingly,  the 
Commission  recommends  that  charging  orders  should  no  longer  be  used  as  the 
means  of  enforcing  a  judgment  against  government  securities  or  shares  or 
stock  of  or  in  a  public  company  in  Ontario,  or  any  interest  therein,  standing  in 
the  name  of  the  Accountant  of  the  Supreme  Court  to  the  benefit  of  a  judgment 
debtor.  We  discuss  below  the  manner  in  which  a  judgment  creditor  should 
proceed  against  property  of  the  debtor  standing  in  the  name  of  the  Accountant 
of  the  Supreme  Court. 
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(iv)  An  Interest  in  Partnership  Property  and  Profits 

While  we  are  of  the  opinion  that  a  partner's  interest  in  partnership 
property  and  profits  should  not  be  subject  to  execution  or  garnishment  to 
satisfy  a  judgment  against  a  partner  in  his  personal  capacity,214  we  also  do  not 
believe  that  enforcement  in  such  a  case  should  require  the  judgment  creditor 
to  obtain  a  charging  order  and  then  to  resort  to  receivership.  In  our  view,  the 
judgment  creditor,  the  judgment  debtor  and  his  partners  can  be  protected 
adequately  by  receivership  alone.  By  means  of  receivership,  transfer  to  the 
judgment  debtor  of  any  interest  in  partnership  property  and  profits  may  be 
restrained;  a  charging  order  need  not  be  employed  for  this  purpose. 
Interestingly,  the  present  Ontario  Rules  of  Practice,  unlike  the  Rules  of  the 
Supreme  Court  in  England,215  do  not  even  delineate  the  procedure  to  be 


213  See  infra,  this  Chapter,  Section  2(d). 

214  See  supra,  Chapter  3,  Section  2(b). 

215  R.S.C.  1965,  Ord.  81,  r.  10,  sets  out  the  following  procedure  for  the  securing  of  a  charging 
order  against  the  interest  and  profits  of  a  partner  in  partnership  property: 

10.-(1)  Every  application  to  the  Court  by  a  judgment  creditor  of  a  partner  for  an 
order  under  section  23  of  the  Partnership  Act,  1890  (which  authorises  the  High  Court 
or  a  judge  thereof  to  make  certain  orders  on  the  application  of  a  judgment  creditor  of 
a  partner,  including  an  order  charging  the  partner's  interest  in  the  partnership 
property),  and  every  application  to  the  Court  by  a  partner  of  the  judgment  debtor 
made  in  consequence  of  the  first-mentioned  application  must  be  made  by  summons. 

(2)  A  master  of  the  Admiralty  Registrar  or  a  district  registrar  may  exercise  the 
powers  conferred  on  a  judge  by  the  said  section  23. 

(3)  Every  summons  issued  by  a  judgment  creditor  under  this  rule,  and  every  order 
made  on  such  a  summons,  must  be  served  on  the  judgment  debtor  and  on  such  of  his 
partners  as  are  within  the  jurisdiction  or,  if  the  partnership  is  a  cost  book  company,  on 
the  judgment  debtor  and  the  purser  of  the  company. 

(4)  Every  summons  issued  by  a  partner  of  a  judgment  debtor  under  this  rule,  and 
every  order  made  on  such  a  summons,  must  be  served  — 

(a)  on  the  judgment  creditor,  and 

(b)  on  the  judgment  debtor,  and 
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followed  to  obtain  a  charging  order  on  a  partner's  interest  in  partnership 
property  and  profits.216  It  is  the  recommendation  of  this  Commission  that  a 
partner's  interest  in  partnership  property  and  profits  should  be  available  to 
satisfy  a  personal  judgment  against  a  partner  only  by  means  of  receivership;217 
a  judgment  creditor,  therefore,  should  no  longer  be  required  to  obtain  a 
charging  order  from  the  court  to  enforce  a  judgment  in  such  circumstances, 
and  Rule  551  of  the  Supreme  Court  of  Ontario  Rules  of  Practice  should  be 
amended  accordingly. 


(d)    Money  and  Property  in  Court:  Recommendations  for  Reform  of 
the  Stop  Order  Remedy 

In  a  number  of  common  law  jurisdictions,  both  a  charging  order  and  a 
stop  order  may  be  used  to  secure  money  in  court  to  the  benefit  of  a  judgment 
debtor  for  the  satisfaction  of  a  judgment  against  him.  This  is  certainly  the 
case,  for  example,  in  England  and  in  Manitoba. 

As  indicated  previously,218  in  England  the  Rules  of  the  Supreme  Court 
1965  provide  specifically  for  a  charging  order  and  a  stop  order  on  money  in 
court.  In  Manitoba,  on  the  other  hand,  while  the  Queen's  Bench  Rules  provide 
for  a  stop  order,219  charging  orders  are  still  a  matter  within  the  court's 
equitable  jurisdiction.220 

As  we  have  indicated  above,  there  would  seem  to  be  no  Ontario  case  law 
affirming  the  power  of  the  court  within  its  equitable  jurisdiction  to  grant  a 
charging  order  on  money  in  court.  Because  we  wish  to  put  this  matter  beyond 
doubt,  we  recommend  that  any  existing  equitable  jurisdiction  of  the  Ontario 
courts  to  order  that  money  in  court  be  charged  for  payment  of  a  judgment  debt 


216 


217 

218 
219 

220 


(c)  on  such  of  the  other  partners  of  the  judgment  debtor  as  do  not  join  in  the 
application  and  are  within  the  jurisdiction  or,  if  the  partnership  is  a  cost 
book  company,  on  the  purser  of  the  company. 

(5)  A  summons  or  order  served  in  accordance  with  this  rule  on  the  purser  of  a  cost 
book  company  or,  in  the  case  of  a  partnership  not  being  such  a  company,  on  some  only 
of  the  partners  thereof,  shall  be  deemed  to  have  been  served  on  that  company  or  on  all 
the  partners  of  that  partnership,  as  the  case  may  be. 

R.  551  of  the  Supreme  Court  of  Ontario  Rules  of  Practice,  R.R.O.  1970,  Reg.  545,  is 
silent  on  the  matter  of  procedure.  The  few  cases  concerned  with  charging  orders  in  such 
circumstances  provide  little  guidance  on  this  question:  see,  for  example,  Sandham  v. 
Sandham  Bros.,  [1933]  O.R.  590,  [1933]  3  D.L.R.  292  (H.C.J. );  Re  Reid  (1916),  lOAlta. 
L.R.  40,  10  W.W.R.  1 1 10  (S.C.,  App.  Div.);  and  Duncan  v.  Anderson  (1979),  13  B.C.L.R. 
7(S.C). 

See  discussion  supra,  this  Chapter,  Section  l(e)(iii),  regarding  the  enforcement  office's 
receivership  powers. 

See  supra,  this  Chapter,  Section  2(a). 

See  Manitoba  Queen's  Bench  Rules,  r.  678. 

See,  for  example,  Howe  v.  Martin  (1892),  8  Man.  R.  533  (Q.B.)  and  Grossenback  v. 
Goodyear  and  Sutherland  (1920),  30  Man.  R.  397,  [1920]  1  W.W.R.  725  (K.B.).  For  a 
series  of  recent  cases  in  British  Columbia  affirming  the  existence  of  the  court's  power  to 
grant  a  charging  order  on  money  in  court,  see  Canadian  Imperial  Bank  of  Commerce  v. 
Smith,  [1976]  5  W.W.R.  643  (B.C.S.C);  Chima  v.  Hayduk,  [1976]  6  W.W.R.  546  (B.C. 
Co.  Ct.);  and  Rennison  v.  Sieg andSieg  (1979),  10  B.C.L.R.  P-30  (S.C.). 
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should  be  abolished.  The  absence  of  any  authority  on  this  point,  in  our  view,  is 
the  strongest  possible  indication  that  there  is  no  need  for  such  jurisdiction  in 
Ontario. 

By  this  recommendation  we  do  not  mean  to  suggest  that  no  remedy  is 
necessary  in  the  case  of  money  in  court.  Rather,  it  is  our  opinion  that  the 
existing  stop  order  remedy,  set  out  in  Rule  730  of  the  Supreme  Court  of 
Ontario  Rules  of  Practice,  has  operated  satisfactorily.  Accordingly,  the 
Commission  recommends  that  this  stop  order  remedy,  with  one  minor 
modification,  should  be  retained  and  expanded. 

Under  Rule  730,  a  judgment  creditor  now  is  required  to  make  two 
applications  to  the  court,  one  to  obtain  a  stop  order  and  the  other  to  secure  an 
order  directing  payment  out.  We  believe  that  this  procedure  can  be 
streamlined  by  eliminating  the  first  court  application.  In  its  stead,  we  propose 
that,  upon  the  request  of  a  creditor,  the  enforcement  office  should  be 
empowered  to  issue  a  stop  order  to  secure  money  in  court.  The  stop  order  then 
would  be  similar  to  the  other  enforcement  measures  that  we  have  discussed, 
that  is,  seizure  and  sale,  garnishment  and  receivership.  Of  course,  the 
judgment  creditor  still  would  have  to  apply  to  the  court  for  an  order  directing 
payment  out. 

In  choosing  to  retain  a  modified  stop  order  remedy,  we  have  rejected  the 
garnishment  alternative,  that  is,  the  garnishment  of  funds  held  in  court,  or 
which  may  be  paid  into  court,  favoured  by  the  Law  Reform  Commision  of 
British  Columbia  in  its  1978  Report  on  Attachment  of  Debts  Act.  While 
perhaps  theoretically  more  appealing,  the  garnishment  of  funds  in  court  could 
give  rise  to  somewhat  unusual  consequences:  in  some  cases,  for  example,  a 
court  official  might  be  required  to  dispute  a  judgment  creditor's  claim.  We 
already  have  noted  the  fact  that,  under  our  stop  order  remedy,  a  judgment 
creditor  would  have  to  apply  to  the  court  for  the  payment  out  of  any  money  on 
deposit  there  to  the  benefit  of  his  judgment  debtor.  We  also  shall  recommend 
below  that  any  application  for  payment  out  should  be  made  upon  notice  to  all 
interested  persons.  Consequently,  the  two  step  approach  that  we  have 
proposed  at  least  will  ensure  that  the  onus  of  opposing  the  judgment  creditor's 
claim  falls  on  an  interested  person,  rather  than  a  judicial  officer. 

Regarding  the  scope  of  the  stop  order  remedy,  it  should  be  noted  that 
Rule  730  applies  not  only  to  money  in  court,  but  also  to  "securities  in  court,  or 
invested  in  the  name  of  the  Accountant".  In  our  opinion,  the  stop  order 
remedy  that  we  propose  should  be  employed  to  reach  all  property  standing  in 
the  name  of  the  Accountant  of  the  Supreme  Court  to  the  benefit  of  a  judgment 
debtor,  including  government  securities,  and  shares  or  stock  of  or  in  a 
company.  In  this  manner,  we  seek  to  ensure  reliance  on  a  single  enforcement 
procedure  for  money  or  other  property  in  court  or  in  the  name  of  the 
Accountant  of  the  Supreme  Court. 

We,  therefore,  make  the  following  recommendations  respecting  the  stop 
order  remedy: 

1.  Any  money  or  securities  in  court,  or  invested  in  the  name  of  the 
Accountant  of  the  Supreme  Court  of  Ontario,  and  all  property  including 
government  securities  or  stock  or  shares  of  or  in  a  public  company 
standing  in  the  name  of  the  Accountant  of  the  Supreme  Court  of  Ontario, 
to  the  benefit  of  the  judgment  debtor,  should  be  subject  to  enforcement  by 
means  of  a  stop  order  and  subsequent  order  directing  payment  out. 
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2.  The  stop  order  should  be  issued  by  the  enforcement  office  upon  the 
request  of  a  creditor. 

3.  Upon  application  by  the  enforcement  office,  the  judgment  debtor  or  any 
interested  person,  the  court  in  which  the  property  referred  to  in 
paragraph  1  above  is  deposited,  may  issue  an  order  directing  payment 
out. 

4.  Application  for  payment  out  should  be  made  upon  notice  to  all  interested 
persons. 

One  final  comment  regarding  the  enforcement  of  a  judgment  against 
money  or  property  in  court  standing  to  the  benefit  of  a  judgment  debtor  should 
be  made.  Since  money  may  be  paid  into  court,  not  only  in  the  case  of  the 
Supreme  Court  of  Ontario,  but  in  the  case  of  lower  courts  as  well,221  we 
recommend  that  the  proposed  stop  order  remedy  should  apply  equally  to  all 
money  or  property  in  court  standing  to  the  benefit  of  a  judgment  debtor, 
whether  the  money  or  property  is  on  deposit  in  the  Supreme  Court  of  Ontario, 
in  a  county  or  district  court  or  in  any  other  court  in  Ontario. 


221  See,  for  example,  r.  772  of  the  Supreme  Court  of  Ontario  Rules  of  Practice,  R.R.O.  1970, 
Reg.  545,  concerned  with  money  paid  into  a  county  court  or  a  surrogate  court,  and  ss.  82 
and  83  of  The  Small  Claims  Courts  Act,  R.S.O.  1970,  c.  439.  Payment  into  the  provincial 
court  (family  division)  and  the  Unified  Family  Court  in  certain  circumstances  also  is 
envisaged  by  The  Family  Law  Reform  Act,  1978,  S.O.  1978,  c.  2:  see,  for  example,  s. 
19(l)(e)ofthisAct. 


CHAPTER  5 


THE  RESOLUTION  OF 
DISPUTES  IN  ENFORCEMENT 
PROCEEDINGS 


1.      INTERPLEADER  PROCEEDINGS  IN  RESPECT  OF 

PERSONAL  PROPERTY  SEIZED  OR  ABOUT  TO  BE  SEIZED 

At  present,  where  there  is  a  dispute  between  an  execution  creditor  and  a 
third  party  claiming  some  right,  title  or  interest  in  personal  property  or  the 
proceeds  thereof,  the  sheriff  ordinarily  will  first  attempt  to  resolve  the 
differences  informally,  without  resort  to  a  court  application.  If,  however,  the 
parties  are  intractable,  the  sheriff  will  interplead  by  means  of  an  application  to 
the  court.  In  the  Supreme  Court  and  county  and  district  courts,  Rules  632-55 
of  the  Supreme  Court  of  Ontario  Rules  of  Practice1  apply  to  such  an 
application.  Regulations  promulgated  under  The  Small  Claims  Courts  Act1 
also  deal  with  interpleader  by  bailiffs.3 

An  interpleader  order  is  granted  not  as  a  matter  of  right,  but  in  the 
discretion  of  the  court.  The  primary  object  of  interpleader  proceedings  is  to 
determine  whether  the  sheriff  should  deliver  the  property  to  the  claimant  or 
sell  it  under  the  writ  of  execution.  In  addition,  the  court  normally  will  make  an 
order  protecting  the  sheriff;  the  order  usually  provides  that  no  action  may  be 
brought  against  the  sheriff  in  respect  of  his  seizure  of  the  property. 

As  a  general  proposition,  we  are  of  the  view  that  the  existing  law  and 
procedure  can  readily  serve  as  a  reasonably  sound  basis  for  the  settlement  of 
disputes  between  claimants  and  creditors.  Not  unlike  other  areas  of  the  law, 
however,  there  are  lacunae  in  the  Rules  of  Practice  and  in  the  small  claims 
court  regulations  that  ought  to  be  filled.  While  the  case  law  and  the  practice  of 
enforcement  personnel  have  closed  some  of  the  more  noticeable  gaps,  there  is 
some  confusion  and  ambiguity,  and  accordingly  a  need  to  clarify,  expand  or 
otherwise  amend  the  law.  There  is  also  a  need  to  codify.  Partly  as  a  result  of 
the  gaps  in  the  law,  practices  often  tend  to  vary  from  county  to  county  and 
from  official  to  official.  Finally,  there  is  a  need  to  reorganize,  at  least  in  respect 
of  the  Rules  of  Practice.  In  some  instances  the  Rules,  which  in  the  main  have 
or  are  intended  to  have  a  sequential  or  chronological  logic  to  them,  are  in  fact 
out  of  order  and  thereby  have  become  confusing. 

Having  regard,  then,  to  the  deficiencies  in  the  present  law  and  practice, 
the  Commission  recommends  that  new  dispute  resolution  provisions  in  respect 


1  R.R.O.  1970,  Reg.  545.  These  rules  are  hereinafter  sometimes  referred  to  as  the  "Rules  of 
Practice". 

2  R.S.O.  1970,  c.  439. 

3  R.R.O.  1970,  Reg.  801,  rr.  7-12. 
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of  the  seizure  of  personal  property,  based  on  the  existing  Supreme  Court  of 
Ontario  Rules  of  Practice,  as  amended  in  accordance  with  the  recommenda- 
tions made  in  this  Chapter,  should  be  adopted  and  should  apply  uniformly  to 
the  resolution  of  disputes  arising  from  the  enforcement  of  judgments  from  all 
courts  in  Ontario. 

(a)     Notice  of  Seized  Property  Served  on  Interested  Parties 
(i)    General 

The  present  dispute  resolution  procedures  in  respect  of  claims  made  by 
third  persons  assumes  that  at  the  operative  time  the  potential  claimant  has 
knowledge  that  the  personal  property  in  question  has  been  seized  or  is  about  to 
be  seized.  There  is,  however,  no  statutory  or  regulatory  requirement  that 
potential  claimants,  even  those  known  to  the  sheriff  or  the  parties,  should  be 
notified  formally  so  that  they  may  assert  their  claims  in  due  time. 

The  Commission  is  of  the  view  that  it  is  not  impossible  to  rectify  this 
situation,  at  least  to  some  degree.  Clearly,  the  sheriff  cannot  always  know  the 
full  extent  of  possible  claims  against  the  seized  property;  there  may  well  be 
claimants  whose  interests  are  neither  publicly  registered  nor  divulged  by  a 
debtor.  Yet,  under  the  recommendations  already  made  by  the  Commission, 
the  sheriff  would  be  apprised  of  a  significant  number  of  possible  claimants.  For 
example,  it  has  been  proposed  that  the  sheriff  should  be  in  receipt  of  a 
completed  debtor  information  sheet  and,  in  addition,  that  a  sheriff  should  be 
responsible  for  conducting  any  judgment  debtor  and  third  party  examina- 
tions.4 Moreover,  the  Commission  has  proposed  that  the  creditor  should  be 
responsible  for  conducting  public  register  searches  concerning  the  title  to 
property  that  may  be  seized.5  In  this  connection,  it  should  be  noted  that,  prior 
to  any  attempted  seizure,  the  judgment  creditor  is  to  be  obliged  to  supply  the 
sheriff  with  as  much  information  as  possible  respecting  such  property.6  This 
information  is  to  include,  inter  alia,  the  right,  title  or  interest  of  the  debtor  in 
the  property,  and  the  existence  of  any  encumbrances  in  respect  of  the 
property. 

Given  the  methods  by  which  the  sheriff  would  be  able  to  obtain 
information  concerning  potential  claimants,  it  is  recommended  that, 
subsequent  to  a  seizure,  the  sheriff  should  be  required  to  serve  a  "notice  of 
seized  property"  and  a  prescribed  proof  of  claim  form  on  all  persons  who,  to 
the  knowledge  or  reasonable  belief  of  the  sheriff,  may  have  some  right,  title  or 
interest  in  the  seized  property.7  The  sheriff  should  serve  the  material  as  soon  as 
reasonably  possible  after  seizure,  having  regard  to  the  completion  of  any 
questionnaire,  the  examination  of  the  debtor  or  third  parties,  the  results  of  a 
public  register  search  by  the  creditors,  and  all  the  other  circumstances  of  the 
case. 


4  See  Part  I,  Chapter  4,  Sections  2  and  3  of  this  Report. 

5  Ibid.,  Section  4. 

6  Ibid.,  Chapter  3,  Section  5(d)(iii). 

7  See  the  Report  of  the  Joint  Working  Party  on  the  Enforcement  of  Judgments,  Orders  and 
Decrees  of  the  Courts  in  Northern  Ireland  (1965),  at  32-33,  paras.  95-97.  It  would  appear 
that  in  some  jurisdictions  the  sheriff  advertises  in  a  newspaper  for  possible  claimants:  see 
Wilson  v.  Dominion  of  Canada  (1979),  1  Man.R.  (2d)  372  (C.A.),  at  376. 
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In  selecting  the  persons  on  whom  the  notice  of  seized  property  and  proof 
of  claim  form  is  to  be  served,  the  sheriff  should  be  required  to  act  reasonably 
and  in  good  faith.  Certain  parties  quite  clearly  are  intended  to  be 
comprehended  by  the  above  recommendation.  For  example,  where  the 
questionnaire,  judgment  debtor  or  third  party  examination  or  public  register 
search  elicits  the  names  of  secured  parties  or  lienholders,  these  persons  would 
be  entitled  to  be  served.  We  also  intend  that  where  the  sheriff  seizes  property 
in  the  sole  or  joint  possession  of  a  third  party,  the  third  party  should  be  served 
with  the  notice  and  form.8  Even  if  the  persons  notified  do  not  intend  ultimately 
to  make  a  claim  to  any  right,  title  or  interest  in  the  property  —  a  decision  not 
likely  to  be  known  by  the  sheriff  in  any  event  —  at  least  they  will  have  been 
duly  informed  of  the  proposed  consequences  of  their  failure  to  do  so.9  Given 
the  gravity  of  the  consequences  of  a  failure  to  receive  the  notice  and  form,  it  is 
recommended  that,  unless  a  court  otherwise  orders,  the  material  should  be 
served  personally. 

The  notice  to  known  or  apparent  claimants  should  contain  the  following 
information: 

1 .  the  style  of  cause  of  the  judgment  in  question  and  a  statement  that 
the  proceedings  against  the  property  arise  in  respect  of  the 
enforcement  of  that  judgment; 

2.  the  name  and  address  of  the  debtor; 

3.  a  reasonable  description  of  the  seized  property,  adequate  to  permit 
identification; 

4.  the  known  or  apparent  right,  title  or  interest  of  the  debtor  in  the 
property; 

5.  the  person  having  possession  of  the  property  at  the  time  of  the 
seizure;  and 

6.  the  location  where  the  property  was  seized. 

In  addition,  the  notice  should  indicate  the  consequences  of  a  failure  to  assert  a 
claim,  as  proposed  in  the  following  Section  of  this  Chapter.  The  proof  of  claim 
form  should  be  sufficiently  comprehensive  and  comprehensible  that  the  nature 
and  scope  of  the  alleged  right,  title  or  interest  in  the  seized  property  can  be 
elicited  easily  and  in  reasonable  detail.10 

We  now  turn  to  consider  the  time  within  which  a  person  must  assert  a 
claim  to  a  right,  title  or  interest  in  seized  property.  We  recommend  that, 
where  a  person  has  been  served  with  the  proposed  notice  of  seized  property,  he 
should  be  entitled  as  of  right  to  file  a  duly  completed  proof  of  claim  form  with 
the  enforcement  office  within  thirty  days  of  the  mailing  of  the  notice  to  him  by 
the  sheriff.  Where,  however,  a  person  served  with  a  notice  of  seized  property 
does  not  file  a  claim  within  the  proposed  thirty  day  period,  we  recommend  that 
he  should  be  entitled  to  file  his  claim  only  upon  leave  of  the  county  or  district 
court.  The  court  should  be  empowered  to  grant  leave  to  file  a  late  claim  only 


8  The  notice  of  seized  property  served  on  a  third  party  in  sole  possession  should  be 
distinguished  from  the  prior  notice  of  seizure  served  on  that  party:  see  supra,  Chapter  2, 
Section  3(b)(i)b(2). 

9  See  the  following  Section  of  this  Chapter. 

10  The  sufficiency  of  a  proof  of  claim  is  considered  infra,  this  Chapter,  Section  1  (b)(i). 
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where  the  property  has  not  already  been  sold  by  the  sheriff  at  an  execution 
sale.  Where  the  potential  claimant  makes  application  to  the  court  under  a 
provision  implementing  the  foregoing  proposal,  the  court,  in  rendering  its 
decision,  should  have  regard  to  all  the  circumstances  of  the  case,  including  the 
reason  for  the  failure  to  respond  to  the  notice  and  to  file  a  proof  of  claim  within 
the  thirty  day  period. 

We  further  recommend  that,  upon  the  expiry  of  thirty  days  from  the  date 
on  which  the  last  known  potential  claimant  has  been  served  with  a  notice  of 
seized  property  and  the  proof  of  claim  form,  the  sheriff  should  be  empowered 
to  commence  sale  proceedings11  if  no  claim  has  been  filed  with  him.  However, 
in  some  cases,  there  may  be  no  known  claimant  on  whom  a  notice  of  seized 
property  and  a  proof  of  claim  form  may  be  served,  and  the  sheriff  may  be  of 
the  view,  based  on  reasonable  and  probable  grounds  and  acting  in  good  faith, 
that  there  are  unlikely  to  be  any  claimants  to  the  seized  property.  If  so,  we 
recommend  that  the  sheriff  should  be  empowered  to  commence  sale 
proceedings  immediately.  We  are  of  the  view  that  under  these  circumstances 
it  would  be  unreasonable  to  prolong  enforcement  proceedings  by  requiring  the 
sheriff  to  wait  until  a  claim  is  filed. 

On  the  other  hand,  we  do  recognize  that  in  some  cases  there  may  well  be 
claimants  of  whom  the  sheriff  has  no  knowledge  and  therefore  who  have  not 
been  served  with  the  proposed  notice  of  seized  property  and  proof  of  claim 
form.  Having  regard  to  the  consequences  of  a  failure  to  assert  a  claim  to  seized 
property  —  a  topic  to  be  considered  in  the  following  Section  —  we  recommend 
that  persons  who  have  not  been  served  with  a  notice  of  seized  property  and 
proof  of  claim  form  ought  to  be  entitled  as  of  right  to  file  their  claims  with  the 
enforcement  office  so  long  as  the  property  has  not  already  been  sold  by  the 
sheriff  at  an  execution  sale.  We  do  not  believe  that,  in  this  situation,  it  is 
reasonable  to  require  the  potential  claimant  to  seek  leave  of  the  court.  Unlike 
the  person  who  has  been  served  and  for  some  reason  does  not  respond,  a  person 
who  has  not  been  served  ought  to  be  accorded  additional  protection. 

One  further  issue  remains  concerning  the  time  within  which  a  person's 
claim  must  be  filed  with  the  enforcement  office.  Must  a  claimant  both  file  and 
successfully  prosecute  his  claim  within  the  proposed  limitation  periods?  Or 
should  it  be  sufficient  that  he  merely  files  his  claim?  We  are  of  the  view  that, 
given  the  inevitable  delay  in  prosecuting  a  claim,  it  would  be  unduly  harsh  to 
require  a  claimant  to  do  more  than  file  his  claim  in  order  to  protect  any  right, 
title  or  interest  he  might  have  in  the  property.  Accordingly,  we  recommend 
that  the  proposed  limitation  periods  should  apply  only  to  the  time  within 
which  a  claim  must  first  be  formally  filed  with  the  enforcement  office;  they 
should  not  require  a  claim  to  be  successfully  prosecuted  and  maintained 
within  the  abovementioned  periods.  Accordingly,  claims  filed  but  still  pending 
at  the  expiry  of  the  relevant  limitation  period  should  be  resolved  prior  to  the 
commencement  of  any  sale  proceedings. 

Having  considered  the  time  within  which  a  person's  claim  must  be 
asserted,  we  now  turn  to  the  consequences  of  a  failure  to  respond  within  the 
proposed  limitation  periods. 


Concerning  the  sale  of  seized  personal  property,  see  supra,  Chapter  2,  Section  4. 
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(ii)  Consequences  of  a  Failure  to  Respond  to  a  Notice  of  Seized 
Property 

It  is  anticipated  that,  in  some  cases,  whether  through  neglect  or 
inadvertence  or  for  some  other  reason,  persons  served  with  a  notice  of  seized 
property  may  fail  to  assert  a  claim  to  a  right,  title  or  interest  in  the  property 
within  the  prescribed  time.12  Moreover,  such  persons  may  neglect  to  apply  to 
the  court  for  leave  to  file  a  late  claim  prior  to  a  sale.  In  other  cases,  persons 
who  may  have  a  claim,  but  who  are  unknown  to  the  sheriff,  may  not  exercise 
their  right  to  file  a  proof  of  claim  before  the  property  is  sold  or,  because  of  the 
nature  of  the  debtor's  property  —  for  example,  it  might  be  perishable  —  the 
sheriff  may  have  had  to  exercise  his  right,  proposed  in  Chapter  2,  to  sell  the 
property  expeditiously,  so  that  potential  claimants  could  no  longer  make  a 
claim  to  the  property  itself.  Accordingly,  it  has  been  necessary  to  consider  the 
effect  of  such  a  failure  to  assert  a  claim  upon  the  title  of  a  purchaser  of  the 
property  at  a  subsequent  sale  by  the  sheriff. 

At  present,  as  has  been  stated  on  innumerable  occasions,  as  a  general 
principle  a  sheriffs  sale  can  only  pass  whatever  title  the  judgment  debtor  has 
in  the  property.13  Because,  for  example,  unregistered  security  interests  or  liens 
may  exist,  it  is  sometimes  very  speculative  what  the  debtor's  precise  interest  in 
the  property  is  and,  accordingly,  the  general  rule  just  described  serves  to 
depress  the  selling  price  of  seized  chattels.  The  Commission  is  of  the  view  that, 
so  long  as  adequate  safeguards  are  provided,  it  is  possible  to  alleviate  this 
problem  without  prejudicing  claimants  to  any  substantial  degree.  We  have 
concluded,  and  accordingly  recommend,  that  at  any  sale  of  the  seized  property 
the  purchaser  should  acquire  clear  title  subject  only  to  the  right,  title  or 
interest  of  a  person  who  has  filed  and  successfully  maintained  a  claim  to  such  a 
right,  title  or  interest  prior  to  the  time  of  sale;14  the  claim  of  any  other  person 
should  be  extinguished  upon  the  sale  of  the  property. 

The  effect  of  the  above  recommendation  would  be  to  bring  the  selling 
price  of  most  seized  property  to  the  point  where  it  would  likely  approximate  as 
closely  as  possible  the  "true  market  value"  of  that  property.  Accordingly,  the 
creditors  and  debtor  would  reap  the  benefit  of  the  increased  price,  the 
purchaser  would  know  precisely  what  he  has  bought  or  is  about  to  buy  and,  in 
light  of  our  proposals  in  the  preceding  Sections,  a  person  with  some  interest  in 
the  property  would  be  given  a  reasonable  opportunity  to  assert  his  claim. 


12  See  supra,  this  Chapter,  Section  l(a)(i). 

13  See  Dunlop,  "Execution  against  Personal  Property  in  England  and  British  Columbia" 
(1972),  7  U.B.C.L.Rev.  171,  at  197  et  seq.,  and  cases  cited  therein.  But  see  Associates 
Finance  Co.  Ltd.  v.  Webber  (1972),  4  W.W.R.  131  (B.C.S.C),  discussed  supra,  Chapter  2, 
Section  3(b)(i)b(7)5. 


14 


It  bears  repeating  that,  under  our  proposals  in  the  preceding  Section,  claims  filed  but  still 
pending  at  the  expiry  of  the  relevant  limitation  period  would  have  to  be  resolved  prior  to  the 
commencement  of  any  sale  proceedings. 

See  California  Law  Revision  Commission,  Tentative  Recommendation  Relating  to 
Enforcement  of  Judgments  (March  1979),  proposed  s.  706.120:  "A  third  person  may  file  a 
third-party  claim  [against  "personal  property  sought  to  be  applied  to  the  satisfaction  of  a 
judgment":  s.  706.110]  at  any  time  after  levy  but  before  the  levying  officer  has  sold, 
delivered,  or  otherwise  disposed  of  the  property  claimed."  S.  706.120  would  codify  existing 
case  law  in  California. 
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It  should  be  clear  that,  as  a  result  of  this  proposal,  the  present  position 
would  be  reversed.15  A  purchaser  might  well  acquire  a  better  title  than  that  of 
the  debtor,  as  failure  to  assert  and  successfully  maintain  a  claim  to  a  right, 
title  or  interest  in  the  property  prior  to  sale  would  result  in  the  extinguishing  of 
the  third  party's  claim.  Accordingly,  while  we  are  of  the  view  that  our 
proposals  are  reasonable  and  equitable,  we  wish  to  make  additional 
recommendations  affording  some  further  protection  to  claimants.  We 
recommend  that  where,  under  our  proposals,  a  person  is  no  longer  entitled  to 
file  a  claim  to  a  right,  title  or  interest  in  seized  property,  that  person  should  be 
entitled  to  file  a  claim  to  a  first  charge  on  any  proceeds  of  a  sale  of  the 
property,  on  the  same  basis  as  he  could  have  filed  a  claim  to  a  right,  title  or 
interest  in  the  property  itself.  We  further  recommend  that  any  claim  to  the 
proceeds  of  sale  must  be  filed  with  the  sheriff  while  the  proceeds  remain 
undistributed  in  the  sheriff's  hands.16  Where  such  a  claim  is  made  within  this 
period  of  time,  the  sheriff  should  delay  the  distribution  in  order  that  the  claim 
may  be  prosecuted  by  the  claimant. 

As  a  result,  under  our  proposals,  potential  claimants  could  have  until  a 
sale  of  seized  property  to  make  their  claims  and  to  retain  their  right,  title  or 
interest  in  the  property  itself;  they  would  then  have  a  further  period  of  time 
within  which  to  make  a  claim  to  the  proceeds.  We  do  not  believe,  however, 
that  claimants  should  be  entitled  to  trace  what  otherwise  would  be  their  share 
of  the  proceeds  into  the  hands  of  creditors.  We  have  attempted  throughout  to 
strike  an  equitable  and  reasonable  balance  among  all  parties  concerned  in  the 
seizure  and  sale  of  personal  property.  Tracing  the  proceeds  already  distributed 
by  the  enforcement  office  would  be,  at  the  very  least,  both  administratively 
burdensome  and  philosophically  suspect,  given  the  considerable  opportunities 
for  a  claim  to  be  made  prior  to  the  distribution. 

(b)    The  Assertion  of  a  Claim 

( i)    Sufficiency  of  a  Proof  of  Claim 

Rule  644  of  the  Supreme  Court  of  Ontario  Rules  of  Practice  deals  in  a 
rather  inadequate  way  with  several  preliminary  matters  relating  to  the 


15 


S.  18  of  The  Execution  Act,  R.S.O.  1970,  c.  152,  provides  that,  except  where  the  sale  is 
under  an  execution  against  goods  issued  out  of  a  small  claims  court,  the  sale  conveys 
whatever  equitable  or  other  right,  property,  interest  or  equity  of  redemption  the  debtor  had 
or  was  entitled  to  in  or  in  respect  of  the  goods,  chattels  or  personal  property  at  the  time  of 
the  delivery  of  the  execution  to  the  sheriff  for  execution;  the  section  also  provides  that  where 
the  sale  is  under  an  execution  against  goods  issued  out  of  a  small  claims  court,  the  sale 
conveys  whatever  equitable  or  other  right,  property,  interest  or  equity  of  redemption  the 
debtor  had  or  was  entitled  to  in  or  in  respect  of  the  goods,  chattels  or  personal  property  at 
the  time  of  the  seizure.  See,  also,  New  South  Wales  Law  Reform  Commission,  Draft 
Proposal  Relating  to  the  Enforcement  of  Money  Judgments  (1975),  Draft  Bill,  s.  46,  and 
notes  to  s.  46. 

See,  also,  s.  59  of  the  Bankruptcy  Act,  R.S.C.  1970,  c.  B-3,  dealing  with  persons 
claiming  an  interest  in  property  in  the  possession  of  the  bankrupt  at  the  time  of  the 
bankruptcy.  S.  59(4)  reads:  "The  trustee  may  give  notice  in  writing  to  any  person  to  prove 
his  claim  to  or  in  property  under  this  section,  and,  unless  that  person  files  with  the  trustee  a 
proof  of  claim  in  the  prescribed  form  within  fifteen  days  after  the  mailing  of  the  notice,  the 
trustee  may  thereupon  with  the  leave  of  the  court  sell  or  dispose  of  the  property  free  of  any 
lien,  right,  title  or  interest  of  that  person  thereon  or  therein." 

The  distribution  of  proceeds  of  an  execution  sale  will  be  considered  in  a  forthcoming  Part 
of  this  Report. 
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assertion  of  a  claim  to  property  in  the  debtor's  possession  and  the  means  by 
which  creditors  may  contest  that  claim.  Rule  644  provides  as  follows: 

644.  When  a  sheriff  finds  property  in  the  possession  of  a  debtor  against  whose 
property  he  has  a  writ  or  other  process  in  his  hands,  and  claim  is  set  up  to  such 
property  by  or  on  behalf  of  a  third  person  who  is  out  of  possession  or  is  in  joint 
possession  with  the  debtor,  the  claim  of  such  third  person  shall  be  made  in 
writing,  and  upon  receipt  thereof  the  sheriff  shall  forthwith  give  notice  thereof  to 
the  execution  creditor,  and  the  execution  creditor  shall,  within  seven  days 
thereafter,  give  notice  to  the  sheriff  that  he  admits  or  disputes  the  claim,  and,  if 
the  execution  creditor  admits  the  title  of  the  claimant  and  gives  notice  as  directed 
by  this  rule,  he  is  only  liable  to  the  sheriff  for  fees  and  expenses  incurred  before 
the  receipt  of  the  notice  admitting  the  claim,  and  no  action  shall  be  brought 
against  the  sheriff  in  respect  of  the  seizure  of  the  property. 

It  is  clear  that  the  applicability  of  Rule  644  is  restricted  to  the  situation  where 
the  seized  property  is  in  the  sole  or  joint  possession  of  the  debtor  at  the  time  of 
seizure;  it  does  not  deal  with  the  situation  where  the  property  is  seized  from  a 
third  party  in  sole  possession  of  it.  With  respect  to  the  seizure  of  property  in 
the  possession  of  a  third  person  claiming  it,  reference  should  be  made  to 
section  20  of  The  Execution  Act.  Section  20(6)  provides  that  "[njothing  in 
this  section  limits  the  right  of  the  sheriff  to  apply  for  relief  by  interpleader". 
However,  where  the  seized  property  was  in  the  sole  possession  of  a  third  party, 
neither  the  Act  nor  the  Rules  of  Practice  expressly  provides  for  the  mechanics 
of  dispute  resolution  in  the  way  in  which  Rule  644  now  provides  for  such 
mechanics  in  respect  of  the  seizure  of  property  in  the  sole  or  joint  possession  of 
the  debtor. 

By  way  of  contrast,  the  regulations  promulgated  under  The  Small 
Claims  Courts  Act  do  refer  generally  to  the  situation  "when  a  claim  is  made  in 
respect  of  any  property  that  has  been  seized";17  moreover,  special  mention  is 
made  of  the  situation  "[w]here  property  is  seized  or  attached  while  in  the 
possession  of  the  claimant".18 

We  already  have  stated  our  view  in  Part  I  of  this  Report  that  the  new, 
uniform  rules  governing  enforcement  matters,  serving  as  a  procedural  guide 
for  the  sheriff,  the  parties  and  their  solicitors,  should  be  as  comprehensive  as 
possible.  Gaps,  such  as  the  one  described  above  in  respect  of  Rule  644,  create 
confusion  and  may  well  result  in  varying  practices  from  county  to  county. 
Accordingly,  we  recommend  that  any  new  provision  governing  the  assertion  of 
a  claim  should  apply  expressly  whenever  property  is  seized,  whether 
possession  be  in  the  debtor  or  in  any  other  person. 

Insofar  as  Rule  644  of  the  Rules  of  Practice  deals  with  the  manner  in 
which  a  claim  is  instituted,  we  are  of  the  opinion  that  the  provision  is 
somewhat  unclear  and,  at  least  on  its  face,  inadequate.  Rule  644  simply 
provides  that  "the  claim  of  [the]  third  person  shall  be  made  in  writing,  and 
upon  receipt  thereof  the  sheriff  shall  forthwith  give  notice  thereof  to  the 
execution  creditor".  After  such  notice,  the  creditor  is  to  decide  whether  he 


17  R.R.O.  1970,  Reg.  801,  r.  7(1).  Emphasis  added. 

18  Ibid.,  r.  8. 
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admits  or  disputes  the  claim.19  At  this  juncture,  no  mention  is  made  of  the 
form  or  sufficiency  of  the  third  party's  written  claim.  We  understand  that  the 
practice  of  claimants  varies  considerably:  a  substantial  number  of  claimants 
generally  give  only  a  minimally  detailed  notice  of  their  claim,  without 
supplying  many  of  the  critical  details;  others  write  long,  rambling  letters 
explaining  the  minutiae  of  their  claims;  a  minority  seek  the  advice  of  a 
solicitor,  who  often  provides  a  brief  but  comprehensive  picture  of  the  claim. 

It  should  be  borne  in  mind  that  it  is  on  the  basis  of  this  initial  notice  alone 
that  the  creditors  must  decide  the  important  issue  concerning  whether  to 
admit  or  to  dispute  the  claim.20  Yet  at  this  stage  they  may  well  have  little 
detailed  knowledge  of  the  claim,  so  that,  out  of  an  abundance  of  caution,  their 
not  uncommon  reaction  is  to  dispute  it.21  If  the  claimant  maintains  his  claim, 
the  sheriff  will  "apply  for  relief  by  interpleader".22  It  is  only  then,  subsequent 
to  the  sheriff's  application,  that  the  claimant  is  obliged  to  provide  a  more  strict 
proof  of  his  claim.  Rule  636  provides  as  follows: 

636.  The  applicant^  may  make  a  motion  calling  on  the  claimants  to  appear 
and  state  the  nature  and  particulars  of  their  claims,  and  either  to  maintain  or 
relinquish  themJ24^ 

At  this  stage,  the  claimant  must  support  his  claim  by  an  affidavit.25 

The  small  claims  court  regulations  provide  basically  for  the  same  method 
of  attempting  to  resolve  any  claim  and  dispute  out  of  court.  A  claim  first  must 
be  made  to  a  right,  title  or  interest  in  respect  of  seized  property,  after  which 
the  small  claims  court  bailiff  must  give  notice  of  the  claim  to  the  creditor 
issuing  the  execution.26  Again,  the  creditor  is  given  a  stipulated  number  of 
days  within  which  to  respond  to  this  claim,  and  if  he  "requires  the  seizure  to  be 
maintained",  he  then  must  provide  security.27  An  "interpleader  summons"  is 


19 


24 


To  be  more  precise,  r.  644  states  ". .  .  if  the  execution  creditor  admits  the  title  of  the 
claimant"  (emphasis  added),  although  other  references  are  to  the  claimant's  "claim". 
While  the  matter  is  of  no  major  practical  significance,  we  shall  recommend  below  that  a 
reference  should  be  to  a  "claim",  since  "title"  may  imply  ownership  and  is  not  consistent 
with  the  other  references  in  the  interpleader  rules  in  the  Rules  of  Practice. 

Rules  of  Practice,  supra,  note  1 ,  r.  644. 

In  other  cases,  creditors  may  decide  that  they  have  insufficient  information  either  to 
dispute  or  to  admit  the  claim.  Under  these  circumstances,  r.  645  of  the  Rules  of  Practice, 
supra,  note  1,  provides  that  the  sheriff  may  interplead;  in  other  words,  silence  is  tantamount 
to  a  dispute.  See  infra,  this  Chapter,  Section  1  (c)(iv). 

Rules  of  Practice,  supra,  note  1,  r.  645. 

Here,  the  sheriff.  See  r.  632(b)  of  the  Rules  of  Practice,  supra,  note  1,  providing  for  relief 
by  interpleader  "where  the  applicant  is  a  sheriff.  .  .". 

In  Evans  v.  Jacobs,  [1962]  O.W.N.  209  (H.C.J. ),  the  Senior  Master  held  that,  where  there 
has  been  a  notice  of  motion  for  a  sheriffs  interpleader,  the  notice  must  call  on  the  claimant 
to  appear  and  state  his  case.  Otherwise,  the  application  by  the  sheriff  will  be  dismissed.  In 
passing,  it  should  be  noted  that  r.  636,  and  the  related  rules  that  follow  it,  appear  before 
rr.  644  and  645,  so  that  chronologically  they  are  out  of  order. 


25 


Re  U.S.  Fid.  &  Guar.  Co.  and  Mastrangelo,  [1954]  O.W.N.  46  (H.C.J. ). 

26  R.R.0. 1970,  Reg.  801,  r.  7(1). 

27  Ibid.,  r.  7(2). 
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issued  and  served  subsequently  on  the  claimant,28  who  only  then  is  required  to 
provide  "particulars  of  the  property  claimed  by  him  and  the  grounds  and 
particulars  of  his  claim. .  ,".29  Even  at  this  stage,  a  failure  to  provide  the  details 
of  the  claim  may  not  be  fatal,  for  another  provision  states  that  "[w]here  the 
claimant  has  not  complied  with  the  rule  in  respect  of  delivering  particulars  of 
his  claim,  the  judge  may,  upon  such  terms  as  he  directs,  allow  him  to  deliver 
the  same".30 

The  Commission  is  of  the  view  that  a  substantial  amount  of  time  and 
effort  may  be  wasted,  and  that  the  creditors  may  well  be  prejudiced,  where 
they  are  forced  to  respond  to  only  a  skeletal  notice  of  a  third  party's  claim. 
Accordingly,  we  recommend  that  the  prescribed  proof  of  claim  form,  to  be 
served  on  all  known  potential  claimants  with  the  notice  of  seized  property, 
should  be  explicit  in  requiring  the  claimant  to  document  his  claim  as 
comprehensively  as  possible.  Proofs  of  claim  delivered  to  the  enforcement 
office  should  be  perused  carefully  by  the  sheriff.  If  he  is  of  the  opinion  that 
further  details  are  needed,  he  should  be  entitled  to  require  that  the  claimant 
provide  them.  If,  in  the  sheriff's  opinion,  sufficient  details  have  not  been 
provided  after  reasonable  attempts  to  secure  them,  he  should  have  jurisdiction 
to  disallow  the  claim.  In  such  a  case,  the  sheriff  should  notify  the  claimant 
forthwith  and  the  claimant  should  have  fifteen  days  from  the  date  of  mailing 
of  the  sheriff's  notice  to  appeal  the  sheriff's  decision  to  the  county  or  district 
court.31  The  sheriff's  notice  should  indicate  that  a  right  of  appeal  exists. 

It  is  believed  that,  by  means  of  a  reasonably  comprehensive  notice  of 
claim,  creditors  will  have  an  immediate  and  satisfactory  picture  of  the  nature 
and  particulars  of  the  claim  in  question.  They  then  will  be  able  to  respond  in  a 
more  informed  fashion,  without  automatically  disputing  the  claim  simply  in 
order  to  be  given  the  opportunity  of  examining  it  in  greater  detail  at  a  later 
date,  often  after  the  needless  expenditure  of  time  and  money. 

We  do  not  believe  that  it  should  be  necessary  for  the  claimant  to  support 
his  claim  by  an  affidavit.  Accordingly,  we  recommend  that  no  such 
requirement  should  be  adopted.  The  initial  proof  of  claim  procedure  should 
elicit  a  sufficiently  detailed  account  of  the  claim,  but  at  this  stage  it  should  not 
be  necessary  in  addition  for  the  claimant  to  expend  time  and  money  having  a 
formal  affidavit  drawn  up  and  duly  sworn. 


(ii)  Power  of  the  Sheriff  to  Disallow  a  Fraudulent,  Frivolous, 
Spurious  or  Vexatious  Claim 

If  our  preceding  proposals  concerning  the  content  of  the  third  party's 
claim  are  adopted,  the  sheriff,  at  the  outset,  ordinarily  will  have  a  rather 
comprehensive  picture  of  the  nature  and  scope  of  the  claim.  While  in  the  vast 
majority  of  cases  the  sheriff  will  not  possess  the  legal  training  to  pass  on  the 


28  Ibid. 

29  Ibid.,  r.  9. 

30  Ibid.,  r.  10. 


31 


Where  the  sheriff  does  not  disallow  the  claim,  it  is  not  proposed  that  the  debtor  or 
creditors  be  given  a  right  of  appeal;  claimants  still  must  prove  their  claim  in  the  manner 
proposed  in  this  Chapter. 
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validity  of  the  claim,  in  some  instances  it  may  be  obvious  to  him  that  the  claim 
is  fraudulent,  frivolous,  spurious  or  vexatious.  We  recommend  that,  where  the 
sheriff,  acting  in  good  faith,  believes  on  reasonable  and  probable  grounds  that 
a  claim  is  fraudulent,  frivolous,  spurious  or  vexatious,  he  should  have 
jurisdiction  to  disallow  it  at  this  early  juncture.  The  sheriff  should  be  required 
to  notify  forthwith  the  party  whose  claim  has  been  disallowed.  There  should  be 
a  right  of  appeal  from  the  sheriff's  decision  to  disallow  the  claim  within  fifteen 
days  from  the  date  of  mailing  the  notice.  The  notice  should  indicate  that  a 
right  of  appeal  exists. 

With  respect  to  the  existence  of  an  appeal  by  a  claimant,  the  Commission 
recommends  that  notification  need  not  be  given  formally  to  the  creditors.  The 
matter  to  be  determined  on  an  appeal  will  be  a  very  narrow  one,  that  is  to  say, 
whether  the  claim  is  fraudulent,  frivolous,  spurious  or  vexatious.  A  decision 
that  the  claim  is  not  fraudulent,  frivolous,  spurious  or  vexatious  will  require 
that  the  matter  be  remitted  to  the  sheriff,  and  the  ordinary  dispute  resolution 
procedures,  as  amended  by  our  proposals,  would  apply.  For  this  reason,  and  in 
the  interests  of  speed  and  efficiency,  we  believe  that  the  matter  may  be 
considered  without  the  mandatory  presence  of  the  creditors. 


(c)    The  Role  of  the  Creditors 
(i)    Notice  of  a  Claim 

Rule  644  of  the  Rules  of  Practice  states  that,  upon  receipt  of  the  third 
party's  written  claim,  "the  sheriff  shall  forthwith  give  notice  thereof  to  the 
execution  creditor",  and  the  creditor  then  is  given  seven  days  within  which  to 
admit  or  dispute  the  claim.  The  creditor  to  whom  reference  is  made  in  Rule 
644  appears  to  be  the  one  responsible  for  issuing  the  writ  of  execution  against 
the  property  in  respect  of  which  the  particular  claim  is  made.  We  understand 
that  in  practice  the  sheriff  gives  notice  only  to  this  particular  creditor.  The 
small  claims  court  rules  of  procedure  are  less  cryptic:  upon  a  claim  being  made 
"the  bailiff  shall  forthwith  give  notice  thereof  to  the  party  who  issues  the 
execution".32 

The  Commission  recommends  that,  upon  receipt  of  a  proof  of  claim,  the 
enforcement  office  should  be  required  to  give  notice  forthwith  of  the  nature 
and  particulars  of  the  claim  to  all  creditors  who  have  delivered  a  writ  of 
enforcement  to  the  enforcement  office.33  Since,  generally  speaking,  all  such 
creditors  will  be  entitled  to  share  pro  rata  in  any  distribution  of  proceeds 
obtained  pursuant  to  active  enforcement  measures  being  taken,  they  all  will  be 


32  R.R.O.  1970,  Reg.  801,  r.  7(1).  See,  also,  the  English  Report  of  the  Committee  on  the 
Enforcement  of  Judgment  Debts  (February  1969,  Cmnd.  3909)  (hereinafter  referred  to  as 
the  "Payne  Report").  The  Report  was  somewhat  ambiguous  on  this  matter,  since  it 
recommended  that  the  proposed  new  Enforcement  Officer  should  "give  notice  to  the 
judgment  creditor  or  creditors  who  are  concerned  in  the  execution"  (at  184,  para.  704).  The 
possibility  that  more  than  one  creditor  may  have  to  be  notified  may  well  imply  that  the 
notice  is  to  be  sent  to  more  creditors  than  merely  the  one  issuing  the  execution.  This 
conclusion  also  is  buttressed  by  the  use  of  the  phrase  "who  are  concerned  in  the  execution". 

33  See  Part  I,  Chapter  3,  Section  5(a)  of  this  Report,  concerning  delivery  of  a  writ  of 
enforcement  to  the  enforcement  office. 
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vitally  concerned  with  any  claims  that  may  be  made  against  the  seized 
property.  Accordingly,  all  such  creditors  should  be  entitled  to  respond  to 
claims  made  against  seized  property.34 

The  Commission  acknowledges  that  the  present  restriction,  whereby  the 
notice  of  claim  is  sent  to  the  seizing  creditor  alone,  may  not  necessarily 
prejudice  the  remaining  creditors,  even  where  the  seizing  creditor  wrongly  or 
misguidedly  admits  the  claim.  There  does  not  seem  to  be  any  reason  why  the 
other  creditors  who  dispute  the  claim  cannot  then  call  upon  the  sheriff  to  seize 
the  property  once  again  and  thereby,  in  effect,  contest  the  claim.  If  a  second 
seizure  is  indeed  possible,  then  in  practice  the  restriction  of  the  notice  to  the 
seizing  creditor  alone  may  serve  only  to  delay  and  complicate  matters  by 
forcing  the  other  creditors  to  institute  fresh  seizure  proceedings  simply  in 
order  to  contest  the  claim  previously  admitted  by  the  seizing  creditor.  On  the 
other  hand,  if  for  some  reason  a  second  seizure  at  the  behest  of  the  other 
creditors  is  not  possible,  these  creditors  may  well  be  prejudiced  substantially 
by  any  restriction  of  the  delivery  of  the  notice  of  claim  to  the  seizing  creditor. 
For  example,  where  a  sheriff  serves  the  notice  of  claim  only  on  this  creditor, 
and  then  abandons  the  seizure  and  delivers  the  property  to  the  claimant  upon 
the  creditor's  admission  of  the  claim,  the  other  creditors  may  be  ignorant  of 
these  facts  and  may  never  have  any  real  opportunity  to  proceed  further. 
Accordingly,  we  have  recommended  that  all  creditors  ought  to  be  given  an 
equal  and  early  opportunity  to  assess  and  respond  to  a  reasonably  documented 
claim  in  respect  of  the  seized  property. 


(ii)  Response  to  a  Notice  of  Claim 

As  indicated,  Rule  644  of  the  Rules  of  Practice  provides  that,  after  the 
sheriff  has  given  notice  of  a  claim  to  "the  execution  creditor1',  the  creditor 
"shall,  within  seven  days  thereafter,  give  notice  to  the  sheriff  that  he  admits  or 
disputes  the  claim".  In  the  small  claims  courts,  if  a  seizing  creditor  wishes  to 
maintain  the  seizure,  he  must  provide  security  for  the  costs  of  the  clerk  and 
bailiff  in  respect  of  the  interpleader  hearing  within  five  days  of  the  notice.35 

We  are  of  the  opinion,  and  accordingly  recommend,  that  creditors  should 
be  given  fifteen  days  to  respond  to  a  notice  of  claim  by  either  admitting  or 
disputing  the  claim.36  We  believe  that  the  limitation  periods  noted  above  may 


34 


35 


36 


For  a  more  restrictive  proposal,  see  California  Law  Revision  Commission,  Tentative 
Recommendation  Relating  to  Enforcement  of  Judgments  (March  1979),  proposed 
s.  706.220,  which  provides  inter  alia  that  the  levying  officer  is  required  to  mail  the  third 
party  claim  to  "the  judgment  creditor". 

R.R.O.  1970,  Reg.  801,  r.  7(2).  See,  also,  California  Law  Revision  Commission,  Tentative 
Recommendation  Relating  to  Enforcement  of  Judgments  (March  1979),  proposed 
s.  706.220.  To  avoid  the  release  of  the  property,  the  creditor  must  file  an  undertaking. 
S.  706.250(a)  provides  that  the  undertaking  "shall  be  made  in  favor  of  the  third  person  in  an 
amount  equal  to  twice  the  value  of  the  interest  claimed  by  the  third  person  and  shall 
indemnify  the  third  person  against  any  loss,  liability,  damages,  costs,  and  attorney's  fees, 
incurred  by  reason  of  the  enforcement  proceedings". 

Concerning  the  consensual  and  judicial  enlargement  or  abridgement  of  any  time  period 
prescribed  by  the  Supreme  Court  of  Ontario  Rules  of  Practice,  supra,  note  1 ,  see  rr.  1 77-78. 
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be  too  onerous  in  many  instances  and  that  a  fifteen  day  period  would  prejudice 
neither  the  claimant  nor  the  debtor.37 

We  also  recommend  that,  unlike  the  situation  in  the  small  claims  courts 
today,  the  sheriff  ought  not  to  be  empowered  to  require  the  creditor  seeking  to 
maintain  the  seizure  to  provide  security  for  the  costs  of  the  sheriff  in  respect  of 
the  interpleader  proceedings.  Nor  should  the  sheriff  have  jurisdiction  to 
require  the  creditor  to  provide  an  undertaking  or  security  in  favour  of  the 
claimant.38  We  believe  that  the  imposition  of  a  mandatory  undertaking  or 
security  requirement  may  work  an  unwarranted  hardship,  even  if  temporary 
in  some  cases,  on  creditors  legitimately  disputing  a  claim.39 


(Hi)   Duty  of  the  Sheriff  Upon  the  Admission  of  a  Claim  by  All 
Creditors 

The  present  Supreme  Court  of  Ontario  Rules  of  Practice  respecting 
interpleader  do  not  provide  for  the  sheriff's  mandatory  withdrawal  from 
possession,  or  other  appropriate  action,  where  all  the  creditors  have  admitted 
the  third  party's  claim.  The  small  claims  court  rules  of  procedure  also  are 
generally  silent.  However,  rule  7(2)  of  the  latter  rules  requires  the  creditor 
"who  issues  the  execution"  to  provide  the  small  claims  court  clerk  with 
security  if  he  "requires  the  seizure  to  be  maintained",  and  rule  7(3)  provides, 
inter  alia,  that  "[i]f  the  party  so  notified  [of  the  claim  by  the  bailiff]  does  not 
pay  such  sum,  the  bailiff  may  abandon  the  seizure  . . .".  The  English  Rules  of 
the  Supreme  Court  1965  are  explicit  with  respect  to  the  duty  of  the  sheriff 
where  the  creditor  admits  the  claim.  Order  1 7,  Rule  2(4),  provides  as  follows: 

2. -(4)  A  sheriff  who  receives  a  notice  from  an  execution  creditor  under 
paragraph  (2)  admitting  a  claim  made  under  this  rule  shall  withdraw  from 
possession  of  the  money,  goods  or  chattels  claimed  .... 

While  there  is  no  doubt,  despite  the  silence  of  the  Ontario  rules,  that  a 
third  party  claim  admitted  by  all  creditors  would  require  the  sheriff  to 
acknowledge  its  apparent  validity  and  act  accordingly,  we  are  of  the  view  that 
explicit  reference  to  the  duties  of  the  sheriff  ought  to  be  encouraged  wherever 
feasible.  We  therefore  recommend  that,  in  the  situation  considered  above,  the 
sheriff  should  act  in  a  manner  consistent  with  the  nature  of  the  admitted 
claim,  whatever  it  may  be.  Where  unencumbered  ownership  and  possession 
are  asserted  and  admitted,  the  sheriff  should  be  required  to  withdraw  from 
possession  and  return  the  property  to  the  claimant.  In  other  cases,  where  the 
claim  does  not  involve  a  right  to  possession,  the  sheriff  may  be  able  to  seize  the 
property  itself  and  sell  it  subject  to  the  claimant's  security  interest  or  lien.  In 
yet  other  situations,  he  may  be  forced  to  return  the  property  to  the  claimant 
who,  as  a  secured  party  for  example,  may  have  the  legal  right  to  repossess  and 
sell  it;  in  this  case,  it  is  only  subsequent  to  the  sale  that  the  claimant  would  be 


37  The  Payne  Committee  recommended  five  days.  See  Payne  Report,  supra,  note  32,  at  184, 
para.  704. 

38  See  the  proposed  California  provision,  quoted  supra,  note  35. 

39  But  see  our  proposals  concerning  the  payment  of  the  sheriffs  fees  and  expenses,  infra,  this 
Chapter,  Section  l(c)(vi). 
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obligated  to  account  to  the  sheriff  for  any  surplus.40  In  any  event,  the 
successful  claimant  as  a  general  matter  ought  to  be  entitled  to  deal  with  his 
right,  title  or  interest.41 


(iv)  Duty  of  the  Sheriff  Where  Creditors  Neither  Admit  Nor 
Dispute  a  Claim  Within  the  Limitation  Period 

In  the  immediately  preceding  Section  we  considered  the  duty  of  the 
sheriff  where  all  creditors  formally  admit  the  claim.  The  Supreme  Court 
Rules  of  Practice  deal  with  the  situation  where  a  creditor  is  silent.  Rule  645  of 
the  Rules  of  Practice  provides  as  follows: 

645.  Where  the  execution  creditor  does  not  in  due  time  admit  or  dispute  the 
title  of  the  claimant  to  the  property  and  the  claimant  does  not  withdraw  his  claim 
thereto  by  notice  in  writing  to  the  sheriff,  the  sheriff  may  apply  for  relief  by 
interpleader. 

Silence,  then,  apparently  does  not  necessarily  mean  that  a  creditor  is  barred 
forever  from  contesting  the  claim.  The  absence  of  any  response  permits  the 
sheriff  to  interplead,  and  it  seems  that  only  if  the  creditor  then  "declines  to  join 
in  contesting  the  claim  of  the  adverse  claimant"  is  that  creditor  "excluded 
from  any  benefit  that  may  be  derived  from  the  contestation  of  the  claim".42 

Under  the  small  claims  court  rules  of  procedure,43  silence  on  the  part  of 
the  "party  who  issues  the  execution"  may  bar  him  from  further  proceedings  in 
respect  of  the  property.  After  the  creditor  has  received  notice  of  the  claim,44  if 
he  wishes  to  maintain  the  seizure,  he  must  notify  the  bailiff  to  this  effect,  and 
he  then  must  provide  adequate  security.45  If  such  security  is  not  forthcoming, 
"the  bailiff  may  abandon  the  seizure"  and  the  creditor  may  be  held  liable  for 
any  resulting  costs  or  damages.46 


40 


41 


See,  however,  supra,  Chapter  2,  Section  3(b)(i)b(4).  In  that  Section,  we  recommended 
that,  where  a  sheriff  seizes  a  debtor's  beneficial  interest  in  a  chattel,  he  should  be  entitled  to 
stand  in  the  shoes  of  the  debtor  and  exercise  any  contractual  or  statutory  right  the  debtor 
would  have  to  cure  a  default  or  redeem  the  chattel.  In  addition,  we  recommended  that  the 
sheriff  should  be  empowered  to  apply  to  the  court  for  an  order  staying  any  repossession  and 
sale  proceedings  by  a  secured  party,  and  for  an  order  permitting  the  sheriff  to  have  carriage 
of  a  sale  on  behalf  of  the  judgment  creditors. 

See  Province  of  Ontario,  Ministry  of  the  Attorney  General,  Civil  Procedure  Revision 
Committee,  untitled  Report  (June  1980)  dealing,  inter  alia,  with  the  proposed  revision  of 
the  Supreme  Court  of  Ontario  Rules  of  Practice,  R.R.O.  1 970,  Reg.  545  (see  Schedule  "A" 
of  the  Report).  The  Report  is  hereinafter  referred  to  as  the  "Civil  Procedure  Revision 
Committee  Report  (June  1980)".  Rule  43.02(3),  proposed  in  this  Report,  provides,  in  part, 
as  follows:  "On  receipt  of  a  notice  admitting  a  claim,  the  sheriff  shall  release  any  property 
the  claim  to  which  is  admitted  . . . ."  We  are  of  the  view  that  the  term  "release"  is  perhaps 
somewhat  too  restrictive  with  respect  to  the  types  of  disposition  required  of  the  sheriff, 
depending  on  the  nature  of  the  claim  made  and  admitted. 

42  Rules  of  Practice,  supra,  note  1,  r.  642. 

43  R.R.O.  1970,  Reg.  801. 

44  Ibid.,  r.  7(1). 

45  Ibid.,  r.  7(2). 
"Ibid.,  r.  7(3). 
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The  Payne  Report  recommended  what  would  be  a  reversal  of  the  position 
established  in  Ontario  by  Rule  645  of  the  Rules  of  Practice.  The  Report  stated 
that  "[i]f  a  creditor  fails  to  give  such  notice[47]  he  will  be  deemed  to  admit  the 
claim".48 

The  Commission  is  of  the  view  that  the  proposed  rules  allow  sufficient 
time  for  a  creditor  to  respond  to  the  enforcement  office's  notice  of  a  claim.  We 
are  concerned  that  time  and  money  may  be  expended  unnecessarily  where 
silence  on  the  part  of  a  creditor  is  tantamount  to  a  dispute,  and  therefore  calls 
for  a  sheriffs  application  to  the  court  to  resolve  the  "dispute"  and  to  seek 
relief.  If  the  matter  is  of  sufficient  importance  to  a  creditor,  he  should  respond 
positively  to  the  notice  of  claim  or  else  be  bound  by  the  actions  of  the  others. 
Accordingly,  we  recommend  that,  where  the  creditors  neither  admit  nor 
dispute  the  claim  within  the  prescribed  time  limit,  the  sheriff  should  be 
required  to  allow  the  claim  and  to  act  in  a  manner  consistent  with  the  nature  of 
the  claim.49  As  a  result,  only  an  explicit  dispute  to  a  claim,  resulting  in  a 
deadlock  between  the  claimant  and  one  or  more  of  the  creditors,  should 
require  the  sheriff  to  apply  to  the  court  for  a  resolution  of  the  dispute. 

(v)    Power  of  the  Sheriff  to  Disallow  a  Fraudulent,  Frivolous, 
Spurious  or  Vexatious  Dispute 

Earlier  in  this  Chapter,50  we  recommended  that  where  the  sheriff,  acting 
in  good  faith,  believes  on  reasonable  and  probable  grounds  that  a  third  party's 
claim  is  fraudulent,  frivolous,  spurious  or  vexatious,  he  should  be  empowered 
to  disallow  the  claim.  For  the  same  reasons,  we  recommend  that  where  the 
sheriff,  acting  in  good  faith,  believes  on  reasonable  and  probable  grounds  that 
a  creditor's  dispute  to  a  third  party's  claim  is  fraudulent,  frivolous,  spurious  or 
vexatious,  he  should  have  jurisdiction  to  disallow  the  dispute.  The  sheriff 
should  be  required  to  notify  forthwith  the  creditor  whose  dispute  has  been 
disallowed.  The  notice  should  state  that  an  appeal  may  be  lodged  within 
fifteen  days  of  the  date  of  mailing  the  notice.  It  should  not  be  necessary  to 
notify  the  claimant  of  any  hearing,  since  the  issue  to  be  determined  would  be 
only  the  narrow  one  concerning  whether  the  dispute  is  fraudulent,  frivolous, 
spurious  or  vexatious.  If  the  court  does  not  characterize  the  dispute  as 
fraudulent,  frivolous,  spurious  or  vexatious,  then  the  matter  would  be  remitted 
to  the  sheriff  and  the  ordinary  dispute  resolution  procedures,  as  amended  by 
our  proposals,  would  apply. 

(vi)  Liability  for  Fees  and  Expenses 

It  will  be  recalled  that  Rule  644  of  the  Supreme  Court  of  Ontario  Rules 
of  Practice  now  speaks  in  terms  of  notices  to  and  responses  by  "the  execution 
creditor",  that  is,  the  creditor  who  issued  the  execution  and  whose  writ  and 
subsequent  instructions  have  prompted  both  the  seizure  and  the  third  party 
claim.  The  Rule  provides,  in  part,  that  where  that  creditor  "admits  the  title  of 
the  claimant  and  gives  notice  as  directed  by  this  rule,  he  is  only  liable  to  the 


47  That  is  to  say,  notice  "whether  the  third  party  claim  is  admitted  or  disputed":  Payne 
Report,  supra,  note  32,  at  1 84,  para.  704. 

48  Ibid. 

49  See  supra,  this  Chapter,  Section  1  (c)(iii). 

50  See  supra,  this  Chapter,  Section  l(b)(ii). 
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sheriff  for  fees  and  expenses  incurred  before  the  receipt  of  the  notice  admitting 
the  claim".  Rule  7(3)  of  the  small  claims  court  rules  of  procedure51  provides 
that  if  the  party  who  issues  the  execution  does  not  provide  security  for  the 
costs  of  the  clerk  and  bailiff,  the  "bailiff  may  abandon  the  seizure  and  the 
party  shall  pay  to  the  bailiff  his  costs  of  the  seizure  and  any  damages  that  the 
bailiff  is  subsequently  directed  to  pay  as  a  result  of  the  seizure". 

The  Commission  believes,  as  a  general  proposition,  that  where  a  claim  is 
admitted  and  the  claimant  successfully  regains  actual  possession  of  the  seized 
property,  the  reasonable  implication  is  that,  by  his  direction  to  seize,  the 
creditor  in  fact  has  prolonged  and  complicated  the  enforcement  proceedings 
unnecessarily  and,  ultimately  without  justification,  has  caused  needless 
expenditures  to  have  been  incurred;  accordingly,  he  should  be  liable  for  such 
expenditures.  Beyond  this  point,  we  do  not  believe  that  a  creditor  should  be 
liable  for  fees  and  expenses,  as,  by  admitting  the  claim,  he  has  done  everything 
within  his  power  to  purge  his  initial  error  in  directing  that  a  seizure  take  place. 

But  the  aforementioned  provisions  of  Rule  644  appear  to  cut  rather  too 
wide  a  swath.  Notwithstanding  the  successful  assertion  of  a  valid  claim,  the 
claimant  may  not  be  entitled  to  regain  actual  possession  of  the  seized  property, 
because  of  the  nature  of  the  claim.  In  such  a  case,  we  do  not  believe  that  the 
seizing  creditor  should  be  liable  automatically  to  pay  the  "fees  and  expenses 
incurred  before  the  receipt  of  the  notice  admitting  the  claim".  The  claim  may 
be  perfectly  legitimate,  and  yet  at  the  same  time  the  seizure  also  may  be 
warranted  and  maintainable. 

To  permit  flexibility,  and  yet  to  avoid  a  mandatory  court  hearing  in  all 
cases,  the  Commission  recommends  a  compromise  position  balancing  the 
interests  of  both  the  claimant  and  the  seizing  creditor.  The  seizing  creditor 
prima  facie  should  have  a  legal  obligation  to  pay  the  fees  and  expenses  of  the 
sheriff  incurred  prior  to  admitting  the  claimant's  claim.  However,  the  creditor 
should  have  the  right  to  apply  to  the  court  for  relief  from  this  financial 
obligation  where  the  successful  claimant  cannot  call  upon  the  sheriff  to  give  up 
actual  possession  of  the  property  to  him.  Where,  then,  the  claimant 
successfully  nullifies  the  physical  seizure  and  thereby  regains  actual 
possession,  the  seizing  creditor  should  be  obligated  in  all  cases  to  pay  for  such 
fees  and  expenses.52  Where,  however,  a  court  application  for  relief  is  made,  the 
court  should  determine  the  matter  of  costs  having  regard  to  all  the 
circumstances  of  the  case. 


51  R.R.O.  1970,  Reg.  801. 

2  The  California  Law  Revision  Commission  did  not  go  this  far.  In  its  Tentative 
Recommendation  Relating  to  Enforcement  of  Judgments  (March  1979),  proposed 
s.  706.250(b)  reads  as  follows: 

706. 250. -(b)  If  the  property  levied  upon  is  required  by  law  to  be  registered  or 
recorded  in  the  name  of  the  owner  and  it  appears  at  the  time  of  the  levy  that  the 
judgment  debtor  was  the  registered  or  record  owner  of  the  property  and  the  judgment 
creditor  caused  the  levy  to  be  made  and  the  lien  maintained  in  good  faith  and  in 
reliance  upon  such  registered  or  recorded  ownership,  neither  the  judgment  creditor, 
the  judgment  creditor's  sureties,  nor  the  levying  officer  is  liable  to  the  third  person  for 
the  levy  itself. 

However,  the  Comment  under  this  provision  stated,  in  part,  that  "after  making  a  proper 
claim,  the  third  person's  interest  must  be  recognized  and  a  failure  to  deal  properly  with  such 
interest  may  result  in  liability  to  the  third  person". 
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Rule  644  not  only  appears  superficial  with  respect  to  the  liability  of  the 
seizing  creditor  for  costs,  but  it  also  ignores  the  role  played,  or  to  be  played,  by 
the  other  creditors  to  whom  notice  of  the  claim  is  sent  and  who  are  invited  to 
respond  to  that  claim.  If,  for  example,  these  creditors  admit  the  claim  and 
countenance  physical  possession  of  the  seized  property  in  the  claimant  alone, 
should  they  be  required  automatically  to  share  any  of  the  financial  burden 
with  the  seizing  creditor?  Have  they  unnecessarily  caused  fees  and  expenses  to 
be  incurred  that  ought  not  to  have  been  incurred? 

We  believe,  and  accordingly  recommend,  that  creditors  who  did  not 
initiate  the  seizure  in  the  first  place  should  not  be  required  to  share  the 
financial  burden  at  this  juncture  of  the  proceedings.  As  recipients  of  the 
enforcement  office's  notice  of  claim,  they  have  simply  responded  by  admitting 
the  claim.  Therefore,  in  one  sense,  as  respondents  to  a  fait  accompli  initiated 
by  the  seizing  creditor,  they  are  but  unwilling  participants  in  the  enforcement 
proceedings  and  could  not  do  more  to  expedite  the  resolution  of  the  third 
party's  claim. 

However,  if,  after  receiving  the  notice  of  claim,  these  other  creditors  wish 
to  continue  the  seizure  by  disputing  the  claim,  we  recommend  that  prima  facie 
they  should  be  required  to  assume  their  share  of  the  financial  responsibility  for 
any  further  costs  involved.  From  this  point  on,  it  may  be  said  that  their  actions 
do  indeed  serve  to  prolong  the  proceedings;  if  they  are  misguided  in  their 
contestation  of  the  claim,  they  should  be  required  to  abide  by  the  financial 
consequences.  Again,  so  long  as  the  claimant's  ultimately  successful  claim 
does  not  involve  the  return  of  the  seized  property  to  him,  the  other  creditors 
should  have  the  right  to  apply  to  the  court  for  an  order  relieving  them  of  their 
financial  obligations.  The  court  should  render  its  decision  concerning  costs 
having  regard  to  all  the  circumstances  of  the  case. 

As  a  final  matter  respecting  Rule  644,  we  recommend  that  any  provision 
that  takes  the  place  of  Rule  644  should  make  reference  to  a  creditor's 
admitting  the  "claim",  rather  than  the  "title"  of  the  claimant.  At  present,  the 
term  "claim"  is  used  generally  throughout  the  interpleader  Rules.  By  virtue  of 
the  implementation  of  this  proposal,  a  claim  to  any  type  of  right,  title  or 
interest,  and  not  just  a  claim  to  ownership,  would  be  included. 


(d)    The  Interpleader  Application  and  Hearing 

In  the  previous  Sections,  we  dealt  with  the  assertion  of  a  claim  to  seized 
property  and  the  means  by  which  creditors  would  be  notified  of  the  claim  and 
permitted  to  admit  or  dispute  it.  In  many  instances,  this  procedure  may 
resolve  the  matter.  However,  both  the  claimant  and  the  creditors  may  be 
resolute  in  their  determination  to  contest  the  issue.  We  now  turn  to  consider 
the  procedure  to  resolve  the  conflict  under  these  circumstances. 


(i)    The  Application 

As  we  indicated,  in  some  cases  the  conflict  between  the  claimant  and  the 
creditors  cannot  be  resolved  without  judicial  intervention.  Since,  where  there 
is  a  conflict,  the  sheriff  has  no  clear  mandate  with  respect  to  the  disposition  of 
the  seized  property,  he  will  interplead;  that  is,  he  will  apply  to  the  court  to 
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resolve  the  matters  in  issue  and,  where  appropriate,  seek  an  order  absolving 
him  from  any  liability  as  a  result  of  the  seizure  itself.  The  provision 
authorizing  the  sheriff  to  interplead  where  a  Supreme  Court  or  a  county  or 
district  court  judgment  is  being  enforced  is  Rule  632(b)  of  the  Rules  of 
Practice.  Rule  632(b)  provides  as  follows: 

632.    Relief  by  way  of  interpleader  may  be  granted  . . . 

(b)  where  the  applicant  is  a  sheriff  and  claim  is  made  to  any  money,  goods 
or  chattels,  lands  or  tenements,  taken  or  intended  to  be  taken  in 
execution  under  a  writ  of  execution,  or  to  the  proceeds  or  value  thereof, 
by  any  person  other  than  the  person  against  whom  the  process  issued. 

In  the  small  claims  courts,  the  rules  of  procedure53  with  respect  to  the  right  of  a 
bailiff  to  apply  to  the  court  by  way  of  interpleader  are  less  straightforward; 
rules  7-12  are  structured  in  such  a  way  that  this  right  appears  to  be  assumed, 
although  there  are  some  references,  for  example,  to  the  fact  that  "an 
interpleader  claim  may  be  tried"54  and  that  a  claimant's  security  is  to  be  paid 
by  the  bailiff  into  court  "to  abide  the  decision  of  the  judge  upon  the  claim".5 
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The  Commission  is  of  the  view  that  the  sheriff's  right  to  interplead  ought 
to  be  made  unambiguous.  In  this  connection,  we  are  of  the  view  that  the 
present  use  of  interpleader  proceedings  to  resolve  a  contest  between  a  claimant 
and  creditors  and  to  absolve  the  sheriff  from  any  liability  arising  from  the 
seizure  of  the  property  ought  to  be  continued.56  Accordingly,  we  recommend 
that  the  sheriff  should  continue  to  be  entitled  to  apply  to  the  court  by  way  of 
interpleader  (1)  to  resolve  conflicts  arising  between  creditors  and  claimants, 
and  (2)  to  seek  relief  from  liability  as  a  result  of  a  seizure. 

With  respect  to  the  type  of  claim  necessary  to  found  an  interpleader 
application,  one  relatively  minor  point  should  be  raised.  In  the  Supreme  Court 
and  county  and  district  courts,  Rule  632(b)  provides  for  relief  by  way  of 
interpleader  where  a  claim  is  made,  inter  alia,  to  "any  money,  goods  or 
chattels"  seized  or  about  to  be  seized.  The  analogous  small  claims  court 
provision  specifies  both  the  allegation  "that  there  is  an  encumbrance  or  lien" 
and  the  existence  of  a  claim  to  "any  property"  seized.57  We  recommend  that 
the  sheriff  should  be  entitled  to  interplead  where  a  claim  is  made  to  any 
money,  goods  or  chattels  or  any  other  personal  property  seized  or  intended  to 
be  seized,  or  to  the  proceeds  or  value  thereof.  In  addition,  while  there  is  no 
doubt  that  a  "claim"  would  comprehend  "an  encumbrance  or  lien"  and,  for 
example,  would  not  refer  simply  to  unencumbered  ownership,  it  is  recom- 
mended that  the  language  should  be  made  uniform  and  that  reference  to  a 
"claim"  should  include,  but  not  be  limited  to,  a  claim  to  ownership  and 
possession,  and  to  a  security  interest,  lien  or  other  encumbrance. 


53  R.R.O.  1970,  Reg.  801. 

54  Ibid.,  r.  9. 

55  Ibid.,  v.  11(1). 

56  Again,  reference  should  be  made  to  the  opening  flush  of  r.  632  of  the  Rules  of  Practice, 
supra,  note  1,  which  speaks  in  terms  of  "relief  alone,  although  clause  (b)  does  refer  to  the 
contest  between  a  claimant  and  creditors. 


57  R.R.O.  1970,  Reg.  801,  r.  7(1). 
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With  respect  to  the  circumstances  in  which  a  sheriff  should  be  entitled  to 
interplead,  one  further  matter  should  be  considered.  The  Commission  already 
has  recommended  that,  where  the  creditors  neither  dispute  nor  admit  the  third 
party's  claim  in  due  time,  the  sheriff  should  be  required  to  allow  the  claim  and 
act  in  a  manner  consistent  with  the  nature  of  the  claim.58  This  proposal 
amounts  to  a  reversal  of  Rule  645  of  the  Rules  of  Practice,  which  now  provides 
that  where  the  seizing  creditor  remains  silent  "the  sheriff  may  apply  for  relief 
by  interpleader".  As  indicated  earlier,  we  do  not  believe  that  an  interpleader 
application  is  warranted  under  the  above  circumstances;  the  onus  should  be  on 
the  creditors  to  dispute  the  claim  expressly  and  formally  if  they  seek  the 
expenditure  of  money  and  time  on  a  court  adjudication  of  the  matter. 
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The  Commission  does  wish  to  make  it  clear,  however,  that  the  sheriff 
should  not  be  under  an  obligation  to  interplead  immediately  or  merely  upon 
the  receipt  of  a  dispute  from  a  creditor.  The  sheriff,  for  example,  may  be 
successful  in  resolving  the  conflict  outside  the  courtroom.  As  a  general 
proposition,  sheriffs  and  the  parties  involved  ought  to  be  encouraged  to  reach 
agreement  without  involving  the  time  and  expense  of  a  court  hearing.  Where, 
however,  the  parties  are  deadlocked,  the  sheriff  clearly  should  have  recourse  to 
the  court  to  determine  what  disposition  ought  to  be  made  of  the  property. 


(ii)  Contestation  of  a  Claim  at  the  Time  of  an  Interpleader 
Hearing 

At  present,  the  practice  in  the  higher  courts  is  that  where  the  sheriff 
applies  to  the  court  by  way  of  interpleader,  all  creditors,  and  not  just  the 
seizing  creditor,  are  given  notice  of  the  interpleader  hearing  and  are  asked 
either  to  be  prepared  to  assume  a  potential  financial  burden,  if  their 
contestation  is  unsuccessful,  or  to  decline  in  contesting  the  claim.  The  failure 
of  a  creditor  to  contest  a  claim  at  this  stage  is  dealt  with  in  Rule  642  of  the 
Rules  of  Practice  and,  as  well,  in  section  5(4)  of  The  Creditors'  Relief  Act, ,60 
Rule  642  reads  as  follows: 

642.  Where  a  sheriff  applies  for  relief  by  interpleader  and  any  execution 
creditor  declines  to  join  in  contesting  the  claim  of  the  adverse  claimant,  the  court 
may  direct  that  such  creditor  be  excluded  from  any  benefit  that  may  be  derived 
from  the  contestation  of  the  claim. 

Section  5(4)  of  The  Creditors'  Relief  Act  provides: 

5. -(4)  Where  proceedings  are  taken  by  a  sheriff  for  relief  under  any  provisions 
relating  to  interpleader,  those  creditors  only  who  are  parties  thereto  and  who 
agree  to  contribute  pro  rata  in  proportion  to  the  amount  of  their  executions  or 
certificates  to  the  expense  of  contesting  any  adverse  claim  are  entitled  to  share  in 
any  benefit  that  may  be  derived  from  the  contestation  of  such  claim  so  far  as  is 
necessary  to  satisfy  their  executions  or  certificates. 


60 


See  supra,  this  Chapter,  Section  1  (c)(iv). 

See  Civil  Procedure  Revision  Committee  Report  (June  1980),  supra,  note  41,  proposed 
Rule  43.02(4):  "On  receipt  of  a  notice  disputing  the  claim  ...  the  sheriff  may  apply  for 
relief  by  way  of  interpleader. " 

R.S.O.  1970,  c.  97. 
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It  will  be  recalled  that,  where  a  claim  to  property  has  been  made,  all 
creditors  are  given  notice  of  the  claim  and  are  required  to  admit  or  dispute  it. 
Let  us  assume  that  some  creditors  have  admitted  the  claim  and  others  have 
disputed  it,  so  that  the  sheriff  will  interplead  to  resolve  the  contest  between  the 
claimant  and  the  disputing  creditors.  One  question  that  arises  is  whether 
creditors  who  initially  admitted  a  third  party's  claim  should  be  given  notice  of 
the  interpleader  hearing  at  this  later  stage  and  should  be  permitted  to  "agree 
to  contribute  pro  rata  ...  to  the  expense  of  contesting  any  adverse  claim  . . .". 
The  Commission  is  of  the  view  that  no  harm  or  prejudice  will  result  if  such 
creditors  are,  in  effect,  given  a  second  opportunity  to  contest  the  claim. 
However,  they  must  be  prepared  to  contribute  their  share  of  the  cost  of  such 
contestation  if  they  are  unsuccessful.  In  this  way,  it  cannot  be  said  that  they 
have  nothing  to  lose  and  everything  to  gain  from  riding  on  the  coattails  of 
those  creditors  who  initially  disputed  the  claim  and  who  may  still  persist. 
Accordingly,  we  recommend  that,  in  addition  to  the  debtor,  all  creditors, 
including  the  creditors  who  initially  admitted  a  third  party's  claim,  should  be 
entitled  to  receive  notice  of  an  interpleader  hearing  and  to  decide  whether  to 
contest  the  claim  at  this  stage. 

With  respect  to  the  consequences  of  a  successful  dispute  for  those 
creditors  contesting  the  claim,  again  reference  should  be  made  to  Rule  642 
and  to  section  5(4)  of  The  Creditors'  Relief  Act.  Whereas  the  former 
provision  states  only  that  the  court  "may"  exclude  non-contesting  creditors 
from  any  benefit,  the  latter  provision  makes  it  clear  that  such  creditors  in  fact 
are  excluded.  It  would  appear  that  the  word  "may"  is  an  empowering  term 
only.61  In  any  event,  as  a  matter  of  principle  we  recommend  the  use  of  the  more 
affirmative  language  of  section  5(4). 

(Hi)     The  Interpleader  Hearing:  Summary  Disposition  and  Trial 

With  respect  to  the  manner  by  which  a  court  may  dispose  of  the  issues 
raised  at  an  interpleader  hearing,  reference  should  be  made  to  Rules  639  and 
640  of  the  Rules  of  Practice: 

639.  The  court  may,  with  the  consent  of  both  claimants,  or  on  the  request  of 
any  claimant,  if,  having  regard  to  the  value  of  the  subject-matter  in  dispute,  it 
seems  desirable  so  to  do,  dispose  of  the  merits  of  their  claims,  and,  subject  to 
appeal,  decide  the  same  in  a  summary  manner  (Form  84). 

640.  Where  the  question  is  one  of  law  and  the  facts  are  not  in  dispute,  the  court 
may  decide  the  question  without  directing  the  trial  of  an  issue,  or  may  order  that  a 
special  case  be  stated  for  the  opinion  of  the  court. 

Rule  639  sets  forth  one  mandatory  and  two  alternative  preconditions  for 
a  hearing  "in  a  summary  manner".  The  court  may  decide  the  issue  in  this  way 
"if,  having  regard  to  the  value  of  the  subject-matter  in  dispute,  it  seems 
desirable  so  to  do",  and  if  either  one  of  the  following  two  preconditions  is 
satisfied:  (1)  "both  claimants"62  consent  to  a  summary  hearing,  or  (2)  any 
claimant  requests  a  summary  hearing.  However,  Rule  640  serves  to 
complicate  the  picture. 


61  See,  for  example,  The  Interpretation  Act,  R.S.O.  1970,  c.  225,  s.  30.16:  "  'may' shall  be 
construed  as  permissive",  that  is  to  say,  giving  powers,  but  not  enjoining  their  use. 

62  The  reference  in  r.  639  to  "both  claimants"  is  somewhat  confusing  in  the  context  of  a 
sheriffs  interpleader,  since  some  of  the  other  Supreme  Court  of  Ontario  Rules  of  Practice, 
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If  disposing  of  the  matter  "in  a  summary  manner"  under  Rule  639  is 
intended  to  be  synonymous  with  deciding  the  question  under  Rule  640 
"without  directing  the  trial  of  an  issue",  then  Rule  640  describes  a  further 
situation  in  which  the  merits  of  the  contest  may  be  disposed  of  in  the  fashion 
indicated;  that  is  to  say,  where  the  question  is  one  of  law  alone,  with  the  facts 
not  in  dispute.  The  argument  that  both  Rules  relate  to  the  summary 
jurisdiction  of  a  court  was  buttressed  somewhat  by  the  Civil  Procedure 
Revision  Committee's  initial  "reorganization"  of  Rule  639  and  Rule  640.63  In 
Working  Draft  Rule  43.04(g),  the  Committee  explicitly  used  the  summary 
jurisdiction  terminology  of  Rule  639  and  the  opening  flush  of  existing  Rule 
640  in  the  same  provision.  Under  the  "reorganized"  rule,  as  originally 
proposed  by  the  Committee,  the  court  was  empowered  to 

determine  the  rights  of  the  claimants  summarily  where  the  applicant  is  a  sheriff 
or  all  the  claimants  consent  and  where  the  question  in  issue  between  the  claimants 
is  a  question  of  law  and  the  facts  are  not  in  dispute.^ 

Reference  also  should  be  made  to  the  analogous  Rule  in  the  1965  English 
Rules  of  the  Supreme  Court.  Order  1 7,  Rule  5(2),  provides  as  follows: 

5.-(2)    Where  — 

(a)  the  applicant  on  a  summons  under  this  Order  is  a  sheriff,  or 

(b)  all  the  claimants  consent  or  any  of  them  so  requests,  or 

(c)  the  question  at  issue  between  the  claimants  is  a  question  of  law  and 
the  facts  are  not  in  dispute, 

the  Court  may  summarily  determine  the  question  at  issue  between  the  claimants 
and  make  an  order  accordingly  on  such  terms  as  may  be  just. 

It  should  be  borne  in  mind  that  paragraphs  (a),  (b)  and  (c)  are  to  be  read 
disjunctively.  The  Rule  is  certainly  more  simple  and  straightforward  than 
Rules  639  and  640  of  the  Ontario  Rules  of  Practice. 

The  Commission  is  of  the  view  that  not  only  are  Rules  639  and  640 
confusing  when  read  together,  but  that  in  addition  they  are  too  restrictive  with 
respect  to  the  jurisdiction  of  the  court  in  an  interpleader  hearing.  We  do  not 
believe  that  in  order  for  the  court  to  be  empowered  to  dispose  of  an  issue 
summarily  it  should  be  necessary  in  all  cases  that  the  question  in  issue  be  one 


63 


M 


supra,  note  1,  distinguish  between  the  "claimant"  and  the  "creditors".  See,  for  example,  rr. 
642,  644,  645,  646  and,  in  effect,  649.  The  explanation  may  lie  in  the  fact  that  the 
interpleader  rules  comprehend  both  a  sheriffs  interpleader  and  a  stakeholder's  inter- 
pleader, and  in  some  instances  (for  example,  r.  639)  the  rules  apply  to  both,  with  some 
confusion  resulting.  Where  the  applicant  is  a  sheriff,  the  term  "claimants"  could  refer  to 
persons  who  have  made  a  claim  to  the  property  in  respect  of  which  the  sheriff  has 
interpleaded;  in  this  case,  the  sheriff  would  not  be  a  "claimant"  as  such. 

Province  of  Ontario,  Ministry  of  the  Attorney  General,  Civil  Procedure  Revision 
Committee,  Working  Draft  of  Proposed  Ontario  Rules  of  Civil  Procedure  (April  1978). 
This  document  was  followed  by  the  Committee's  final  Report  in  June  1980:  see  supra,  note 
41. 

Again,  it  should  be  noted  that  the  reference  to  the  contesting  parties  was  solely  to 
"claimants",  with  no  express  differentiation  between  "claimants"  and  "creditors". 

In  the  Civil  Procedure  Revision  Committee  Report  (June  1980),  supra,  note  41,  the 
Committee  reverted  to  the  format  of  present  rr.  639  and  640  of  the  Rules  of  Practice,  supra, 
note  1 :  see  proposed  Rule  43.04(c)  and  (d). 


279 

of  law,  with  the  facts  not  in  dispute.  At  present,  a  court  may  proceed 
summarily  under  Rule  639  alone,  where  the  above  precondition  concerning 
the  nature  of  the  question  in  issue  is  not  relevant.65  Moreover,  the  English  Rule 
quoted  above  does  not  require  in  all  cases  that  the  question  in  issue  be  one  of 
law  alone  in  order  for  the  court  to  be  empowered  to  exercise  its  summary 
jurisdiction.  There  may  well  be  instances  in  which  a  disputed  question  of  fact 
can  be  disposed  of  without  a  trial. 

Having  regard,  then,  to  the  issues  raised  above,  we  recommend  that, 
where  the  sheriff  applies  to  the  court  by  way  of  interpleader,  the  court  should 
be  empowered  to  dispose  of  the  matter  in  issue  in  a  summary  manner  where 
the  sheriff  or  all  the  claimants,  or  any  of  them,  so  requests,  or  where  the 
question  in  issue  between  the  claimants  is  one  of  law  and  the  facts  are  not  in 
dispute.  The  court  also  should  be  empowered  to  order  the  trial  of  an  issue,  and 
should  have  jurisdiction  to  determine  the  nature  and  scope  of  any  trial, 
including,  for  example,  pleadings,  discoveries  and  other  procedural  matters. 
Finally  the  court  should  have  jurisdiction  to  order  that  a  special  case  be  stated 
for  the  opinion  of  the  court.  In  short,  the  court  should  have  control  over  the 
manner  by  which  it  disposes  of  the  question  in  issue,  unfettered  by 
unwarranted  statutory  or  regulatory  requirements. 


(iv)  The  Sale  or  Other  Disposition  of  Seized  Property 

We  now  turn  to  two  matters  respecting  the  type  of  order  that  the  court 
may  make  at  an  interpleader  hearing.  The  first  matter  concerns  the 
jurisdiction  of  the  court  to  order  sale  of  the  seized  property;  the  second  matter, 
to  be  considered  in  the  next  Section,  concerns  the  proposed  power  to  award 
damages  where  it  seems  just  and  reasonable  to  do  so. 

With  respect  to  the  power  to  order  a  sale,  reference  should  be  made  first 
to  Rule  641  of  the  Rules  of  Practice.  This  Rule,  based  on  section  13  of  the 
English  Common  Law  Procedure  Act,  I860,66  reads  as  follows: 

641.  Where  goods  or  chattels  have  been  seized  in  execution  by  a  sheriff,  and 
any  claimant  alleges  that  he  is  entitled,  under  a  bill  of  sale  or  otherwise,  to  the 
goods  or  chattels  by  way  of  security  for  debt,  the  court  may  order  a  sale,  and 
direct  the  application  of  the  proceeds  of  the  sale  in  discharge  of  the  amount  due 
the  claimant  if  it  is  not  disputed,  or  that  sufficient  to  answer  the  claim  be  paid  into 
court  pending  trial  of  the  claim. 

The  object  of  such  a  provision  is  presumably  twofold:  to  protect  the  rights  of 
the  secured  party  and,  after  due  protection  of  such  rights,  to  render  any 
surplus  available  to  satisfy  the  claim  of  the  execution  creditors.67  If  the 
security  is  plainly  sufficient  to  leave  a  surplus  for  the  creditors,  a  sale 
ordinarily  will  be  ordered;  if  the  security  is  plainly  deficient,  the  sheriff  will  be 
ordered  to  withdraw.  If,  however,  it  is  doubtful  whether  the  security  is 
sufficient  to  pay  the  secured  party  first,  the  court  generally  will  refuse  to  order 


65  While  the  1978  "reorganization"  of  the  Rules  of  Practice  by  the  Civil  Procedure  Revision 
Committee  reversed  this  position  to  some  degree,  the  1980  Report  reverted  to  the  present 
structure:  see  supra,  note  4 1 . 

66  23  &  24  Vict.,  c.  126  (U.K.).  See,  now,  R.S.C.  1965,  Ord.  17,  r.  6,  and  infra,  note  76. 

67  See  Stern  v.  Tegner,  [1898]  1  Q.B.  37  (C.A.),  at  41. 
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a  sale  unless  the  execution  creditors  guarantee  the  secured  party  against  loss 
as  a  result  of  the  sale.68  In  any  event,  Rule  641  is  restrictive,  dealing  solely  with 
the  situation  where  a  secured  claimant  seeks  to  regain  possession  of  the  seized 
property. 

It  is  clear,  however,  that  the  power  of  the  court  to  order  a  sale  is  not 
confined  to  cases  falling  within  Rule  641 ,69  A  sale  may  be  ordered  where,  after 
an  interpleader  application,  an  issue  has  been  ordered  to  be  tried.70  Form  83, 
under  Rule  638  of  the  Rules  of  Practice,  deals  with  the  sale  of  seized  property 
under  these  circumstances  in  two  alternative  ways.  One  alternative  for  the 
court  is  to  make  an  order  for  sale  in  the  following  terms:71 

1.  It  is  ordered  that  the  said  sheriff  proceed  to  sell  the  goods  seized  by  him 
under  the  writ  of  fieri  facias  issued  herein,  and  pay  the  net  proceeds  of  the  sale, 
after  deducting  the  expenses  thereof  {or  as  otherwise  ordered),  into  Court  in  this 
cause,  to  abide  further  order  herein. 

Alternatively,  the  court  has  jurisdiction  to  order  that,  if  a  claimant  pays  into 
court  a  stipulated  amount  —  for  example,  "the  appraised  value  of  the  goods 
and  chattels  seized  by  the  said  sheriff  herein,  together  with  the  expenses  of 
appraisement"  —  and  upon  the  fulfilling  of  certain  other  conditions,  the 
sheriff  should  "withdraw  from  the  possession  of  the  goods  and  chattels  seized 
by  him  under  the  writ  of fieri  facias  herein".  Form  83  then  provides  as  follows 
with  respect  to  a  sale  of  the  property  under  these  circumstances: 

And  it  is  further  ordered  that  unless  such  payment  be  made  (including  the 
sheriffs  possession  money)  or  security  be  given  within  the  time  aforesaid,  or  in 
case,  before  the  expiration  of  the  time  aforesaid,  the  claimant  desires  the  said 
goods  and  chattels  to  be  sold  by  the  said  sheriff,  the  said  sheriff  proceed  to  sell  the 
said  goods  and  chattels,  and  pay  the  proceeds  of  the  sale,  after  deducting  the 
expenses  thereof  {or  as  otherwise  ordered)  and  the  possession  money  as 
aforesaid,  into  Court  to  the  credit  of  this  matter,  to  abide  further  order  herein. 

A  sale  commonly  is  ordered  where,  for  example,  the  property  is  perishable.72 

With  respect  to  the  circumstances  in  which  an  order  for  sale  will  be  made 
under  Rule  638  and  under  the  apparently  more  restrictive  Rule  641,  it  would 
appear  that,  where  the  validity  of  the  security  agreement  itself  is  not  in 
dispute,  the  court  will  proceed  under  Rule  641,  but  where  it  is  in  dispute  the 
court  apparently  will  invoke  its  parallel  jurisdiction  under  Rule  638  to  order  a 
sale.  In  Nisbet  v.  Hill,171  the  claimant  was  a  chattel  mortgagee  whose  mortgage 
was  contested.  In  that  case,  the  Master  said:74 


Ibid. 

See  Paquin  Ltd.  v.  Robinson  (1901),  85  L.T.  5  (C.A.). 

See  Rules  of  Practice,  supra,  note  1 ,  r.  638. 


71  Emphasis  in  original.  See  Re  Henderson  Roller  Bearings  Ltd.  (1911),  24  O.L.R.  356 
(C.A.),  at  368.  In  the  Paquin  Ltd.  case,  supra,  note  69,  it  was  said  that  for  a  great  many 
years  it  had  been  the  practice  in  interpleader  proceedings  to  make  an  order  for  the  sale  of 
the  goods. 

In  Re  Henderson  Roller  Bearings  Ltd.,  ibid.,  it  was  stated  that  the  power  to  order  a  sale  is 
one  that  in  some  cases  seems  to  arise  from  necessity. 


(1905),  5  0.W.R.  293. 
Ibid. 
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I  thought  at  first  that  Rule  1112  [now  Rule  641]  would  apply  under  the  authority 
of  Stern  v.  Tegner,  [  1 898]  1  Q.B.  37.  But  there  the  validity  of  the  bill  of  sale  was 
admitted,  while  here  it  is  strongly  contested. 

Two  successive  appeals  from  the  Master's  decision  to  order  a  sale  and 
payment  of  the  proceeds  into  court,  solely  under  the  court's  parallel  power, 
were  dismissed  without  reasons.75 

We  are  of  the  view  that  the  interpretation  of  Rule  64 1  advanced  in  Nisbet 
v.  Hill  flies  in  the  face  of  the  straightforward  language  of  that  Rule.  Rule  641 
clearly  provides  that  where  there  is  no  dispute  respecting  the  claim,  the 
proceeds  of  sale  should  be  applied  to  satisfy  the  claim,  but  where  there  is  a 
dispute,  and  a  sale  is  ordered,  proceeds  "sufficient  to  answer  the  claim 
[should]  be  paid  into  court  pending  trial  of  the  claim".  The  closing  flush  of 
Rule  641  would  seem  to  be  intelligible  only  in  the  context  of  a  sale  in  the  face 
of  a  disputed  claim.76 

The  conclusions  to  be  drawn  from  the  foregoing  discussion  are  that  the 
Rules  under  consideration  are  complex  and  ambiguous,  are  not  sufficiently 
comprehensive,  and  are  in  need  of  rationalization  and  consolidation.  As  we 
have  seen,  Rule  641  is  restricted  to  the  situation  where  a  secured  party  seeks  to 
take  possession  of  seized  property;  moreover,  inexplicably,  it  has  been 
restricted  further  to  the  case  where  the  security  agreement  is  not  in  dispute.  In 
this  respect  at  least,  Form  83  is  more  comprehensive.  However,  it  is  not  clear 
who  has  standing  to  bring  an  application  to  sell  the  seized  property.  For 
example,  the  sheriff  may  wish  to  have  the  property  sold  where  the  continued 
storage  or  maintenance  of  the  property  has  become  difficult  or  costly  during 
the  course  of  the  interpleader  hearing.  Accordingly,  we  recommend  the 
enactment  of  broad  new  legislation  respecting  the  power  of  the  court  to  order  a 
sale  of  personal  property  in  the  context  of  an  interpleader  hearing.  New 
legislation  should  attempt  to  marry  the  existing,  limited,  Supreme  Court  of 
Ontario  Rules  of  Practice  relating  to  the  court's  jurisdiction  to  order  a  sale,77 
and  to  expand  on  these  Rules.  The  new  provisions  should  be  along  the 
following  lines. 

Where  the  sheriff  has  applied  to  the  court  by  way  of  interpleader  in  order 
to  resolve  a  contest  between  creditors  and  a  claimant  claiming  some  right,  title 
or  interest  in  the  property  in  question,  the  sheriff,  the  debtor,  any  creditor  and 
any  claimant  should  be  entitled  to  apply  to  the  court  for  a  sale  or  any  other 
disposition  of  the  property.  The  court  should  be  empowered  to  order  a  sale  or 


77 


Ibid.,  at  337  and  402. 

It  should  be  noted  that  the  present  English  Rules  of  the  Supreme  Court  (R.S.C.  1965), 
Ord.  17,  r.  6,  makes  no  mention  at  all  of  a  disputed  or  an  admitted  security  agreement.  This 
rule  provides  as  follows: 

6.  Where  an  application  for  [interpleader]  relief  under  this  Order  is  made  by  a 
sheriff  who  has  taken  possession  of  any  goods  or  chattels  in  execution  under  any 
process,  and  a  claimant  alleges  that  he  is  entitled,  under  a  bill  of  sale  or  otherwise,  to 
the  goods  or  chattels  by  way  of  security  for  debt,  the  Court  may  order  those  goods  or 
chattels  or  any  part  thereof  to  be  sold  and  may  direct  that  the  proceeds  of  sale  be 
applied  in  such  manner  and  on  such  terms  as  may  be  just  and  as  may  be  specified  in 
the  order. 

See  Supreme  Court  of  Ontario  Rules  of  Practice,  supra,  note  1,  r.  638  and  Form  83,  and  r. 

641. 


282 

any  other  disposition  of  all  or  part  of  the  property  and,  in  so  doing,  it  should 
have  regard  to  all  the  circumstances  of  the  case,  including  the  possibility  of 
other  claims  being  made  to  some  right,  title  or  interest  in  the  property  and  the 
likelihood  of  a  surplus  being  left  for  creditors  after  all  valid  claims  have  been 
discharged  by  the  proceeds  of  sale.  Where  the  court  orders  a  sale,  it  should 
have  jurisdiction  to  make  such  other  ancillary  orders  as  seem  just  and 
reasonable,  including  an  order  respecting 

1.  the  provision  of  security  by  creditors  to  indemnify  the  claimant 
against  loss  by  any  sale  where  the  possibility  of  paying  off  the 
claimant,  and  leaving  a  surplus  for  creditors,  is  in  doubt, 

2.  the  time  and  manner  of  sale,  and 

3.  the  application  of  the  proceeds  of  a  sale,  including  the  direction  that 
a  sufficient  sum  to  answer  any  claim  should  be  paid  into  court 
pending  a  determination  of  such  claim. 


(v)    Damages  in  Respect  of  a  Fraudulent,  Frivolous,  Spurious  or 
Vexatious  Claim  or  Dispute 

We  now  turn  our  attention  to  the  second  matter  to  which  reference  was 
made  in  the  preceding  Section:  the  power  of  the  court  to  award  damages  at 
an  interpleader  hearing.  At  the  outset,  we  wish  to  make  it  clear  that  the 
following  discussion  concerning  damages  is  to  be  limited  in  scope.  We  shall 
deal  exclusively  with  a  claim  for  damages  that  arises  from  the  mere  filing  of  a 
fraudulent,  frivolous,  spurious  or  vexatious  claim  or  dispute  that  has  been 
disallowed.78  In  a  later  Part  of  this  Report,  we  shall  consider  the  liability  of  a 
sheriff  or  an  instructing  creditor  for  an  excessive  or  otherwise  wrongful 
seizure.  We  therefore  do  not  propose  to  consider  in  what  circumstances,  if  any, 
a  successful  claimant  may  sue  the  sheriff  or  an  execution  creditor.79  In  the 
circumstances  under  consideration  in  this  Section,  the  only  question  before  the 
court  would  be  whether  the  claim  or  dispute  is  fraudulent,  frivolous,  spurious 
or  vexatious,  thereby  unjustifiably  delaying  the  sale  of  the  property  under  the 
writ,  or  unjustifiably  interfering  with  the  right,  title  or  interest  of  a  third  party, 
as  the  case  may  be.  We  are  of  the  view  that  in  some  instances  the  mere 
disallowance  of  a  claim  or  dispute  may  not  be  adequate  redress  for  a  creditor 
or  claimant  prejudiced  as  a  result  of  the  claim  or  dispute  itself. 

Insofar  as  existing  legislation  provides  for  an  award  of  damages, 
reference  should  be  made  to  section  20  of  The  Execution  Act.  Section  20 
provides  that,  where  the  property  to  be  seized  is  "in  the  possession  of  a  third 
person  claiming  it1',80  the  sheriff  may  require  the  creditor  to  post  a  "bond  of 


8  We  have  recommended  already  that,  subject  to  a  right  of  appeal  to  the  court,  the  sheriff 
should  be  empowered  to  disallow  a  fraudulent,  frivolous,  spurious  or  vexatious  claim  or 
dispute  at  any  time  prior  to  the  court's  adjudication  of  the  matter  at  an  interpleader 
hearing:  see  supra,  this  Chapter,  Section  1  (b)(ii)  and  Section  1  (c)(v). 

79  See  Lewis  v.  Jones,  2  Gale  21  I,  2  M.  &  W.  203  (Ex.).  With  respect  to  the  liability  of  a 
creditor  for  any  damage  that  a  successful  claimant  has  suffered  through  the  seizure  itself, 
see  Lister  v.  Northern  Railway  Co.  ( 1 869),  1 9  U.C.C.P.  408;  Kennedy  v.  Patterson  ( 1 864), 
22U.C.Q.B.  556;  May  v.  Howland  (1859),  19  U.C.Q.B.  66;  Bellhouse  v.  Gw««  (1861),  20 
U.C.Q.B.  555. 


80  The  Execution  Act,  R.S.O.  1 970,  c.  1  52,  s.  20(  1 ). 
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indemnity  to  the  sheriff  and  his  assigns,  with  two  sufficient  sureties  who  shall 
justify  in  double  the  value  of  the  property".81  Subsection  (4)  then  provides, 
inter  alia,  as  follows: 

20. -(4)  The  bond  shall  be  assignable  to  the  claimant,  and  shall  be  conditioned 
that  the  persons  executing  it  shall  be  liable  for  the  damages,  costs  and  expenses 
that  . . .  the  claimant  may  be  put  to  by  the  seizure  and  subsequent  proceedings, 
including  interpleader  proceedings,  if  any,  and  which  he  does  not  recover  from 
other  persons  who  ought  to  pay  them. 

The  ambit  of  section  20  is  both  wider  and  narrower  than  the  damage 
provision  under  consideration  in  this  Section.  It  is  wider,  in  that  a  creditor's 
liability  for  damages  under  section  20  presumably  includes,  but  is  not  limited 
to,  damages  arising  from  the  advancement  of  a  fraudulent,  frivolous,  spurious 
Or  vexatious  dispute  by  the  creditor  in  the  context  of  interpleader  proceedings. 
It  is  narrower,  however,  in  that  it  involves  only  the  liability  of  a  creditor  to  a 
claimant;  it  does  not  purport  to  deal  with  any  liability  of  a  claimant  to  a 
creditor. 

In  the  United  States,  section  5239  of  the  New  York  Civil  Practice  Law 
and  Rules*2  deals  with  damages  arising  from  a  fraudulent  claim  made  by  a 
third  party.  This  section  provides,  in  part,  as  follows: 

5239.  The  court  may  vacate  the  execution  or  order,  void  the  levy,  direct  the 
disposition  of  the  property  or  debt,  or  direct  that  damages  be  awarded  ...  If  the 
court  determines  that  any  claim  asserted  was  fraudulent,  it  may  require  the 
claimant  to  pay  to  any  party  adversely  affected  thereby  the  reasonable  expenses 
incurred  by  such  party  in  the  proceedings,  including  reasonable  attorneys'  fees, 
and  any  other  damages  suffered  by  reason  of  the  claim. 

It  should  be  noted  that,  pursuant  to  a  1965  amendment,83  the  words  "to  any 
party  adversely  affected  thereby"  were  substituted  for  "the  judgment 
creditor",  thereby  expanding  the  scope  of  the  damage  provision.  A  commen- 
tary on  the  section  has  emphasized  that  any  award  of  damages  as  a  result  of  a 
fraudulent  claim  may  be  made  not  only  to  any  judgment  creditor,  but  also  to 
"any  other  party  adversely  affected"  so  long  as  that  "other  person  [was] 
validly  joined  in  the  proceeding  [and]. . .  had  to  resist  such  claim".84  No  other 
mention  of  the  damages  issue  is  raised  in  the  commentary  or  annotations,85 
and  there  appears  to  be  no  damage  provision  dealing  with  the  fraudulent 
contestation  of  a  third  party's  claim  by  a  creditor. 

In  our  view,  the  rationale  for  the  absence  in  Ontario  of  a  damage 
provision  relating  to  a  dispute,  as  opposed  to  a  claim,  is  hardly  obvious  on  its 
face.  In  any  event,  we  believe  that  this  absence  is  undesirable  as  a  matter  of 
policy.  The  damage  or  prejudice  to  a  claimant  caused  by  a  fraudulent, 
frivolous,  spurious  or  vexatious  dispute  need  not  necessarily  be  any  less 
substantial  thaivthe  damage  or  prejudice  to  a  creditor  caused  by  a  similar  type 


81  Ibid.,  s.  20(3). 

82  L.  1962,  c.  308,  as  amended.  See  infra,  this  Section. 

83  L.  1965,  c.  974,  s.  9. 

84  Siegel,  Supplementary  Practice  Commentaries,  McKinney's  Consolidated  Laws  of  New 
York  Annotated,  Vol.  7B  ( 1 978),  Cumulative  Annual  Pocket  Part,  1 979- 1 980,  at  200. 

85 


McKinney's  Consolidated  Laws  of  New  York  Annotated,  ibid. 
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of  claim.  Accordingly,  we  recommend  that  where,  under  our  earlier  proposals, 
a  claim  or  dispute  has  been  disallowed  on  the  ground  that  it  is  fraudulent, 
frivolous,  spurious  or  vexatious,  and  either  a  creditor  or  a  claimant  has 
suffered  injury  or  damage,  the  aggrieved  party  should  be  entitled  to  have 
recourse  to  the  court  by  way  of  an  action  for  damages. 

2.      INTERPLEADER  AND  GARNISHMENT 

In  Chapter  3,  we  dealt  briefly  with  the  right  of  a  garnishee,  the  judgment 
debtor  and  other  interested  persons  to  dispute  a  notice  of  garnishment.  We 
indicated  that  it  was  the  view  of  the  Commission  that  the  recommendations 
regarding  interpleader  proceedings  were  equally  applicable  to  disputes  that 
arise  in  the  course  of  garnishment.86  Accordingly,  we  recommend  that  the 
recommendations  governing  interpleader  outlined  in  Section  1  of  this  Chapter 
should  be  adapted  to  apply  to  disputes  relating  to  garnishment.  We  now  turn 
to  consider  how  a  number  of  the  Commission's  proposals  relating  to 
interpleader  would  apply  to  the  resolution  of  disputes  in  the  context  of 
garnishment  proceedings. 

In  the  opinion  of  the  Commission,  a  dispute  to  a  notice  of  garnishment 
would  seem  to  be  the  equivalent  of  a  proof  of  claim  filed  by  a  claimant  in 
respect  of  property  seized  under  a  writ  of  enforcement.  Pursuant  to  our  earlier 
recommendations,  a  dispute,  whether  filed  by  the  garnishee,  the  judgment 
debtor  or  some  other  interested  person,  would  include  the  grounds  for 
objection  to  the  notice  of  garnishment.87  In  the  case  of  a  proof  of  claim  form, 
we  have  proposed  that  it  "should  be  explicit  in  requiring  the  claimant  to 
document  his  claim  as  comprehensively  as  possible".88  Given  the  similarity 
between  a  proof  of  claim  form  in  interpleader  proceedings  and  a  dispute  in 
garnishment  proceedings,  we  can  see  no  reason  why  the  sheriff  should  not  be 
empowered,  where  he  believes  on  reasonable  and  probable  grounds  that  a 
dispute  is  fraudulent,  frivolous,  spurious  or  vexatious,89  also  to  disallow  it  at  an 
early  stage.  In  accordance  with  our  earlier  proposals,  the  person  responsible 
for  the  dispute  would  be  entitled  to  be  notified  forthwith  of  its  disallowance, 
and  would  have  a  right  of  appeal  to  the  county  or  district  court  from  the 
sheriffs  decision.90 

Assuming  that  the  dispute  is  not  disallowed  by  the  sheriff,  the  next  step  in 
the  procedure  would  be  a  notice  to  those  creditors  entitled  to  a  share  of  any 
proceeds  of  the  garnishment  proceedings91  of  the  nature  and  particulars  of  the 
dispute.  As  in  the  case  of  interpleader  proceedings  in  respect  of  personal 
property  seized  or  about  to  be  seized,  we  do  not  believe  that  only  the  initiating 
judgment  creditor  should  receive  notice  of  a  dispute:  other  judgment  creditors 
may  be  as  vitally  concerned  with  the  success  or  failure  of  the  garnishment 


86  See  supra,  Chapter  3,  Section  6(c)(v). 

87  Ibid. 

88  Supra,  this  Chapter,  Section  l(b)(i). 

89  Ibid.,  Section  l(b)(ii). 

90  Ibid. 

91  This  matter  will  be  canvassed  in  a  forthcoming  Part  of  the  Commission's  Report  on  the 
Enforcement  of  Judgment  Debts  and  Related  Matters. 
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proceedings  as  the  instructing  creditor.  Therefore,  all  those  creditors  who 
would  be  entitled  to  receive  a  pro  rata  share  of  the  money  realized  from  the 
garnishment  proceedings  should  be  given  an  equal  and  early  opportunity  to 
assess  and  respond  to  a  dispute.92 

Creditors  receiving  notice  of  a  dispute  should  be  allowed  the  same  time  to 
respond  to  a  dispute  as  to  a  claim  in  interpleader  proceedings;  in  other  words, 
fifteen  days.  We  are  not  aware  of  any  reason  that  would  justify  the  period  in 
which  to  respond  to  a  notice  of  dispute  being  either  longer  or  shorter  than  the 
fifteen  day  period  proposed  in  respect  of  a  claim.93  And,  as  in  the  case  of 
interpleader  proceedings  where  creditors  admit  a  claim  to  seized  property,  we 
believe  that  the  sheriff  should  acknowledge  the  validity  of  a  dispute  admitted 
by  all  creditors.94  Similarly,  the  sheriff  should  allow  the  dispute  where  it  is 
neither  admitted  nor  contested  by  any  of  the  creditors  entitled  to  do  so.95 
Finally,  the  Commission  believes  that  the  sheriff  should  have  the  power  to 
disallow  any  creditor's  contestation  of  a  dispute  that  is  fraudulent,  frivolous, 
spurious  or  vexatious,  with  a  right  in  the  creditor  affected  to  appeal  the 
sheriffs  decision  to  the  county  or  district  court  within  fifteen  days  of  the 
mailing  of  the  notice  of  disallowance.  In  addition,  the  power  of  the  court  to 
award  damages  where  someone  has  filed  a  fraudulent,  frivolous,  spurious  or 
vexatious  dispute,  proposed  in  Section  1,  should  apply  in  the  context  of 
garnishment  as  well.  This  approach  again  mirrors  the  one  adopted  by  the 
Commission  in  respect  of  interpleader  proceedings  respecting  personal 
property;96  in  our  view,  garnishment  is  not  so  unique  that  some  other  method  of 
handling  contestations  could  be  justified. 

Assuming  that  some  substantial  challenge  to  a  dispute  is  asserted,  the 
sheriff  then  would  have  to  resort  to  the  interpleader  procedure.  Notice  would 
have  to  be  given  to  all  concerned,  that  is  to  say,  the  debtor,  the  disputant  and 
those  creditors  who  would  be  entitled  to  a  share  of  any  of  the  garnishment 
proceeds.97  Under  the  existing  law,  which  the  Commission  does  not  propose  to 
alter,  the  creditors  at  this  point  would  be  required  to  decide  whether  they  are 
prepared  to  assume  their  share  of  the  potential  financial  burden  of  the 
interpleader  proceedings  or  whether  they  will  take  no  part  in  such 
proceedings.  Only  those  creditors  who  participate  would  be  entitled  to  a  share 
of  any  proceeds  realized  as  a  result  of  the  interpleader  proceedings.98  While 
this  is  not  now  the  law  in  the  case  of  garnishment  proceedings,  whether 
pursuant  to  the  Supreme  Court  of  Ontario  Rules  of  Practice,99  The  Small 
Claims  Courts  Act100  or  the  Rules  of  the  Provincial  Court  (Family  Division), 
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92  See  supra,  this  Chapter,  Section  1  (c)(i). 

93  Ibid.,  Section  l(c)(ii). 

94  Ibid.,  Section  l(c)(iii). 

95  Ibid.,  Section  l(c)(iv). 

96  Ibi d.,  Section  l(c)(v). 

97  Ibid.,  Section  l(d)(ii). 

98  Ibid. 

99  R.R.O.  1970,  Reg.  545. 
100  R.S.O.  1970,  c.  439. 
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the  Commission  is  not  aware  of  any  reason  why  it  should  not  be  so, 
particularly  given  the  Commission's  tentative  view  that,  generally  speaking, 
all  proceeds  of  enforcement,  however  realized,  should  be  distributed  rateably 
in  accordance  with  a  revised  Creditors'  Relief  Act.™1  We  are  reinforced  in  this 
view  by  the  fact  that  debts  that  are  seized  and  sold,103  rather  than  garnished, 
would  be  subject  to  the  existing  interpleader  rule  that  only  those  creditors  who 
assume  a  financial  responsibility  for  the  interpleader  proceedings  would  share 
in  any  fruits  therefrom. 

The  final  matter  with  which  we  wish  to  deal  here  is  the  manner  in  which  a 
court  may  dispose  of  issues  raised  on  an  interpleader  application  arising  out  of 
garnishment  proceedings.  In  Chapter  3,  we  outlined  the  methods  of  resolution 
now  available  to  a  court  in  the  case  of  a  dispute  filed  with  respect  to  a 
garnishment  order,  direction  to  garnish  or  notice  to  garnishee.104  In  each  case, 
the  court  now  can  choose  to  dispose  of  the  matter  summarily  or  to  direct  the 
trial  of  an  issue.  This  is  precisely  what  the  Commission  has  advocated  in 
Section  1,  dealing  with  interpleader  proceedings  in  respect  of  personal 
property  seized  or  about  to  be  seized.105  Accordingly,  we  simply  would 
reiterate  our  earlier  recommendation  that  the  court  should  be  free  to  dispose 
of  an  interpleader  application  concerning  garnishment  proceedings  in  a 
summary  manner  or  by  directing  the  trial  of  an  issue. 

We  wish  to  complete  our  consideration  of  the  applicability  of  the 
Commission's  proposals  concerning  interpleader  proceedings  respecting 
personal  property  to  garnishment  proceedings  with  the  following  comments.  It 
should  be  remembered  that,  in  Chapter  3  of  this  Part  of  our  Report,106  we 
recommended  that  wage  garnishment  in  the  family  courts,  as  expanded  there 
by  the  Commission,  should  not  be  integrated  into  the  enforcement  office. 
Instead,  we  recommended  that  family  court  wage  garnishment  should 
continue  to  be  a  matter  for  the  family  courts.  At  the  same  time,  however,  the 
Commission  has  recommended  in  Chapter  3  of  this  Part  of  our  Report  that  in 
all  other  respects  the  procedure  for  wage  garnishment  in  the  family  courts 
should  be  the  same  as  that  in  the  case  of  garnishment  generally.107  As  a  result, 
in  our  opinion,  there  is  no  reason  why  interpleader  proceedings  arising  out  of  a 
family  court  wage  garnishment  should  take  a  different  form  than  that 
proposed  above.  Of  course,  given  the  Commission's  recommendations 
respecting  family  court  wage  garnishment,  interpleader  proceedings  in  such  a 
case  will  be  centred  in  the  family  court  rather  than  the  enforcement  office. 


102  The  Creditors'  Relief  Act,  R.S.O.  1970,  c.  97,  will  be  examined  in  a  forthcoming  Part  of 
the  Report  on  the  Enforcement  of  Judgment  Debts  and  Related  Matters. 

103  See  supra,  Chapter  2,  Section  3(b)(i)b(3). 

104  See  supra,  Chapter  3,  Section  6(a). 

105  See  supra,  this  Chapter,  Section  1  (d)(iii). 

106  See,  also,  Ontario  Law  Reform  Commission,  Report  on  the  Enforcement  of  Judgment 
Debts  and  Related  Matters,  Part  I  ( 1 98 1 ),  Chapter  3,  Section  2. 

107  See  supra,  Chapter  3,  Section  6(c)(i)b. 


SUMMARY  OF 
RECOMMENDATIONS 


The  Commission  makes  the  following  recommendations: 


CHAPTER  1 

1.  Unless  otherwise  indicated,  the  Recommendations  proposed  in  Part  II 
of  this  Report  should  be  made  applicable  to  all  traditional  enforcement 
measures  taken  to  enforce  judgments  obtained  in  all  courts  in  Ontario. 
Provisions  implementing  our  Recommendations  should  be  consolidated 
in  a  single  new  legislative  framework  that  is  comprehensive  in  nature 
and  scope. 


CHAPTER  2 

2.  Except  where  a  stay  of  enforcement  has  been  ordered,  and  subject  to 
Recommendation  3,  a  judgment  creditor  should  be  entitled  to  initiate 
enforcement  against  his  debtor's  chattels  and  other  personal  property  as 
soon  as  judgment  has  been  signed  and  entered. 

3.  If  a  judgment  is  for  payment  within  a  stipulated  period,  the  creditor 
should  be  entitled  to  issue  a  writ  of  enforcement  only  after  the  expiration 
of  such  period. 

4.  With  respect  to  the  binding  of  a  debtor  "goods",  now  comprehended  by 
section  10  of  The  Execution  Act, 

(a)  a  writ  of  enforcement  filed  in  any  enforcement  office  in  Ontario 
should  bind  a  debtor's  goods  throughout  the  Province,  in  the  same 
fashion  as  a  writ  of  execution  now  binds  a  debtor's  goods  within  the 
county  in  which  it  is  filed, 

(b)  subject  to  paragraph  (c),  a  debtor's  goods  should  be  bound 
immediately  upon  delivery  of  a  writ  of  enforcement  to  any 
enforcement  office  in  Ontario, 

(c)  if  a  creditor  does  not  wish  the  protection  provided  by  the  immediate 
binding  effect  of  a  writ  of  enforcement,  he  should  either  withhold 
delivery  of  the  writ  to  the  enforcement  office  or,  having  delivered 
the  writ,  notify  the  sheriff  specifically  and  unambiguously  that  he 
does  not  wish  the  writ  to  bind.  If  a  creditor  wishes  to  restrict  the 
binding  effect  of  the  writ  of  enforcement  to  certain  property,  or  if 
he  does  not  wish  certain  property  to  be  bound,  he  should  be 
required  to  provide  the  sheriff  with  precise  directions  to  this  effect, 
and 

(d)  a  person  who  acquires  his  title  to  property  from  the  debtor  should 
not  be.  prejudiced  by  the  binding  of  the  debtor's  goods  by  a  writ  of 
enforcement,  so  long  as  he  acquires  his  title  in  good  faith,  for 
valuable  consideration  and  without  notice  of  the  delivery  of  the  writ 
to  the  enforcement  office.  Accordingly,  the  phrase  "save  as  to  bills 
of  sale  and  chattel  mortgages"  and  the  phrase  "and  remains  in  his 
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[the  sheriff's]  hands  unexecuted",  both  in  section  10(1)  of  The 
Execution  Act,  ought  to  be  deleted. 

5.  Legislation  enacted  by  the  Parliament  of  Canada  should  be  amended  so 
that  the  fraudulent  damaging  or  destruction  of  exigible  personal 
property  by  a  debtor  is  comprehended  by  either  section  350  or  section 
30 1 ,  or  both,  of  the  Criminal  Code. 

6.  New  legislation  concerning  enforcement  against  personal  property 
should  reflect  the  basic  principle  that  whatever  is  a  valuable  asset  to  a 
debtor  should  be  available  to  satisfy  the  claims  of  his  creditors,  subject 
to  a  meaningful  set  of  exemptions.  It  should  be  sufficient  for  the  purpose 
of  exigibility  that  the  debtor  has  some  right,  title  or  interest  in  the 
property,  irrespective  of  the  nature  of  the  property  or  the  type  of  right, 
title  or  interest  asserted. 

7.  New  legislation  should  continue  to  provide  expressly  for  the  exigibility 
of  specified  types  of  personal  property,  including  those  types  now 
contained  in  The  Execution  Act.  The  decision  to  include  a  specific  type 
of  property  should  be  based  on  all  the  circumstances  of  the  case, 
including  the  nature  of  the  property,  the  need  to  clarify  its  exigibility, 
despite  the  broad  language  of  the  proposed  new  general  section,  and  the 
need  to  enact  unique  seizure  or  sale  rules  for  the  particular  type  of 
property.  Legislation  should  provide  unequivocally  that  the  classes  of 
property  specifically  referred  to  in  the  legislation  do  not  constitute  a 
comprehensive  and  exhaustive  list  of  exigible  personal  property. 

8.  New  legislation  should  make  industrial  designs  expressly  exigible.  A 
notice  of  seizure  provision  similar  in  nature  to  that  contained  in  section 
17  of  The  Execution  Act,  respecting  patents,  ought  to  be  enacted. 
Accordingly,  the  interest  of  a  debtor  in  an  industrial  design  should  be 
bound  from  the  time  when  a  notice  of  seizure  is  received  at  the  office  in 
which  industrial  designs  are  registered. 

9.  New  legislation  should  make  copyrights  expressly  exigible.  Where  a 
copyright  is  registered,  a  notice  of  seizure  should  be  served  on  the 
appropriate  official,  and  the  debtor's  interest  should  be  bound  upon 
receipt.  Where  a  copyright  is  not  registered,  a  notice  of  seizure  should  be 
required  to  be  served  on  the  owner-debtor,  after  which  time  his  interest 
should  be  bound  and  he  should  no  longer  be  entitled  to  exercise  any 
rights  under  the  copyright.  Where  the  debtor  is  a  licencee  under  the 
Copyright  Act,  the  notice  should  be  served  on  him  and  the  licensee- 
debtor's  interest  should  be  bound  from  the  receipt  of  the  notice. 

10.  Upon  a  creditor's  instructions,  the  sheriff  should  be  required  to  seize 
property  in  the  sole  or  joint  possession  of  the  debtor.  This  duty  should 
arise,  and  the  sheriff  should  be  protected,  unless  the  sheriff,  acting  in 
good  faith,  has  some  reasonable  basis  for  believing  that  the  property  is 
not  property  in  respect  of  which  the  debtor  has  some  exigible  right,  title 
or  interest. 

1 1.  With  respect  to  the  seizure  of  chattels  in  the  sole  possession  of  a  third 
party,  the  sheriff  should  no  longer  be  empowered  to  require  "written 
instructions  and  a  bond",  as  is  now  the  case  under  section  20(1)  of  The 
Execution  Act. 

1 2.  Where  a  debtor's  chattels  are  in  the  sole  possession  of  a  third  party,  they 
should  not  be  physically  seized  immediately.  Rather,  possession  ought  to 
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remain,  at  least  temporarily,  in  the  third  party  and  seizure  should  be 
effected  in  accordance  with  the  following  Recommendation. 

13.  (1)    The  sheriff  should  serve  personally  on  the  debtor  and  on  the  third 

party  in  possession  a  notice  of  seizure;  if  personal  service  is  not 
possible,  service  ought  to  be  permitted  by  regular  prepaid  mail. 

(2)  The  sheriff  also  should  be  obliged  in  every  case  to  post  the  notice  in 
a  conspicuous  spot  at  the  location  where  the  chattels  are  kept. 

(3)  The  notice  should  contain  information  concerning  the  effect  of  the 
seizure  and  also  should  contain  a  warning  that  any  dealings  by  the 
debtor  with  his  right,  title  or  interest  in  the  chattels  are  prohibited. 

(4)  While  the  notice  need  not  necessarily  provide  a  specific  description 
of  each  item  subject  to  seizure,  there  ought  to  be  a  general 
obligation  imposed  on  the  creditor  and  on  the  third  party  in 
possession  to  cooperate  with  the  sheriff  in  identifying  the  chattels 
that  the  creditor  wishes  to  be  seized,  or  that  the  third  party  has  in 
his  possession,  as  the  case  may  be. 

14.  Where,  after  service,  the  third  party  claims  a  proprietary  or  possessory 
interest  in  the  chattels,  or  otherwise  disputes  their  exigibility,  and  where 
the  chattels  have  been  sufficiently  specified  or  particularized  to  permit 
ready  identification,  either  in  the  notice  of  seizure  or  by  the  third  party 
himself, 

(1)  the  third  party  should  have  the  unrestricted  right  to  transfer  his 
proprietary  interest  in  the  chattels,  and 

(2)  the  third  party  should  not  be  entitled  to  transfer  or  give  up  actual 
possession  of  the  chattels  unless, 

(a)  at  any  time  after  service  of  the  notice  of  seizure,  the  third 
party  pays  into  the  enforcement  office  the  total  value  of  the 
creditors'  claims  outstanding,  or  the  value  of  the  debtor's 
interest  in  the  chattels,  whichever  is  the  lesser  amount, 

(b)  the  court,  on  an  interpleader  application,  resolves  the  third 
party's  possessory  claim  in  his  favour, 

(c)  where  the  wish  to  effect  a  transfer  arises  only  during  an 
interpleader  hearing,  the  court,  on  application  by  the  third 
party,  permits  such  transfer,  subject  to  such  terms  (respecting 
security  or  undertakings  from  the  third  party  or  transferee,  for 
example)  as  the  court  thinks  just  and  reasonable, 

(d)  the  creditors  agree  to  the  transfer,  or 

(e)  the  court,  in  a  separate  and  distinct  application  by  the  third 
party,  permits  the  transfer,  subject  to  such  terms  (respecting 
security  or  undertakings  from  the  third  party  or  transferee,  for 
example)  as  the  court  thinks  just  and  reasonable. 

15.  Where  the  court  orders  the  third  party  to  pay  any  amount  as  a  term 
imposed  under  paragraph  (2)(c)  or  (e)  of  the  preceding  Recommenda- 
tion, such  amount  should  be  paid  into  the  enforcement  office  and  not 
into  court. 

16.  The  following  supplementary  proposals  should  be  adopted: 

(1)  where  the  third  party  transfers  his  proprietary  or  possessory 
interest  under  the  rules  proposed  in  Recommendation  14,  he  should 
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be  under  an  obligation  to  provide  particulars  of  the  transfer, 
including  the  name  and  address  of  the  transferee,  to  the  enforce- 
ment office;  and 

(2)  the  transferee  should  be  subject  to  the  above  rules  respecting 
further  transfers  from  him,  except  that  where  money  already  has 
been  paid  into  the  enforcement  office  or  where  security  or  an 
undertaking  already  has  been  provided,  the  transferee  should  be 
entitled  to  deal  with  his  interest  without  restriction. 

17.  The  notice  of  seizure  served  on  the  third  party  should  describe  the 
avenues  open  to  him  should  he  wish  to  transfer  possession  to  another 
party,  and  should  warn  him  of  the  consequences  of  a  failure  to  abide  by 
the  statutory  provisions. 

18.  Where  the  third  party  does  not  claim  a  proprietary  or  possessory  interest 
in  the  chattels,  or  where  he  does  not  dispute  their  exigibility,  the  sheriff 
should  be  entitled  to  seize  the  chattels  physically  or,  where  it  is  not 
feasible  or  desirable  to  do  so,  he  should  be  entitled  to  conclude  a 
"walking  possession"  agreement  with  the  third  party  in  accordance  with 
Recommendations  89-94. 

19.  Where  the  creditors  cannot  particularize  the  property  to  be  made 
subject  to  the  notice  of  seizure,  and  where  the  third  party  cannot 
reasonably  specify,  or  honestly  denies  having,  individual  chattels 
belonging  to  the  debtor,  or  where  the  third  party  informs  the  sheriff  that 
he  does  have  some  of  the  debtor's  property,  but  because  of  commingling, 
loss  of  records  or  receipts,  or  for  any  other  reason,  the  particular  articles 
cannot  be  sufficiently  identified  for  the  purposes  of  physical  seizure,  the 
following  rules  should  apply: 

(1)  the  third  party  should  be  entitled  to  sell,  mortgage  or  otherwise  deal 
with  any  of  the  chattels  in  his  possession,  but  only  at  his  peril; 

(2)  a  bona  fide  purchaser,  mortgagee  or  other  transferee  of  the  chattels 
for  value  and  without  notice  that  the  debtor  in  fact  has  some  right, 
title  or  interest  in  the  particular  chattels  with  which  he  is  dealing, 
and  that  they  have  been  seized  under  the  notice  of  seizure,  should 
take  free  and  clear  of  the  notice;  and 

(3)  if  the  third  party  has  dealt  with  chattels  in  respect  of  which  the 
debtor  has  some  right,  title  or  interest,  the  third  party  ought  to  be 
held  accountable  to  the  execution  creditor.  The  notice  of  seizure 
should  contain  a  warning  to  this  effect. 

20.  New  legislation  should  provide  expressly  for  the  exigibility  of  all 
security  interests  that  may  be  created  pursuant  to  the  provisions  of  The 
Personal  Property  Security  Act. 

21.  ( 1 )    A  type  of  notice  procedure  similar  to  that  contained  in  section  26  of 

The  Execution  Act  should  be  adopted  in  respect  of  all  security 
interests  created  and  perfected  by  registration  under  The  Personal 
Property  Security  Act.  Accordingly,  where  the  sheriff  wishes  to 
seize  the  interest  of  a  secured  party,  he  should  be  required  to  send 
to  the  personal  property  security  office  a  notice  of  seizure.  The 
Personal  Property  Security  Act  should  be  amended  to  provide  that, 
upon  receipt  of  a  notice  of  seizure,  the  branch  registrar  should  be 
required  to  register  the  notice  in  the  personal  property  security 
register. 
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(2)  Upon  seizure  of  an  unperfected  security  interest,  the  sheriff,  on  the 
creditor's  instructions,  ought  to  be  entitled  to  apply  to  the  court  for 
the  late  registration  of  the  interest  in  the  same  manner  as  the 
secured  party-debtor  himself  could  do. 

22.  The  existing  particularization  of  "book  debts  and  other  choses  in 
action"  in  section  1 9(2)  of  The  Execution  Act  ought  to  be  retained. 

23.  The  collection  of  the  amounts  payable  in  respect  of  all  property  listed  in 
section  19  of  The  Execution  Act,  except  cheques,  bills  of  exchange  and 
promissory  notes  that  have  been  issued  and  delivered,  ought  to  be 
subsumed  under  and  effected  exclusively  through  the  garnishment 
procedure  proposed  in  Chapter  3.  Accordingly,  the  right  of  a  sheriff 
under  section  19(1)  and  (2)  to  institute  legal  proceedings  to  collect  the 
amounts  due,  and  the  practice  involving  a  notice  of  seizure  as  an 
alternative  means  of  collection,  should  be  abolished. 

24.  With  respect  to  seizure  of  a  debt  owing  to  a  debtor  for  the  purpose  of 
sale,  as  opposed  to  collection,  the  sheriff  should  be  empowered  either  to 
seize  physically  any  document  representing  the  debt  obligation  or  to 
serve  a  notice  of  seizure  on  both  the  debtor  and  the  person  liable.  Upon 
service  of  the  notice  of  seizure  on  the  person  liable,  that  person  should  be 
restrained  from  paying  the  amount  owing  to  the  debtor.  Should  he  wish 
to  dispute  his  liability  to  the  debtor,  the  dispute  resolution  procedures 
recommended  in  Chapter  5  in  the  context  of  garnishment  proceedings 
should  apply  mutatis  mutandis. 

25.  Where  creditors  have  directed  the  sheriff  to  commence  enforcement 
activities  against  the  interest  of  a  debtor  who  is  a  secured  party  under 
The  Personal  Property  Security  Act,  the  sheriff  ought  to  stand  in  the 
shoes  of  that  debtor.  Accordingly,  on  a  creditor's  instructions,  the  sheriff 
should  be  entitled,  for  example,  to  exercise  against  the  property  covered 
by  the  security  agreement  the  same  rights  of  repossession  and  sale  upon 
default  as  the  debtor  could  have  exercised.  In  exercising  this  jurisdic- 
tion, the  sheriff  should  be  subject  to  any  infirmities  with  respect  to  the 
security  agreement  to  which  the  debtor  would  be  subject. 

26.  With  respect  to  the  drafting  of  new  legislation  comprehending  what  is 
now  part  of  section  1 9(  1 )  of  The  Execution  Act, 

( 1 )  the  word  "shall"  should  be  replaced  by  the  word  "may",  and 

(2)  the  requirement  that  the  sheriff  should  "hold  such  [securities  for 
money]  as  security"  should  be  abolished. 

27.  With  respect  to  unissued  and  undelivered  negotiable  instruments,  the 
sole  method  of  collection  of  the  amounts  owing  to  the  debtor  should  be 
the  garnishment  procedure  proposed  in  Chapter  3.  As  a  result,  the 
existing  right  of  a  sheriff  under  section  19  to  institute  legal  proceedings 
to  collect  the  amounts  due,  and  the  present  practice  involving  a  notice  of 
seizure  as  an  alternative  method  of  collection,  should  be  abolished. 

28.  Where  a  cheque,  bill  of  exchange  or  promissory  note  (a  "negotiable 
instrument")  has  been  issued  and  delivered,  the  negotiable  instrument 
should  be  seizable  physically  by  the  sheriff  for  the  purpose  of  collection 
or  sale,  whether  the  instrument  is  in  the  possession  of  the  debtor  or  some 
other  person. 

29.  After  the  physical  seizure  by  the  sheriff  of  a  negotiable  instrument,  and 
upon  due  presentment  to  the  enforcement  office's  bank,  the  drawee  or 
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person  liable  on  the  instrument,  the  sheriff  should  be  entitled  by  statute 
to  demand  and  receive  directly  from  such  bank,  drawee  or  person  liable 
the  amount  secured  by  the  instrument.  However,  the  sheriff  should  be 
subject  to  any  claims  or  defences  that  the  bank,  drawee  or  person  liable 
would  have.  If  the  Province  does  not  have  the  constitutional  jurisdiction 
to  require  the  bank,  drawee  or  person  liable  to  pay  on  a  negotiable 
instrument  presented  to  it  by  the  sheriff,  Parliament  should  enact  such 
an  amendment  to  the  relevant  federal  legislation. 

30.  Where  a  negotiable  instrument  has  been  physically  seized,  in  addition  to 
any  other  method  of  collection,  the  sheriff  should  be  empowered  to  serve 
a  notice  of  seizure  on  the  person  liable  on  the  instrument.  Upon  service, 
the  person  liable  should  be  bound  to  pay  to  the  enforcement  office  all 
money  owing  on  the  instrument,  up  to  the  amount  of  the  judgment  debt 
plus  other  allowable  sums,  and  that  person  should  be  discharged  to  the 
extent  of  the  payment. 

31.  In  addition  to  physical  seizure  of  a  negotiable  instrument,  the  following 
rules  should  apply  where  a  third  party  is  in  possession  of  a  negotiable 
instrument  payable  or  endorsed  to  the  debtor: 

(1)  where  the  third  party  is  not  liable  on  the  instrument,  but  is  only  a 
custodian  of  it,  the  sheriff,  on  the  creditor's  instructions,  should  be 
empowered  to  serve  on  the  third  party  a  notice  of  seizure  of  the 
negotiable  instrument  itself,  requiring  the  third  party  to  deliver  up 
the  instrument  to  the  sheriff  for  the  purpose  of  sale; 

(2)  where  the  third  party  is  liable  on  the  instrument,  the  sheriff,  on  the 
creditor's  instructions,  should  be  empowered  to  serve  on  the  third 
party  either  a  notice  of  seizure  of  the  negotiable  instrument  itself, 
for  the  purpose  of  sale,  or  a  notice  of  seizure  of  the  amount  payable 
under  the  instrument,  up  to  the  amount  of  the  judgment  debt  plus 
other  allowable  sums.  The  third  party  should  be  discharged  to  the 
extent  of  his  payment  to  the  sheriff;  and 

(3)  where  the  third  party  delivers  the  instrument  to  the  debtor  or  any 
other  person  subsequent  to  and  notwithstanding  the  service  of  the 
notice  of  seizure  on  him,  the  negotiation  or  delivery  should  be  valid, 
but  the  third  party  should  be  held  accountable  to  pay  the  amount 
secured  by  the  instrument,  up  to  the  amount  of  the  creditors'  claims 
and  other  allowable  sums,  if  any  loss  should  occur  to  the  creditors. 

32.  Where  the  sheriff  has  seized  a  debtor's  beneficial  interest  in  property 
that  is  secured  by  a  personal  property  security  agreement,  the  sheriff 
should  stand  in  the  shoes  of  the  debtor,  with  jurisdiction  to  exercise  all 
rights  that  the  debtor  himself  could  have  exercised  —  for  example,  any 
contractual  or  statutory  right  to  cure  a  default  by  the  debtor,  or  to  keep 
a  security  agreement  in  good  standing  and  avoid  a  default,  or  to  redeem 
or  repurchase  collateral  subject  to  a  security  agreement. 

33.  Where  creditors  wish  to  preclude  a  secured  party  from  exercising  an 
otherwise  legal  right  to  repossess  and  sell  the  collateral,  the  sheriff 
should  be  empowered  to  apply  to  the  court  for  an  order  staying  the 
repossession  and  sale  proceedings,  notwithstanding  any  contrary 
provision  in  the  security  agreement  or  in  The  Personal  Property 
Security  Act.  Upon  the  stay  of  proceedings,  the  sheriff,  rather  than  the 
secured  party,  should  be  entitled  to  have  carriage  of  the  sale  of  the 
chattels. 
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34.  Where  the  debtor  is  a  lessee  of  chattels,  the  sheriff,  financed  by  the 
creditors,  ought  to  have  the  right  to  stand  in  the  shoes  of  the  chattel 
lessee-debtor  and,  if  applicable,  to  cure  a  default  by  the  debtor,  or  to 
make  disbursements  to  keep  the  lease  in  good  standing. 

35.  Serious  consideration  ought  to  be  given  to  the  important  question  of 
granting  some  type  of  statutory  relief  to  defaulting  chattel  lessees. 

36.  The  priority  over  execution  creditors  given  to  landlords  under  section  56 
of  The  Landlord  and  Tenant  Act  ought  to  be  given  to  landlords  of  both 
residential  and  non-residential  premises  vis-a-vis  creditors  from  the 
Supreme  Court,  the  county  and  district  courts  and  the  small  claims 
courts.  Such  priority  should  be  restricted  to  a  maximum  of  three 
months'  arrears  of  rent,  defined  to  exclude  claims  for  accelerated  rent, 
liquidated  damages  or  any  other  similar  claim  in  respect  of  a  specified 
sum  that  has  become  due  and  payable  upon  the  debtor-tenant's  breach 
of  any  term,  rule  or  regulation  in  the  lease. 

37.  An  amended  section  56  of  The  Landlord  and  Tenant  Act  should  not 
comprehend  creditors  enforcing  orders  for  support  or  maintenance, 
irrespective  of  which  court  made  the  order,  or  creditors  enforcing  the 
maintenance  provisions  of  a  cohabitation  agreement,  marriage  contract, 
paternity  agreement,  or  separation  agreement,  as  provided  for  in  The 
Family  Law  Reform  Act,  1978. 

38.  Section  56(3)  of  The  Landlord  and  Tenant  Act  should  be  amended  to 
make  it  clear  that  the  creditor  who  pays  the  arrears  shall  be  given  a  first 
charge  in  respect  of  the  moneys  paid  to  the  landlord. 

39.  The  existing  provisions  in  The  Execution  Act  respecting  the  seizure  of 
shares  ought  to  be  repealed  in  favour  of  new  legislation,  to  be 
recommended  below,  in  respect  of  the  seizure  of  shares  in  all  companies, 
including  "private"  companies. 

40.  In  order  to  effect  a  seizure  of  shares  in  a  debtor's  possession  and  in 
respect  of  which  the  debtor  has  some  right,  title  or  interest,  the  sheriff 
should  be  required  to  seize  physically  either  the  share  certificates  or 
other  documents  of  a  similar  nature.  A  notice  of  the  seizure  should  be 
sent  by  the  sheriff  to  the  company  in  question. 

41.  Where  the  certificate  or  other  similar  document  is  not  in  the  possession 
of  a  debtor,  but  is  in  the  physical  possession  or  under  the  control  of  a 
third  party,  physical  seizure  should  not  be  necessary  in  order  to  bind  the 
third  party;  rather,  the  notice  of  seizure  provisions  recommended  earlier 
with  respect  to  the  seizure  of  the  debtor's  property  in  the  sole  possession 
of  a  third  party  should  apply  mutatis  mutandis.  Accordingly,  on  the 
creditor's  instructions,  the  sheriff  should  be  required  to  serve  a  notice  of 
seizure  on  the  third  party.  The  notice  should  contain  information 
concerning  restrictions  on  the  disposition  of  the  property  seized  in  the 
possession  of  a  third  party,  as  recommended  earlier,  and  should  state 
that  failure  to  abide  by  these  restrictions  will  result  in  liability  to  the 
creditors  for  any  loss.  Claims  to  rights  in  respect  of  the  shares  should  be 
dealt  with  under  the  interpleader  rules  proposed  in  Chapter  5. 

42.  The  sheriff  should  be  empowered  to  freeze  the  transfer  or  disposition  of 
all  or  a  specified  number  of  the  debtor's  shares  by  means  of  the  proposed 
notice  of  seizure. 
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43.  Where  the  only  evidence  of  the  debtor's  right,  title  or  interest  in  respect 
of  shares  is  an  account  with  a  stock  broker  or  an  entry  in  the  records  of  a 
stock  broker,  the  sheriff,  in  order  to  seize  the  shares,  should  be  required, 
on  a  creditor's  instructions,  to  serve  a  notice  of  seizure  on  the  stock 
broker.  This  notice  should  contain  a  prohibition,  authorized  by  statute, 
against  any  transfer  or  disposition  by  the  broker  of  shares  owned  by  the 
debtor  according  to  the  books  or  records  of  the  broker.  The  sheriff 
should  be  empowered  to  freeze  the  transfer  or  disposition  by  the  broker 
of  all  or  only  a  specified  number  of  the  debtor's  shares.  Failure  on  the 
part  of  the  broker  to  abide  by  such  prohibition  should  result  in  liability 
on  the  part  of  the  broker  for  any  loss  caused  to  the  creditors. 

44.  Regardless  of  whether  a  seizure  itself  is  effected,  it  should  be  possible  to 
enforce  a  judgment  against  all  the  dividends,  premiums,  bonuses,  or 
other  pecuniary  profits  or  similar  payments,  arising  in  respect  of  shares 
owned  by  the  debtor.  Such  collection  should  be  by  means  of  the  new 
garnishment  procedure  proposed  in  Chapter  3.  The  sheriff  should  be 
empowered  to  serve  on  the  company  a  notice  of  garnishment  that  all 
such  payments  are  frozen.  From  the  time  of  service,  the  company  should 
be  required  to  make  all  payments  to  the  enforcement  office  and  not  to 
the  debtor. 

45.  A  bona  fide  transferee  of  the  debtor's  shares,  for  value  and  without 
notice  that  a  writ  of  enforcement  against  the  debtor  has  been  delivered 
to  the  enforcement  office,  ought  to  acquire  title  to  the  shares  free  and 
clear  of  such  writ. 

46.  A  bona  fide  transferee  of  the  debtor's  shares,  for  value  and  without 
notice  ought  to  be  entitled  to  be  registered  as  owner  of  the  shares  on  the 
books  of  the  company  and  to  payment  of  all  dividends  or  other  amounts 
in  respect  of  the  shares  in  question.  Upon  such  registration,  the 
garnishment  of  dividends  ought  to  be  lifted  automatically,  and  the 
payments  hitherto  made  to  the  enforcement  office  ought  to  be  made  to 
the  transferee. 

47.  In  order  to  assert  his  right  to  registration  on  the  company's  books  and  to 
the  dividends,  a  transferee,  claiming  to  be  a  bona  fide  transferee  for 
value  and  without  notice,  should  be  required  to  file  a  claim  with  the 
enforcement  office.  Upon  receipt  of  the  transferee's  claim,  including 
particulars  of  the  transfer  to  him,  the  sheriff  should  be  required  to  hold 
in  trust  the  amounts  thereafter  received  by  him  as  dividends  or  other 
similar  profits,  to  abide  the  results  of  the  claim.  The  sheriff  should 
forward  a  notice  of  the  transferee's  claim  to  all  the  creditors,  and  the 
normal  interpleader  rules,  recommended  in  Chapter  5,  should  apply  to 
the  resolution  of  any  dispute  between  the  transferee  and  the  creditors. 

48.  For  the  purposes  of  enforcement  legislation,  the  term  "private 
company"  should  be  defined  to  mean  a  company  in  respect  of  whose 
shares  there  is  a  restriction  on  transferability,  in  the  sense  that  the 
directors  or  shareholders  of  the  company  must  consent  to  a  transfer. 

49.  The  principle  in  section  1 5  of  The  Execution  Act  that,  where  the  sheriff 
"seizes  the  shares  of  an  execution  debtor  in  a  private  company,  he  shall 
first  offer  them  for  sale  to  the  other  shareholders  or  any  one  of  them  in 
such  private  company",  should  be  retained. 
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50.  With  respect  to  the  seizure  and  sale  of  private  company  shares  under  a 
writ  of  enforcement,  the  following  further  rules  are  recommended: 

(1)  upon  notice  by  the  enforcement  office  to  a  private  company,  the 
directors  or  other  officers  of  that  company  ought  to  be  absolutely 
prohibited  from  consenting  to  any  transfer  of  shares  by  the  debtor 
to  another  party,  and  the  company  and  its  transfer  agent  or  other 
authorized  officer  should  be  prohibited  from  registering  any  such 
transfer  on  the  books  of  the  company; 

(2)  where  the  debtor  beneficially  owns  100%  of  the  allotted  shares,  the 
sheriff  should  be  entitled  to  sell  the  seized  shares  and,  without 
qualification,  the  purchaser  should  be  entitled  to  be  registered  on 
the  books  of  the  company  as  the  new  owner  of  the  shares; 

(3)  where  the  transfer  of  the  shares  or  the  registration  of  a  transferee 
on  the  books  of  the  company  is  subject  to  the  consent  or  approval  of 
the  directors  before  taking  effect,  such  consent  or  approval  should 
not  be  arbitrarily  or  unreasonably  withheld;  and 

(4)  acting  on  behalf  of  the  creditors,  the  sheriff  should  be  entitled  to 
apply  by  way  of  summary  application  to  the  county  or  district  court 
to  overturn  the  directors'  refusal.  The  onus  of  proving  that  the 
directors'  refusal  was  unreasonable  or  arbitrary  ought  to  be  on  the 
sheriff.  In  determining  the  issue,  the  court  should  have  regard  to  all 
the  circumstances  of  the  case,  including  the  extent  of  the  remaining 
shareholding,  the  intended  transferee  (if  known  at  the  time),  the 
enterprise  in  which  the  company  is  engaged,  and  the  locus  of 
effective  "control"  of  the  company. 

51.  A  notice  of  seizure  procedure  should  apply  with  respect  to  the  binding 
and  seizure  of  a  debtor's  interest  in  chattels  that  is  contingent  or 
conditional  upon  the  happening  of  some  subsequent  event.  In  such  a 
case,  the  following  rules  should  apply: 

(1)  a  notice  of  seizure  should  be  served  on  the  person  legally  obligated 
to  transfer  the  chattels  to  the  debtor,  requiring  that  person  to 
deliver  up  the  chattels  to  the  sheriff,  and  not  to  the  debtor,  upon  the 
happening  of  the  contingency  or  condition;  and 

(2)  where  a  trustee  or  personal  representative  in  control  of  the  chattels 
retires  or  is  replaced,  or  a  new  trustee  or  personal  representative  is 
appointed,  or  any  other  change  takes  place  with  respect  to  the 
person  having  control  over  the  property,  the  duty  to  deliver  up  the 
chattels  should  devolve  on  or  be  transferred  to  the  new  or  surviving 
trustee  or  personal  representative  or  the  new  person  having  control 
of  the  property,  in  the  same  manner  as  would  any  other  duty  or 
obligation,  whether  the  devolution  or  transfer  is  by  statute, 
assignment  or  otherwise. 

52.  Subject  to  the  Recommendation  that  follows,  where  an  agreement, 
under  which  the  debtor  holds  or  uses  personal  property  or  an  interest  in 
personal  property  (such  as,  for  example,  a  license  or  franchise 
agreement),  contains  a  clause  precluding  assignment  absolutely  or 
permitting  assignment  only  upon  the  happening  of  certain  events  or  the 
performance  of  certain  conditions,  or  upon  the  consent  of  another  party, 
the  following  rules  should  apply: 
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(1)  the  refusal  to  permit  any  assignment  or  to  consent  to  an 
assignment  should  not  be  exercised  arbitrarily  or  unreasonably, 
nor  should  any  other  condition  precedent  to  an  assignment  be 
arbitrarily  or  unreasonably  imposed  on  the  debtor; 

(2)  acting  on  behalf  of  the  creditors,  the  sheriff  should  be  entitled  to 
apply  by  way  of  summary  application  to  the  county  or  district  court 
in  order  to  overturn  an  arbitrary  or  unreasonable  refusal  to  permit 
or  consent  to  an  assignment  or  in  order  to  invalidate  an  arbitrary  or 
unreasonable  condition  precedent  to  an  assignment.  The  onus  of 
proving  that  the  refusal  or  condition  precedent  was  arbitrary  or 
unreasonable  ought  to  be  on  the  sheriff; 

(3)  in  determining  the  issue,  the  court  should  have  regard  to  all  the 
circumstances  of  the  case,  including  the  nature  and  purpose  of  the 
intended  assignment,  the  intended  transferee  (if  known  at  the 
time),  the  property  or  interest  subject  to  the  impugned  clause,  and 
the  reasons  for  the  refusal  or  for  the  imposition  of  the  condition 
precedent;  and 

(4)  in  order  to  freeze  the  debtor's  interest  and  preclude  fraudulent 
dispositions,  upon  notice  by  the  sheriff  to  the  party  whose 
permission  or  consent  to  the  assignment  is  required,  or  who  has 
imposed  the  condition  precedent,  such  party  should  be  prohibited 
from  waiving  the  non-assignment  clause  or  the  condition  precedent 
or  from  consenting  to  any  assignment  by  the  debtor  to  a  third  party. 

53.  The  above  Recommendation  ought  not  to  apply  where  a  state  agency  or 
board  oversees  the  granting  and  transfer  of  licences,  and  where  the 
applicable  statute  or  regulation  precludes,  restricts  or  otherwise  governs 
the  assignment  or  other  disposition  of  some  type  of  personal  property. 

54.  The  general  philosophy  and  structure  of  the  present  exemption 
provisions  contained  in  section  2  of  The  Execution  Act  ought  to  be 
retained,  although  amended  according  to  the  Recommendations  that 
follow. 

55.  The  statutory  maximum  dollar  limits  in  each  of  the  relevant  categories 
under  section  2  should  be  increased  as  follows: 

(1)  section  2.1,  dealing  with  "necessary  and  ordinary  wearing  apparel 
of  the  debtor  and  his  family":    from  $  1 ,000  to  $2,000; 

(2)  section  2.2,  dealing  with  "household  furniture,  utensils,  equipment, 
food  and  fuel":    from  $2,000  to  $4,000; 

(3)  section  2.3,  dealing  with  non-farming  "tools  of  the  trade":  from 
$2,000  to  $5,000;  and 

(4)  section  2.4,  dealing  with  farming  "tools  of  the  trade":  from  $5,000 
to  $12,000. 

56.  No  change  should  be  made  in  the  specific  exemptions  provided  in  section 

2.5. 

57.  With  respect  to  section  2.3,  "books"  should  be  added  to  the  list  of 
chattels,  "trade"  should  be  added  to  the  categories  "business,  profession 
or  calling",  and  the  phrase  "ordinarily  used  by  the  debtor"  should  be 
expanded  to  read  "ordinarily  used  by,  and  necessary  for,  the  debtor". 
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58.  A  new  exemption  category  should  be  created  for  medical  and  dental  aids 
and  equipment  ordinarily  used  by,  and  necessary  for,  the  debtor  or  his 
family,  with  no  monetary  limit. 

59.  Exemptions  should  be  raised  or  lowered  by  regulation  in  direct 
proportion  to  fluctuations  in  the  Consumer  Price  Index.  An  annual 
amendment  is  suggested. 

60.  Section  3(1)  of  The  Execution  Act  should  be  amended  to  provide  that, 
where  an  exemption  is  claimed  for  one  or  more  chattels  that  has  or  have 
a  sale  value  in  excess  of  the  proposed  monetary  limit  plus  costs  of  the 
sale,  the  sheriff  should  have  jurisdiction  to  seize  and  sell  one  or  more  of 
such  chattels  where  other  chattels  are  not  available  for  seizure  and  sale 
and  where  it  is  otherwise  impossible  to  grant  the  debtor  the  full 
exemption  contemplated  by  the  legislation.  The  debtor  should  be  left 
with  chattels  and  proceeds  the  total  value  of  which  reaches,  but  does  not 
exceed,  the  monetary  limits  so  contemplated. 

61.  Section  3(1)  and  (2)  of  The  Execution  Act  ought  to  comprehend  all 
types  of  chattel  listed  in  section  2. 

62.  Section  4  of  The  Execution  Act  ought  to  be  amended  to  provide  that 
money  actually  received  by  a  debtor  pursuant  to  section  3(1)  or  (2)  is 
exempt  in  his  hands  for  three  months  from  the  date  of  receipt.  Where 
the  debtor  does  not  purchase  exempt  assets  with  this  money  within  the 
three  month  period,  the  money  ought  no  longer  to  be  exempt  from 
seizure  or  garnishment. 

63.  For  the  purpose  of  retaining  the  exemption  recommended  above,  it 
should  not  be  necessary  to  purchase  exempt  property  that  is  specifically 
designed  or  intended  to  replace  the  sold  property;  it  should  be  sufficient 
that  the  purchased  property  would  be  exempt  from  seizure. 

64.  The  following  rules  should  apply  where  a  debtor  wishes  to  claim  the 
three  month  exemption  proposed  above: 

(1)  a  creditor  initially  should  have  the  right  to  instruct  the  sheriff  to 
garnish  the  proceeds  as  though  no  exemption  existed; 

(2)  the  notice  of  garnishment  served  on  the  debtor  should  contain  a 
statement  that  the  debtor  may  object  to  the  garnishment  and  apply 
for  the  proposed  exemption  within  ten  days  from  service  of  the 
notice; 

(3)  where  the  debtor  files  an  objection  to  the  garnishment  and  applies 
for  an  exemption,  the  sheriff  should  be  required  to  give  notice  of  the 
application  to  all  creditors  who  have  delivered  a  writ  of  enforce- 
ment against  the  debtor  to  the  enforcement  office; 

(4)  if  the  claim  is  not  contested  by  any  of  the  creditors,  the  exemption 
should  be  allowed;  if  the  debtor's  claim  is  contested,  the  sheriff 
should  be  required  to  interplead  in  order  to  bring  the  dispute  before 
a  court  (see  Chapter  5); 

(5)  where  the  sheriff  has  in  his  hands  money  realized  through 
garnishment  proceedings,  and  where  the  debtor  has  not  claimed  an 
exemption  within  the  ten  day  period,  the  sheriff  should  be 
empowered  to  distribute  the  money  according  to  law  notwithstand- 
ing the  exemption;  however,  where  no  distribution  is  to  take  place 
until  some  time  subsequent  to  the  expiry  of  the  ten  day  period,  the 
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debtor  should  be  entitled  until  the  time  of  distribution  to  object  to 
the  garnishment  and  to  apply  for  the  proposed  exemption. 

65.  Where,  with  respect  to  exempt  chattels  that  have  been  lost  or  stolen,  or 
damaged  or  destroyed  by  fire  or  other  cause,  compensation  has  been 
awarded,  for  example,  by  a  court,  or  is  payable  pursuant  to  a  contract, 
such  as  a  contract  of  insurance,  the  garnishment  of  the  compensation 
payable  and  the  garnishment  or  seizure  of  the  compensation  actually 
paid  to  the  debtor  should  be  prohibited. 

66.  The  proposed  exemption  for  compensatory  payments  ought  to  terminate 
upon  the  expiry  of  three  months  from  the  date  of  receipt.  If,  within  this 
period,  the  money  is  expended  to  purchase  any  type  of  exempt  chattel, 
that  chattel  should  be  free  from  seizure;  however,  a  non-exempt  chattel 
ought  to  be  exigible  immediately.  For  the  purpose  of  retaining  the 
proposed  exemption,  it  should  not  be  necessary  to  purchase  an  exempt 
chattel  specifically  replacing  the  chattel  lost,  damaged,  destroyed,  or 
stolen;  it  should  be  sufficient  that  the  purchased  chattel  itself  would  be 
exempt  from  seizure. 

67.  With  respect  to  the  mechanism  by  which  a  debtor  may  assert  his  claim 
for  the  exemption  of  compensatory  payments,  the  same  garnishment 
notice  procedure  proposed  in  Recommendation  64  ought  to  apply. 

68.  Section  7(1)  of  The  Execution  Act,  which  provides  that,  with  some 
exceptions,  the  chattel  exemptions  do  not  apply  to  exempt  any  chattel 
from  seizure  to  satisfy  a  debt  contracted  for  the  purchase  of  such 
chattel,  should  be  repealed. 

69.  Section  7(2)  of  The  Execution  Act  should  be  amended  to  provide 
protection  to  the  following  persons: 

( 1 )  a  person  enforcing  a  maintenance  order  under  the  Divorce  Act; 

(2)  a  person  and  a  public  agency  enforcing  a  support  order  under  The 
Family  Law  Reform  Act,  1978; 

(3)  a  person  enforcing  the  support  provisions  of  a  cohabitation 
agreement,  marriage  contract,  separation  agreement,  or  paternity 
agreement,  as  provided  in  The  Family  Law  Reform  Act,  1978. 

70.  Where  a  judgment  debt  is  for  support  or  maintenance,  the  debtor  should 
be  permitted  to  claim  the  following  exemptions  under  an  amended 
section  7(2): 

(1)  in  respect  of  section  2.1  and  2.2:  one-half  the  dollar  limits  proposed 
in  Recommendation  55(1)  and  (2),  respectively; 

(2)  in  respect  of  section  2.3,  2.4,  and  the  proposed  exemption  for 
medical  and  dental  aids  and  equipment:  full  exemption,  as 
proposed  in  Recommendations  55(3)  and  57,  Recommendation 
55(4),  and  Recommendation  58,  respectively;  and 

(3)  in  respect  of  section  2.5:  one-half  of  the  specific  items  listed. 

71.  Whenever  he  intends  to  seize  chattels,  the  sheriff  should  be  under  a 
statutory  duty  to  search  his  enforcement  register  for  maintenance 
creditors  who  have  delivered  writs  of  enforcement  to  the  enforcement 
office.  Upon  discovery  of  the  existence  of  such  maintenance  creditors, 
the  sheriff  should  seize  and  sell  sufficient  property,  not  available  to  non- 
maintenance  creditors  (that  is,  otherwise  exempt  property),  having 
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regard  to  the  exemptions  proposed  in  the  preceding  Recommendation. 
As  is  the  practice  today,  the  sheriff  then  should  distribute  the  proceeds, 
up  to  the  dollar  amount  of  such  exemptions  (where  applicable), 
exclusively  to  the  maintenance  creditors  in  order  to  provide  them  with 
the  priority  given  to  them  under  an  amended  section  7(2). 

72.  An  amended  section  7(3)  of  The  Execution  Act  should  provide  that  the 
statutory  exemptions  do  not  apply  to  chattels  purchased  for  the  purpose 
of  "defeating,  hindering,  delaying  or  defrauding  creditors  of  their 
claims". 

73.  It  should  be  made  clear  that  all  judgment  creditors  should  be  entitled  to 
share  in  the  proceeds  of  a  sale  of  chattels,  having  regard  to  an  amended 
section  7(3),  if  their  claims  are  filed  within  the  time  prescribed  by  the 
creditors'  relief  legislation  to  be  proposed  in  a  forthcoming  Part  of  this 
Report. 

74.  Where  the  sheriff  believes,  on  reasonable  and  probable  grounds,  that  a 
debtor  has  left  the  jurisdiction  or  is  about  to  leave  the  jurisdiction, 
intending  to  defeat,  hinder,  delay  or  defraud  his  creditors,  the  sheriff 
should  be  entitled  to  seize  the  debtor's  chattels  without  regard  to  the 
exemptions.  If  the  debtor  or  a  creditor  objects  to  the  sheriff's  seizure  or 
refusal  to  seize,  either  party  should  be  entitled  to  apply  to  the  county  or 
district  court  to  determine  the  matter  in  issue.  If  the  court  determines 
that  the  sheriff  has  acted  without  reasonable  or  probable  grounds,  the 
seizure  of  the  property  that  should  have  been  exempt  should  be  void,  but 
the  seizure  of  otherwise  exigible  property  should  be  valid. 

75.  The  sheriff  should  be  obligated  by  statute  to  inform  persons  entitled  to 
claim  and  select  exempt  chattels  of  the  applicable  exemption  provisions 
and  of  their  right  of  selection. 

76.  The  right  to  select  exempt  chattels  should  be  governed  by  the  following 
rules: 

(1)  prima  facie,  the  person  entitled  to  select  exempt  chattels  should  be 
obligated  to  make  his  selection  at  the  time  of  seizure.  However,  the 
failure  to  exercise  this  right,  even  where  the  person  has  had  the 
opportunity  to  do  so,  should  not  subject  otherwise  exempt  chattels 
to  seizure; 

(2)  where  for  any  reason  the  debtor  has  not  selected  property  exempt 
from  seizure,  the  sheriff  should  make  the  selection  himself; 

(3)  where  a  seizure  has  been  effected  without  the  persons  entitled  to 
claim  the  exemptions  being  present  and,  therefore,  where  the 
sheriff  has  made  a  selection  of  exempt  chattels,  such  persons  should 
be  entitled  to  contravert  the  selection  of  the  sheriff  and  make  the 
selection  themselves.  The  sheriff  should  make  every  reasonable 
effort  subsequent  to  his  seizure  and  selection  to  alert  such  persons 
to  the  exemption  provisions  and  to  their  right  of  selection; 

(4)  where  the  selection  is  made  subsequent  to  seizure  and  prior  to  sale, 
but  where  a  reasonable  opportunity  has  been  afforded  to  make  the 
selection  at  the  time  of  seizure,  the  right  should  be  exercisable  only 
upon  payment  of  any  expenses  incurred  and  thrown  away  directly 
as  a  result  of  the  claimant's  late  selection;  and 

(5)  the  prevailing  rule  that  the  right  of  selection  must  be  exercised,  if  it 
is  exercised  at  all,  prior  to  a  sale  of  the  chattels,  should  be  codified 
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and  any  sale  of  otherwise  exempt  chattels  to  a  purchaser  in  good 
faith  and  for  valuable  consideration  should  be  valid. 

77.  Where  the  sheriff  is  in  dereliction  of  the  statutory  duties  imposed  under 
the  two  preceding  Recommendations,  the  sale  of  the  otherwise  exempt 
chattels  to  a  purchaser  in  good  faith,  for  valuable  consideration  and 
without  notice  that  the  chattels  are  exempt  ought  to  be  valid,  but  the 
aggrieved  party  ought  to  have  a  right  to  claim  damages  in  respect  of  the 
sheriff's  actions. 

78.  Legislation  should  provide  expressly  that  the  statutory  exemptions  may 
not  be  waived  by  those  persons  entitled  to  claim  them. 

79.  A  debtor's  interest  in  any  pension  plan,  including  his  interest  in  any 
pension  fund  or  in  any  benefit,  allowance,  annuity,  refund  or  other  sum 
payable  out  of  a  pension  fund,  should  not  be  subject  to  seizure  and  sale. 

80.  An  insured's  interest  in  a  contract  of  life  insurance  and  in  the  insurance 
money  should  be  exempt  from  all  enforcement  measures  so  long  as  there 
has  been  a  designation  in  favour  of  the  following  persons: 

( 1 )  a  spouse  of  the  insured;  that  is,  either  a  man  or  woman  who 

(a)  is  married  to  the  insured, 

(b)  is  married  to  the  insured  by  a  marriage  that  is  voidable  and 
has  not  been  voided  by  a  judgment  of  nullity,  or 

(c)  has  gone  through  a  form  of  marriage  with  the  insured,  in  good 
faith,  that  is  void  and  who  is  cohabiting  or  has  cohabited  with 
the  insured  within  the  preceding  year; 

(2)  a  common  law  spouse  of  the  insured;  that  is,  either  a  man  or 
woman,  not  being  married  to  each  other,  who  has  cohabited  with 
the  insured 

(a)  continuously  for  a  period  of  not  less  than  five  years,  or 

(b)  in  a  relationship  of  some  permanence  where  there  is  a  child 
born  of  whom  they  are  the  natural  parents, 

and  has  so  cohabited  within  the  year  preceding  the  designation; 

(3)  a  parent  of  the  insured,  which  means  the  father  or  mother  of  the 
insured  and  includes  a  person  who  has  demonstrated  a  settled 
intention  to  treat  the  insured  as  a  child  of  his  family,  but  does  not 
include  a  person  in  whose  home  the  insured  was  placed  as  a  foster 
child  for  consideration  by  a  person  having  lawful  custody; 

(4)  a  child  of  the  insured,  which  means  a  child  born  within  or  outside 
marriage,  subject  to  sections  86- and  87  of  The  Child  Welfare  Act, 
1978  (insofar  as  they  relate  to  the  effect  of  adoption)  and  includes  a 
person  whom  the  insured  has  demonstrated  a  settled  intention  to 
treat  as  a  child  of  his  or  her  family,  but  does  not  include  a  child 
placed  in  a  foster  home  for  consideration  by  a  person  having  lawful 
custody;  and 

(5)  a  grandchild  of  the  insured. 

8 1 .  The  sheriff  should  have  the  power  to  use  reasonable  force  to  effect  entry 
into  a  dwelling  house  or  other  building  where  he  believes,  on  reasonable 
and  probable  grounds,  that  there  is  property  in  the  building  in  respect  of 
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which  the  debtor  has  some  exigible  right,  title  or  interest,  and  where  he 
has  exhausted  all  other  reasonable  means  of  entry. 

82.  Where  the  occupant  is  in  the  building,  a  warning  should  be  given  by  the 
sheriff  of  the  consequences  of  continued  obstruction.  Where  no  one  is  in 
the  building  to  receive  a  warning,  the  sheriff  should  be  empowered  to 
decide  on  the  matter  of  forcible  entry,  acting  in  good  faith  and  having 
regard  to  all  the  circumstances  of  the  case,  such  as  whether  the  occupant 
has  remained  continually  out  of  the  building  to  avoid  the  sheriff. 

83.  Where  entry  is  made  in  the  absence  of  the  occupier,  the  sheriff  should  be 
required  to  leave  the  premises  as  secure  as  possible,  having  regard  to  the 
nature  of  his  entry,  the  type  of  premises  involved,  and  all  other 
circumstances  of  the  case. 

84.*  Where  the  sheriff  believes,  on  reasonable  and  probable  grounds,  that  the 
debtor  or  some  other  individual  has  on  his  person  some  property  in 
respect  of  which  the  debtor  has  an  exigible  right,  title  or  interest,  the 
sheriff  should  be  empowered  to  examine  the  debtor  or  the  other 
individual.  Where,  after  an  examination,  the  debtor  or  other  individual 
refuses  to  deliver  exigible  property  to  the  sheriff  and,  subsequent  to  a 
reasonable,  but  unheeded,  warning  concerning  the  consequences  of 
continued  obstruction,  the  sheriff  should  be  empowered  to  use 
reasonable  force  against  the  person  of  the  debtor  or  the  other  individual. 

85.  If  the  sheriff  should  abuse  any  of  the  powers  recommended  above 
concerning  the  use  of  force,  the  seizure  of  exigible  property  ought  to 
remain  valid,  but  he  should  be  subject  to  a  civil  action  by  the  aggrieved 
party. 

86.  Where  a  seizure  of  chattels  is  made  in  respect  of  the  enforcement  of  a 
judgment  from  any  court,  the  sheriff  should  be  under  a  duty  to  draw  up 
a  list  of  seized  property,  signed  and  dated  by  him,  and  should  deliver  this 
list  to  the  debtor  and,  where  chattels  have  been  seized  from  a  third 
party,  to  that  party  as  well. 

87.  Where  property  has  been  seized  while  the  person  in  possession  of  it  is  not 
present,  the  sheriff  should  be  required  to  post  the  list  in  a  conspicuous 
place  in  or  about  the  location  where  the  property  was  found. 

88.  Where  it  is  not  reasonable  or  practicable  to  itemize  the  specific  property 
seized,  the  sheriff  should  be  required  to  describe  the  seized  property 
sufficiently  to  indicate  to  all  parties  what  has  been  taken,  having  regard 
to  the  nature  of  the  property,  the  extent  of  the  seizure  and  all  the  other 
circumstances  of  the  case.  The  sheriff  should  be  required  to  make 
reasonable  efforts  to  provide  as  much  detail  as  possible. 

89.  Where  the  sheriff  believes  that  it  is  not  feasible  or  desirable  to  seize  and 
remove  property  from  the  possession  of  the  debtor  or  another  person,  he 
should  be  empowered  by  statute  to  take  "walking  possession"  of  the 
seized  property  in  order  to  permit  its  continued  use  by  the  debtor  or 
other  person.  The  initial  decision  to  take  "walking  possession"  should  be 
that  of  the  sheriff;  however,  the  creditors  and  any  person  refused  the 
right  to  retain  possession  under  a  "walking  possession"  agreement 
should  be  entitled  to  appeal  the  sheriffs  decision  to  the  county  or  district 
court. 


*  The  Chairman  of  the  Commission,  Dr.  D.  Mendes  da  Costa,  dissents,  in  part,  from  this 
Recommendation:  see  Chapter  2,  note  357. 
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90.  The  form  of  the  "walking  possession"  agreement  should  be  prescribed 
by  regulation.  Two  copies  of  the  agreement  should  be  signed  by  both  the 
sheriff  and  the  debtor,  or  other  party,  with  one  copy  being  left  with  or 
mailed  to  the  person  with  whom  the  agreement  has  been  concluded. 

91.  While  additional  terms  should  be  permissible,  the  prescribed  form  of 
"walking  possession"  agreement  should  provide  specifically  for  the 
party's  agreement  that, 

(1)  the  property  (described  in  sufficient  detail  to  permit  ready 
identification)  has  been  seized  and  the  party  holds  the  property 
solely  as  the  agent  for  the  sheriff, 

(2)  the  party  will  not  remove,  dispose  or  otherwise  deal  with  all  or  part 
of  the  seized  property,  or  any  interest  in  it,  without  the  express 
permission  of  the  sheriff, 

(3)  the  party  will  alert  the  sheriff  immediately  if  any  other  person 
should  seek  to  remove,  dispose  of  or  deal  with  the  property,  or  any 
part  of  it,  and 

(4)  whenever  demanded,  the  party  will  account  for,  return  or  give  up 
the  property,  or  any  part  of  it,  to  the  sheriff,  in  the  same  state  and 
condition  as  it  was  received,  subject  to  reasonable  wear  and  tear, 
unless  from  the  nature  of  the  property  or  for  any  other  reason  (and 
not  through  the  fault  or  negligence  of  the  party)  the  property 
cannot  be  so  accounted  for,  returned  or  given  up. 

92.  Where,  contrary  to  the  "walking  possession"  agreement,  the  party  in 
possession  of  seized  property  under  the  agreement  sells  or  otherwise 
disposes  of  the  seized  property  in  his  possession,  a  bona  fide  purchaser 
for  value,  and  without  notice  of  the  delivery  of  a  writ  of  enforcement 
against  the  debtor  to  the  enforcement  office,  should  take  clear  title  to  the 
property,  notwithstanding  the  "walking  possession"  type  of  seizure. 

93.  The  sheriff  should  be  required  to  affix,  attach  or  apply  to  the  seized 
goods  a  conspicuous  notice  that  the  goods  have  been  seized  under  a 
"walking  possession"  arrangement  and  that  no  removal  or  disposition 
whatsoever  may  be  effected  without  the  express  consent  of  the  sheriff. 
Where  for  some  reason  such  notice  cannot  be  placed  on  the  goods 
themselves,  the  sheriff  should  post  the  notice  in  such  manner  as  to  alert 
third  parties  as  effectively  as  possible  under  the  circumstances. 

94.  The  sheriff,  acting  reasonably  and  in  good  faith,  should  be  empowered 
to  require  a  bond,  sureties,  security  or  any  combination  thereof  from  a 
party  subject  to  a  "walking  possession"  agreement. 

95.  Subject  to  Recommendation  97,  the  sheriff  should  be  under  a  statutory 
duty  to  commence  sale  proceedings  within  a  reasonable  time  subsequent 
to  a  seizure.  The  determination  of  what  is  a  reasonable  time  for  sale 
should  be  left  to  the  sheriff. 

96.  In  making  a  determination  as  to  what  is  a  reasonable  time  for  sale,  the 
sheriff  should  be  required  to  act  in  good  faith  and  to  have  regard  to  all 
the  circumstances  of  the  case,  including  the  wishes  of  all  the  creditors, 
the  nature  of  the  property  and  the  opportunity  for  a  beneficial  sale. 

97.  Where  property  to  be  sold  falls  into  one  or  more  of  the  following 
categories,  that  is  to  say, 

1 .      perishable  property, 
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2.  rapidly  depreciating  property, 

3.  property  in  respect  of  which  the  cost  of  its  continued  custody  or 
storage  or  maintenance  by  or  on  behalf  of  the  enforcement  office  is 
significantly  out  of  proportion  to  its  estimated  sale  value, 

4.  property  in  respect  of  which  continued  custody  or  storage  is  unsafe 
or  unsanitary,  and 

5.  any  other  species  of  property  that  for  some  reason  should  be  sold 
expeditiously, 

the  following  rules  should  apply: 

(1)  the  sheriff  should  be  empowered  to  sell  the  property  expeditiously, 
in  any  manner  calculated  to  bring  the  highest  price, 

(2)  in  selling  expeditiously,  the  sheriff  should  have  jurisdiction,  acting 
reasonably  and  in  good  faith,  to  dispense  with  the  public  auction 
requirement  (see  Recommendation  104(1))  and,  except  for  the 
requirement  to  give  notice  (see  Recommendation  100),  any  of  the 
other  formal  procedural  requirements  respecting  sales, 

(3)  the  debtor  and  creditors  should  be  given  a  right  to  challenge  the 
decision  of  the  sheriff  by  way  of  an  application  to  the  county  or 
district  court, 

(4)  where  no  claim  to  the  proceeds  of  an  expeditious  sale  has  been 
made  within  thirty  days  from  sale,  the  sheriff  should  be  entitled  to 
distribute  the  proceeds  to  creditors,  and 

(5)  where  a  claim  to  the  proceeds  has  been  made  within  thirty  days 
from  the  sale,  the  sheriff  should  not  be  entitled  to  distribute  the 
proceeds,  and  the  ordinary  method  of  prosecuting  and  resolving  the 
claim,  to  be  recommended  in  Chapter  5,  should  apply. 

98.  Section  128  of  The  Small  Claims  Courts  Act,  which  provides  that  the 
usual  eight  day  notice  of  sale  requirement  may  be  waived  in  favour  of  a 
more  expeditious  sale  "upon  the  request  in  writing  under  the  hand  of  the 
party  whose  property  has  been  seized",  should  be  repealed. 

99.  All  individual  and  public  notices  and  all  advertisements  of  sale  ought  to 
include  the  following  minimum  information: 

( 1 )  the  date,  time  and  location  of  the  sale; 

(2)  a  reasonable  description  of  the  property  to  be  sold;  and 

(3)  the  specific  right,  title  or  interest  to  be  sold. 

1 00.  At  least  eight  days  prior  to  a  sale,  the  sheriff  should  send  notice  of  a  sale 
by  ordinary  prepaid  mail  to  the  following  persons: 

( 1 )  all  creditors  who  are  entitled  to  share  in  the  proceeds  of  the  sale; 

(2)  the  debtor;  and 

(3)  any  person  who  has  filed  and  successfully  maintained  a  claim  to 
some  right,  title  or  interest  in  respect  of  the  property,  and  therefore 
whose  right,  title  or  interest  is  to  be  preserved  subsequent  to  the 
sale. 

101.  With  respect  to  public  notice  and  advertisement  requirements  of  a  sale, 
the  following  rules  should  apply: 
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(1)  at  least  eight  days  prior  to  a  sale,  an  advertisement  of  the  sale 
should  be  placed  in  a  newspaper  having  a  general  circulation  in  the 
locality  where  the  property  is  to  be  sold; 

(2)  at  least  eight  days  prior  to  a  sale,  a  public  notice  should  be  posted  in 
the  enforcement  office  having  carriage  of  the  enforcement 
proceedings; 

(3)  the  sheriff  should  not  be  empowered  to  omit  or  vary  the  basic  public 
advertisement  and  notice  requirements  stipulated  in  paragraphs 
(1)  and  (2);  and 

(4)  the  sheriff  should  be  empowered  to  require  a  more  comprehensive 
or  more  widely  disseminated  public  advertisement  or  notice  if, 
having  regard  to  all  the  circumstances,  he  deems  it  reasonable  and 
desirable  to  do  so. 

1 02.  The  failure  of  the  sheriff  to  comply  with  the  individual  and  public  notice 
and  advertising  provisions,  or  a  defect  in  a  notice  or  advertisement, 
ought  not  to  invalidate  a  sale  to,  or  prejudice  the  title  of,  an  innocent 
purchaser  for  value. 

103.*  The  sheriff  should  be  empowered  to  determine  the  location  of  the  sale 
and,  in  making  this  determination,  he  should  be  required  to  act 
reasonably  and  in  good  faith.  There  ought  to  be  no  statutory  or 
regulatory  restrictions  on  him.  The  parties,  however,  should  be  given  a 
right  of  appeal  to  the  county  or  district  court. 

104.  The  manner  in  which  a  sale  of  seized  personal  property  is  conducted  by 
the  sheriff  should  conform  to  the  following  rules: 

(1)  the  initial  attempt  to  sell  seized  property  should  be  by  public 
auction; 

(2)  if  the  sheriff,  acting  reasonably  and  in  good  faith,  believes  that  it  is 
expedient  and  in  the  interests  of  all  parties,  or  that  the  bids  at  the 
auction  sale  are  inadequate  or  unreasonable,  having  regard  to  the 
estimated  value  of  the  property  and  the  amount  of  any  encum- 
brances to  which  the  property  is  subject,  or  where  other  sufficient 
cause  exists,  he  should  be  entitled  to  postpone,  adjourn  or  suspend 
the  auction; 

(3)  where  the  sheriff  postpones  a  public  auction  sale  prior  to  its 
commencement,  the  sheriff  should  be  under  a  duty  to  attempt  again 
to  hold  the  public  auction  sale  as  soon  as  is  reasonably  possible; 

(4)  where  the  sheriff  adjourns  or  suspends  a  public  auction  sale  during 
the  course  of  the  sale,  he  should  be  entitled  to  offer  the  property  for 
sale  in  any  manner  that  is  reasonable,  whether  by  public  auction, 
private  contract  or  otherwise;  and 

(5)  both  the  debtor  and  the  creditors  should  be  given  a  right  to  appeal 
any  decision  by  the  sheriff  concerning  a  postponement,  adjourn- 
ment or  suspension  of  a  sale  or  concerning  the  type  of  sale  to  be 
conducted  after  an  initial,  and  unsuccessful,  public  auction. 


* 


The  Chairman  of  the  Commission,  Dr.  D.  Mendes  da  Costa,  dissents,  in  part,  from  this 
Recommendation:  see  Chapter  2,  note  444. 
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CHAPTER  3 

105.  All  debts,  those  that  are  due  and  payable  or  payable  at  a  future  time  as 
well  as  conditional,  contingent  and  future  debts,  should  be  subject  to 
garnishment. 

106.  With  the  exception  of  debts  owed  to  a  partnership  (see  Recommenda- 
tion 1 88),  all  joint  debts  should  be  subject  to  garnishment. 

107.  All  debts  owed  by  the  provincial  Crown  or  by  provincial  Crown 
agencies,  including  salary  or  wages,  should  be  subject  to  garnishment, 
and  therefore  section  26  of  The  Public  Service  Act  should  be  repealed. 

108.  The  Parliament  of  Canada  should  introduce  legislation  to  enable  a 
judgment  creditor  to  garnish  under  provincial  garnishment  legislation 
all  debts  owed  by  the  federal  Crown  or  by  federal  Crown  agencies. 

109.  Crown  debts  should  be  subject  to  garnishment  without  compliance  with 
any  conditions  for  the  commencement  of  an  action  against  the  Crown. 

1 10.  Garnishment  as  an  enforcement  remedy  should  be  expanded  in  scope  so 
that  it  is  of  continuing  effect,  and  this  continuing  garnishment  remedy 
should  be  available  to  all  classes  of  judgment  creditor  and  in  respect  of 
all  kinds  of  debt. 

111.  Subject  to  the  exemption  from  garnishment  proposed  in  Recommenda- 
tion 1 12,  a  debtor's  salary  and  wages  should  continue  to  be  available  by 
way  of  garnishment  proceedings. 

112.*  Subject  to  Recommendations  116  and  120,  prima  facie,  eighty-five 
percent  of  any  and  all  income  of  a  judgment  debtor  should  be  exempt 
from  garnishment. 

113.  Both  the  debtor  and  the  garnishing  creditor  should  have  the  right  to 
apply  for  a  variation  of  the  prima  facie  eighty-five  percent  income 
exemption  proposed  in  Recommendation  112. 

114.  Section  9  of  The  Employment  Standards  Act,  1974  should  be  amended 
to  provide  that, 

(a)  an  employer  should  be  prohibited  from  dismissing,  suspending, 
demoting  or  otherwise  disciplining  an  employee,  or  threatening  any 
of  these  actions,  on  the  ground  that  garnishment  proceedings  are  or 
may  be  taken  against  the  employee, 

(b)  upon  finding  that  an  employee  has  been  disciplined  because 
garnishment  proceedings  were  or  might  have  been  taken  against 
him,  the  court  should  be  empowered  to  order  the  employee  to  be 
reinstated  and  to  award  him  compensation  for  loss  of  wages  and 
other  benefits,  and 

(c)  an  employer  in  contravention  of  an  amended  section  9  no  longer 
should  be  subject  to  a  penal  sanction. 

1 1 5.  Claims  for  reinstatement  and  compensation  arising  from  a  breach  of  an 
amended  section  9,  as  proposed  in  Recommendation  114,  should  be 
heard  and  determined  by  a  judge  of  the  provincial  court  (criminal 
division). 


*  One  of  the  Commissioners,  the  Honourable  Richard  A.  Bell,  would  retain  the  existing 
seventy  percent  exemption,  with  a  right  to  apply  for  variation  both  to  judgment  debtors  and 
judgment  creditors. 
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116.  Where  garnishment  is  at  the  behest  of  a  maintenance  creditor  seeking  to 
enforce  a  support  or  maintenance  order  of  the  Supreme  Court  of 
Ontario,  a  county  or  district  court,  the  Unified  Family  Court  or  a 
provincial  court  (family  division)  or  the  support  provisions  of  a 
cohabitation  agreement,  marriage  contract,  separation  agreement  or 
paternity  agreement,  the  maintenance  debtor  should  be  entitled  to  an 
exemption  that  is  equal  to  fifty  percent  of  the  eighty-five  percent  income 
exemption  proposed  in  Recommendation  1 12. 

1 17.  The  maintenance  debtor's  income  exemption  referred  to  in  Recommen- 
dation 116  should  be  subject  to  variation  upon  the  application  of  the 
maintenance  debtor  or  the  maintenance  creditor. 

118.  Recommendations  116  and  117  should  apply  equally  where  a  public 
agency  is  seeking  to  enforce  a  support  order. 

1 1 9.  The  proposed  income  exemption  should  be  available  even  where  the  debt 
underlying  the  creditor's  judgment  is  contracted  for  board  or  lodging. 

120.  A  debtor  who  has  left  or  is  about  to  leave  Ontario  intending  to  defeat, 
hinder,  delay  or  defraud  his  creditors  should  not  be  entitled  to  the 
benefit  of  the  income  exemption  proposed  in  Recommendation  1 1 2. 

121.  All  wage  assignments  should  be  prohibited,  and  therefore  section  7(7)  of 
The  Wages  Act  should  be  repealed. 

122.  Allowances  payable  under  The  Family  Benefits  Act,  except  in  the 
circumstances  outlined  in  section  5(2)  of  the  Act,  The  General  Welfare 
Assistance  Act  and  The  Ontario  Guaranteed  Annual  Income  Act,  1977 
should  be  exempt  from  garnishment. 

123.  Subject  to  the  income  exemption  outlined  in  Recommendation  1 12  and 
the  exceptions  thereto  referred  to  in  Recommendations  116  and  120, 
periodic  pension  benefits  should  be  subject  to  garnishment,  and  section 
24(2)  of  The  Pension  Benefits  Act  should  be  repealed. 

124.  A  debtor's  contributions  to  a  pension  plan,  and  any  other  share  of  the 
corpus  of  the  plan  to  which  the  debtor  might  be  entitled,  should  be 
exempt  from  garnishment. 

1 25.  A  refund  of  the  moneys  referred  to  in  Recommendation  1 24  to  which  a 
debtor  might  be  entitled  should  be  exempt  from  garnishment  as  long  as 
the  moneys  remain  in  the  pension  plan  or  are  reinvested  in  another 
pension  plan.  Where  such  a  refund  is  paid  out  to  the  debtor  personally, 
however,  the  moneys  should  be  subject  to  garnishment. 

126.  Payments  payable  to  a  designated  beneficiary  under  a  policy  of  life 
insurance,  whether  in  the  form  of  a  lump  sum  or  in  the  form  of  periodic 
payments,  should  continue  to  be  subject  to  garnishment  proceedings 
instituted  by  the  beneficiary's  judgment  creditors. 

127.  With  respect  to  periodic  payments  payable  to  a  designated  beneficiary 
under  a  policy  of  life  insurance,  the  Commission  is  divided  equally  as 
follows: 

(a)  On  the  one  hand,  any  person  entitled  to  receive  such  payments 
should  have  the  benefit  of  the  eighty-five  percent  income  exemption 
proposed  in  Recommendation  1 12. 

(b)  On  the  other  hand,  only  a  spouse,  child,  grandchild  and  parent  of 
the  insured,  to  whom  the  insured  was  providing  support  or  was 
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under  a  legal  obligation  to  provide  support  immediately  before  his 
death  should  be  entitled  to  the  proposed  eighty-five  percent  income 
exemption.  The  terms  "spouse",  "child",  "grandchild"  and 
"parent"  should  be  defined  in  the  same  way  as  they  are  defined  in 
Recommendation  80. 

128.  Support  and  maintenance  payments,  whether  payable  in  accordance 
with  a  maintenance  order,  or  under  a  cohabitation  agreement,  marriage 
contract,  separation  agreement  or  paternity  agreement,  prima  facie 
should  be  exempt  from  garnishment.  The  judgment  creditor  of  a 
maintenance  creditor,  however,  should  have  the  right  to  apply  to  a  court 
to  permit  some  or  all  of  such  proceeds  to  be  garnished,  having  regard  to 
the  needs  and  means  of  the  maintenance  creditor. 

129.  Compensatory  payments  for  lost  earnings  and  loss  of  future  earnings, 
whether  payable  periodically  or  in  a  lump  sum,  and  whether  awarded  by 
a  court  or  an  administrative  tribunal,  or  payable  as  a  result  of  a 
contractual  obligation,  should  be  subject  to  garnishment,  and  should  be 
exempt  from  garnishment  to  the  same  extent  as  income  of  a  judgment 
debtor  would  be  exempt  under  the  preceding  Recommendations. 

130.  Compensatory  payments  representing  the  debtor's  out-of-pocket 
expenses  should  be  available  to  the  debtor's  judgment  creditors  by  way 
of  garnishment. 

131.  Compensation  for  pain  and  suffering,  or  "non-pecuniary  damages", 
should  not  be  subject  to  garnishment. 

132.  Compensation  for  non-exempt  property  that  has  been  damaged, 
destroyed,  lost  or  stolen  should  be  subject  to  garnishment. 

133.  The  exemption  from  garnishment  in  respect  of  "any  amount,  not 
exceeding  $300,  standing  to  the  credit  of  a  depositor"  under  section  169 
of  The  Loan  and  Trust  Corporations  Act  should  be  abolished. 

134.  The  provincial  Crown  should  be  bound  by  the  exemptions  from 
garnishment  contained  in  the  preceding  Recommendations,  and  the 
Parliament  of  Canada  should  enact  legislation  to  make  the  Crown  in 
right  of  Canada  subject  to  these  same  exemptions. 

135.  With  the  exception  of  wage  garnishment  in  the  family  court,  garnish- 
ment and  analogous  proceedings  should  come  under  the  auspices  of  the 
proposed  new  enforcement  office. 

136.  Creditors  who  are  now  empowered  to  collect  debts  owing  to  their 
debtors  by  means  of  a  third  party  demand  procedure,  such  as  that  found 
in  The  Retail  Sales  Tax  Act,  should  be  required  to  proceed  by  way  of 
garnishment  to  enforce  their  claims  against  debts  owed  to  their  debtors. 
In  such  cases,  the  creditor  should  be  able  to  initiate  garnishment 
proceedings  simply  by  issuing  a  warrant,  directed  to  the  enforcement 
office,  similar  to  that  referred  to  in  section  32(1  )(b)  of  The  Retail  Sales 
Tax  Act. 

137.  With  the  exception  of  issued  and  delivered  cheques,  bills  of  exchange 
and  promissory  notes,  those  debt  obligations  listed  in  section  19(1)  and 
(2)  of  The  Execution  Act  should  continue  to  be  subject  to  garnishment, 
and  garnishment  should  be  the  only  method  by  which  such  debts  should 
be  collectable  to  enforce  a  judgment  debt  (see  also  Recommendation 
27.).  Where,  however,  a  creditor  seeks  to  garnish  a  debt  covered  by  a 
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security  agreement  perfected  by  registration  under  The  Personal 
Property  Security  Act,  Recommendation  21  should  apply  mutatis 
mutandis.  Accordingly,  in  order  to  bind  the  debt,  the  sheriff  should  be 
required  to  register  a  notice  of  garnishment  in  the  personal  property 
security  register,  and  the  debt  should  not  be  bound  until  such 
registration. 

138.  Garnishment  should  not  be  available  to  a  creditor  as  a  means  of 
enforcing  a  judgment  against  amounts  due  to  his  judgment  debtor  under 
issued  and  delivered  cheques,  bills  of  exchange  or  promissory  notes;  such 
property  should  be  subject  to  physical  seizure  and,  in  some  cases,  a 
notice  of  seizure,  for  the  purpose  of  collection. 

139.  Subject  to  Recommendation  141,  upon  the  filing  with  the  enforcement 
office  of  a  request  for  garnishment  in  a  form  prescribed  by  regulation, 
garnishment  should  be  available  as  of  right  to  enforce  all  judgments 
from  all  court  levels  (see  also  Recommendations  28-3 1 ). 

140.  The  attachment  of  wages  remedy  available  under  section  30  of  The 
Family  Law  Reform  Act,  1978  should  be  abolished  and  replaced  by  the 
proposed  continuing  garnishment  remedy  (see  Recommendation  110). 
We  do  not  intend  by  this  Recommendation  to  do  away  with  the  priority 
to  which  a  maintenance  creditor  is  now  entitled  by  virtue  of  section 
30(3)  of  The  Family  Law  Reform  Act,  1978. 

141.  Upon  default  in  payment  of  a  support  or  maintenance  order,  a 
maintenance  creditor  should  be  entitled,  as  of  right,  to  wage  garnish- 
ment in  the  provincial  court  (family  division)  by  filing  a  request  for 
garnishment,  in  a  form  prescribed  by  regulation,  with  the  clerk  of  the 
court.  In  all  other  respects,  the  procedure  for  wage  garnishment  in  the 
family  court  should  be  the  same  as  that  in  the  case  of  garnishment 
generally  (see  Recommendations  142  et  seq.). 

1 42.  When  applying  for  garnishment,  a  judgment  creditor  should  be  required 
to  complete,  as  part  of  the  request  for  garnishment  form,  an  affidavit,  in 
a  form  prescribed  by  regulation,  containing  the  following  information: 

( 1 )  the  amount  of  the  judgment  to  be  enforced  that  remains  outstand- 
ing; 

(2)  the  name  and  address  of  the  persons  who  are  indebted  or  who  may 
become  indebted  to  the  judgment  debtor  (and  the  date,  if  known, 
that  any  conditional,  contingent  or  future  debts  will  become  due 
and  payable); 

(3)  a  statement  that  the  judgment  creditor  has  reason  to  believe  and 
does  believe  that  the  persons  named  are  indebted  or  may  become 
indebted  to  the  judgment  debtor;  and 

(4)  a  statement  that  the  persons  named  are  within  Ontario  or  that  such 
persons  might  be  sued  for  the  debt  in  Ontario  by  the  judgment 
debtor. 

1 43.  By  a  single  request  for  garnishment,  a  judgment  creditor  should  be  able 
to  instruct  the  enforcement  office  to  garnish  any  number  of  independent 
debts  owed  to  the  judgment  debtor  by  different  garnishees.  The 
enforcement  office  should  proceed  to  garnish  such  debts  only  as  they  are 
required  to  satisfy  the  unpaid  amount  of  the  creditor's  judgment  against 
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the  debtor;  the  order  of  garnishing  multiple  debts  should  be  a  matter 
determined  by  the  enforcement  office. 

144.  Upon  receipt  of  a  request  for  garnishment  in  the  prescribed  form,  the 
enforcement  office  or  the  clerk  of  the  family  court,  as  the  case  may  be, 
should  be  required  to  issue  the  requisite  order,  that  is,  a  notice  of 
garnishment. 

145.  A  copy  of  the  notice  of  garnishment  should  be  served  upon  both  the 
debtor  and  the  garnishee  either  personally  or  by  ordinary  prepaid  mail 
to  the  last  known  address  of  the  debtor  or  garnishee. 

1 46.  Where  a  debt  sought  to  be  garnished  is  money  on  deposit  in  a  bank,  trust 
company  or  other  savings  institution,  the  notice  of  garnishment  should 
be  required  to  be  served  upon  the  branch  in  which  the  money  is 
deposited. 

147.  In  the  case  of  service  of  a  notice  of  garnishment  by  ordinary  prepaid 
mail,  service  should  be  presumed  to  have  been  effected  at  the  time  that 
the  notice  actually  is  received  or  five  days  from  the  date  of  mailing, 
whichever  is  earlier. 

148.  A  garnishee  should  be  allowed  to  rebut  the  presumption  of  service  by 
showing  that  the  notice  of  garnishment  was  not  received  at  all,  or  that  it 
was  received  more  than  five  days  after  it  was  mailed. 

149.  Every  notice  of  garnishment  should  contain  a  statement  advising  the 
garnishee  and  judgment  debtor  of  his  right  to  dispute  the  notice  of 
garnishment,  and  in  the  case  of  the  judgment  debtor,  his  right  to  apply 
for  a  variation  of  the  proposed  income  exemption. 

1 50.  Service  upon  the  garnishee  of  a  notice  of  garnishment  should  bind  all  the 
debts  owing  by  the  garnishee  to  the  judgment  debtor,  and  after  service 
of  the  notice  of  garnishment,  payment  by  the  garnishee  of  any  debt 
otherwise  than  in  accordance  with  the  terms  of  the  notice  or  an  order  of 
the  court  should  be  void  as  against  the  judgment  creditor,  and  the 
garnishee  should  continue  to  be  liable  for  such  debt. 

151.  After  being  served  with  a  notice  of  garnishment,  the  garnishee  should 
have  the  right  to  pay  to  the  enforcement  office  (or  in  the  case  of  wage 
garnishment  in  the  family  court,  to  the  clerk  of  the  provincial  court 
(family  division))  the  amount  of  his  outstanding  debts  to  the  judgment 
debtor,  or  to  file  with  the  enforcement  office  (or  in  the  case  of  wage 
garnishment  in  the  family  court,  with  the  clerk  of  the  provincial  court 
(family  division))  a  dispute,  setting  out  the  grounds  for  his  objection  to 
the  notice  of  garnishment. 

152.  The  garnishee  should  be  under  an  obligation,  as  he  is  now  under  Rule 
603(1 )  of  the  Supreme  Court  of  Ontario  Rules  of  Practice,  to  notify  the 
enforcement  office  (or  the  clerk  of  the  provincial  court  (family  division) 
in  the  case  of  wage  garnishment  in  the  family  court)  of  any  assignment 
of  the  debt,  claim  thereto,  or  charge  thereon  of  which  he  has  knowledge, 
and  any  such  assignee,  claimant  or  chargee  should  be  notified  of  the 
proceedings  and  their  right  to  dispute  the  notice  of  garnishment. 

153.  The  judgment  debtor  also  should  be  entitled  to  dispute  a  notice  of 
garnishment. 

154.  Other  interested  parties,  too,  should  be  free  to  dispute  a  notice  of 
garnishment. 
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155.  A  dispute  should  be  required  to  be  filed  within  ten  days  from  the  time 
the  notice  of  garnishment  is  received  or  is  presumed  to  have  been 
received  (see  Recommendation  148),  whichever  is  earlier. 

156.  A  judgment  creditor,  when  filing  a  request  for  garnishment,  should  be 
entitled  to  ask  for  a  variation  of  the  proposed  income  exemption  by 
making  a  simple  notation  on  the  prescribed  request  for  garnishment 
form  to  this  effect. 

157.  The  judgment  debtor  should  be  able  to  ask  for  an  increase  in  the 
proposed  income  exemption  by  delivering  to  the  enforcement  office  (or 
to  the  clerk  of  the  provincial  court  (family  division)  in  the  case  of  wage 
garnishment  in  the  family  court)  a  request  for  variation  in  a  form 
prescribed  by  regulation. 

158.  Upon  receiving  a  request  for  variation  from  either  a  judgment  creditor 
or  a  judgment  debtor,  notice  of  the  request  should  be  given  by  the 
enforcement  office  to  the  clerk  of  the  county  or  district  court  of  the 
county  or  district  where  the  debtor  is  resident;  the  clerk  should  set  a  date 
for  the  hearing  of  the  request  for  variation  and  should  notify  all  parties 
concerned  of  the  date  of  the  hearing.  (In  the  case  of  wage  garnishment 
in  the  family  court,  the  clerk  of  the  court  in  receipt  of  a  request  for 
variation  should  set  a  date  for  the  hearing  of  the  request  by  a  judge  of 
the  provincial  court  (family  division).) 

159.  During  the  life  of  a  continuing  garnishment,  both  the  judgment  debtor 
and  the  judgment  creditor  should  be  allowed  to  ask  for  a  variation  of  the 
income  exemption  by  delivering  a  prescribed  request  for  variation  form 
to  the  enforcement  office  (or  to  the  clerk  of  the  family  court  in  the  case 
of  wage  garnishment  in  the  family  court). 

160.  Where  the  court  orders  a  variation  in  the  income  exemption  otherwise 
available  to  a  judgment  debtor,  the  garnishee  should  be  served  with  an 
amended  notice  of  garnishment  reflecting  the  court's  order  to  increase 
or  reduce  the  exemption.  Unless  and  until  he  is  served  with  an  amended 
notice  of  garnishment,  the  garnishee  should  pay  or  continue  to  pay  the 
amount  indicated  on  the  prior  notice  of  garnishment. 

161.  Like  the  existing  writ  of  fieri  facias  and  the  proposed  writ  of 
enforcement,  a  notice  of  garnishment  should  have  a  term  of  six  years 
and  should  be  renewable  prior  to  its  expiration. 

162.  In  disputing  a  notice  of  garnishment,  a  garnishee  should  be  entitled  to 
raise  any  claim  that  he  has  against  the  judgment  debtor,  whether  the 
claim  exceeds  or  does  not  exceed  the  amount  of  the  debt  garnished. 

163.  Payment  by  the  garnishee  in  compliance  with  a  notice  of  garnishment 
should  constitute  a  valid  discharge  of  the  garnished  debt  as  against  the 
debtor  and  any  assignee  of  the  debt  or  claimant  thereto  of  whose  claim 
he  has  given  notice  and  who  has  had  an  opportunity  to  dispute  the  notice 
of  garnishment. 

164.  A  garnishee  should  be  allowed  to  deduct  an  administrative  fee,  to  be 
prescribed  by  regulation,  for  every  payment  made  in  accordance  with 
the  terms  of  a  notice  of  garnishment. 
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1 65.  The  present  remedy  of  equitable  execution  should  be  abolished. 

166.  In  its  stead,  a  judgment  debt  should  be  enforceable  by  means  of 
receivership,  regardless  of  the  nature  of  the  debtor's  property,  and 
notwithstanding  that  some  other  method  of  enforcement  is  available,  in 
accordance  with  the  following  Recommendations. 

167.  Subject  to  Recommendations  173  and  179-81,  application  for  receiver- 
ship should  be  made  to  the  enforcement  office  and  a  court  order  for  the 
appointment  of  a  receiver  no  longer  should  be  required. 

168.  A  creditor  who  wishes  to  resort  to  the  receivership  remedy  should  bear 
the  onus  for  so  instructing  the  enforcement  office,  and  where  the  sheriff 
specifically  is  directed  to  proceed  in  this  manner,  he  should  be  bound  to 
accede  to  the  creditor's  direction,  unless  he  knows  or  has  reasonable 
grounds  for  believing  that  in  so  doing  he  would  breach  the  provisions  of  a 
statute  or  regulation  or  otherwise  commit  an  illegality. 

1 69.  Where  a  judgment  creditor,  rather  than  expressly  selecting  receivership, 
instructs  the  enforcement  office  to  use  any  and  all  enforcement  measures 
necessary  to  enforce  the  judgment,  or  where  the  enforcement  office  is  in 
receipt  of  conflicting  or  inconsistent  instructions  regarding  the 
employment  of  receivership,  the  enforcement  office  should  be  free  to 
select  receivership  as  the  most  appropriate  enforcement  measure. 

170.  In  determining  whether  receivership  is  the  most  appropriate  enforce- 
ment measure  in  a  given  case,  the  enforcement  office  should  be  under  a 
duty  to  act  reasonably  and  in  good  faith  and  should  have  regard  to  all 
the  circumstances  of  the  case,  including  the  amount  that  is  likely  to  be 
collected  by  using  receivership  and  the  probable  costs  of  this  remedy,  as 
compared  to  other  enforcement  methods,  the  nature  of  the  debtor's 
assets,  and  so  on. 

171.  Unless  the  court  otherwise  orders,  the  enforcement  office,  in  the  person 
of  the  sheriff,  should  act  as  receiver. 

172.  The  enforcement  office  should  be  empowered  to  retain  experts  and 
agents  to  assist  it  in  the  performance  of  its  receivership  function. 

173.  Upon  the  application  of  a  judgment  creditor,  the  judgment  debtor  or  the 
enforcement  office  itself,  the  court  should  be  empowered  to  appoint 
someone  other  than  the  enforcement  office  to  act  as  receiver,  and  to 
authorize  such  receiver  to  seek  the  advice  or  assistance  of  experts  and 
others. 

174.  The  enforcement  office,  acting  as  receiver,  should  be  empowered  to  sell 
any  personal  or  real  property  realized  by  way  of  receivership  in  the  same 
manner,  and  subject  to  the  same  rights  and  liabilities,  recommended  by 
the  Commission  for  the  sale  of  a  judgment  debtor's  personal  property 
and  real  property  acquired  under  a  writ  of  enforcement. 

175.  Where  the  court,  under  Recommendation  173,  has  appointed  someone 
other  than  the  enforcement  office  as  receiver,  the  court  should  be 
empowered  to  specify  the  sale  powers,  if  any,  of  the  receiver. 

176.  Subject  to  the  following  Recommendation,  where  the  judgment 
creditors  of  a  judgment  debtor  all  agree  to  direct  the  enforcement  office, 
acting  as  receiver,  to  manage  some  particular  property  of  the  debtor,  the 
enforcement  office  should  be  required  to  follow  the  direction. 
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177.  Before  employing  the  management  power  referred  to  in  Recommenda- 
tion 176,  the  enforcement  office  should  be  required  to  notify  the 
judgment  debtor  of  the  instructions  of  the  judgment  creditors  and  to 
advise  the  judgment  debtor  of  his  right  to  apply  to  the  court  to  challenge 
resort  to  the  management  power. 

1 78.  Where  all  the  judgment  creditors  of  a  particular  judgment  debtor  object 
to  the  enforcement  office  acting  as  receiver-manager,  the  enforcement 
office  should  not  be  entitled  to  manage  or  administer  the  debtor's 
property. 

179.  Where  the  enforcement  office  is  in  receipt  of  conflicting  or  inconsistent 
instructions  regarding  use  of  the  proposed  management  power,  it  should 
have  recourse  to  this  power  only  after  the  court  has  authorized  its  use. 

180.  Similarly,  where  the  enforcement  office  has  received  from  a  judgment 
creditor  only  general  instructions  to  enforce  his  judgment  against  the 
debtor  in  the  most  appropriate  manner  in  all  the  circumstances,  the 
enforcement  office  should  not  be  able  to  embark  on  a  course  of 
administration  of  the  debtor's  property  without  prior  court  approval. 

181.  Where  someone  other  than  the  enforcement  office  has  been  appointed  as 
receiver  pursuant  to  Recommendation  173,  the  court  making  the 
appointment  should  be  empowered  to  authorize  the  receiver  to  act  as  a 
receiver-manager.  If  the  need  to  manage  or  administer  the  property 
received  arises  subsequent  to  the  receiver's  appointment,  and  the  order 
making  the  appointment  fails  to  authorize  such  a  power,  the  receiver 
should  be  able  to  apply  to  the  court,  upon  notice  to  all  concerned,  for 
such  authorization. 

1 82.  The  delivery  of  a  notice  of  receivership  to  the  person  in  possession  of  the 
property  in  question  or  to  the  person  indebted,  or  to  the  person  who  may 
become  indebted,  to  the  judgment  debtor  should  be  sufficient  to  bind  the 
property  or  debt  and  should  operate  as  a  restraining  order  against  the 
transfer,  disposition,  conveyance  or  assignment  of  the  property  or  debt. 

183.  A  notice  of  receivership  also  should  be  delivered  to  the  judgment  debtor. 

184.  Provincial  government  securities,  including  government  stock,  funds, 
annuities,  shares,  bonds  and  debentures,  owned  by  a  judgment  debtor, 
and  any  interest  of  the  judgment  debtor  in  such  government  securities, 
should  be  amenable  to  seizure  and  receivership;  accordingly,  the 
charging  order  remedy  in  section  143(1)  of  The  Judicature  Act  in 
respect  of  such  government  securities  should  be  abolished. 

185.  The  Parliament  of  Canada  should  be  asked  to  enact  legislation  that  will 
ensure  that  a  judgment  creditor  is  able  effectively  to  enforce  his 
judgment  against  federal  government  securities,  or  any  interest  in  such 
securities,  owned  by  his  judgment  debtor. 

186.  The  charging  order  remedy  available  under  section  143  of  The 
Judicature  Act  in  respect  of  snares  or  stock  of  or  in  a  public  company  in 
Ontario,  or  any  interest  therein,  should  be  abolished. 

187.  Charging  orders  should  no  longer  be  used  as  a  means  of  enforcing  a 
judgment  against  government  securities  or  shares  or  stock  of  or  in  a 
public  company  in  Ontario,  or  any  interest  therein,  standing  in  the  name 
of  the  Accountant  of  the  Supreme  Court  to  the  benefit  of  a  judgment 
debtor;  rather,  property  of  this  kind  should  be  secured  by  a  stop  order  in 
accordance  with  Recommendation  190. 
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188.  A  partner's  interest  in  partnership  property  and  profits  should  be 
available  to  satisfy  a  personal  judgment  against  a  partner  only  by  means 
of  receivership;  a  judgment  creditor  no  longer  should  be  required  first  to 
obtain  a  charging  order  to  enforce  a  judgment  in  such  circumstances 
against  partnership  property  and  profits,  and  Rule  551  of  the  Supreme 
Court  of  Ontario  Rules  of  Practice  should  be  amended  accordingly. 

189.  Any  existing  equitable  jurisdiction  of  the  Ontario  courts  to  order  that 
money  in  court  be  charged  for  payment  of  a  judgment  debt  should  be 
abolished. 

190.  Any  money  or  securities  in  court,  or  invested  in  the  name  of  the 
Accountant  of  the  Supreme  Court  of  Ontario,  and  all  property  including 
government  securities  or  stock  or  shares  of  or  in  a  public  company 
standing  in  the  name  of  the  Accountant  of  the  Supreme  Court  of 
Ontario  to  the  benefit  of  the  judgment  debtor,  should  be  subject  to 
enforcement  by  means  of  the  existing  stop  order  remedy  in  Rule  730  of 
the  Supreme  Court  of  Ontario  Rules  of  Practice  as  amended  and 
expanded  as  follows: 

(1)  the  stop  order  should  be  issued  by  the  enforcement  office  upon  the 
request  of  a  creditor; 

(2)  upon  application  by  the  enforcement  office,  the  judgment  debtor  or 
any  interested  person,  the  court  in  which  the  property  is  deposited, 
may  issue  an  order  directing  payment  out;  and 

(3)  application  for  payment  out  should  be  made  upon  notice  to  all 
interested  persons. 

191.  The  remedy  proposed  in  Recommendation  190  should  apply  equally  to 
all  money  or  property  on  deposit  in  a  county  or  district  court,  or  in  any 
other  court  in  Ontario,  standing  to  the  benefit  of  a  judgment  debtor. 
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192.  New  dispute  resolution  provisions  in  respect  of  the  seizure  of  personal 
property,  based  on  the  existing  Supreme  Court  of  Ontario  Rules  of 
Practice,  as  amended  in  accordance  with  the  Recommendations  made 
below,  should  apply  uniformly  to  the  resolution  of  disputes  arising  from 
the  enforcement  of  judgments  from  all  courts  in  Ontario. 

193.  Subsequent  to  a  seizure,  the  sheriff  should  be  required  to  serve  a  "notice 
of  seized  property"  and  a  prescribed  proof  of  claim  form  on  all  persons 
who,  to  the  knowledge  or  reasonable  belief  of  the  sheriff,  may  have  some 
right,  title  or  interest  in  the  seized  property. 

194.  The  sheriff  should  serve  the  material  referred  to  in  the  preceding 
Recommendation  as  soon  as  is  reasonably  possible  after  seizure,  having 
regard  to  the  completion  of  any  questionnaire,  the  examination  of  the 
debtor  or  third  parties,  the  results  of  a  public  register  search  by  the 
creditors,  and  all  the  other  circumstances  of  the  case.  In  selecting  the 
persons  on  whom  the  notice  of  seized  property  and  the  proof  of  claim 
form  is  to  be  served,  the  sheriff  should  be  required  to  act  reasonably  and 
in  good  faith. 

195.  Unless  a  court  otherwise  orders,  the  notice  of  seized  property  and  proof 
of  claim  form  should  be  served  personally. 
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196.   The  notice  to  known  or  apparent  claimants  should  contain  the  following 
ormation: 

the  style  of  cause  of  the  judgment  in  question  and  a  statement  that 
the  proceedings  against  the  property  arise  in  respect  of  the 
enforcement  of  that  judgment; 

the  name  and  address  of  the  debtor; 

a  reasonable  description  of  the  seized  property,  adequate  to  permit 
identification; 
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(4)  the  known  or  apparent  right,  title  or  interest  of  the  debtor  in  the 
property; 

(5)  the  person  having  possession  of  the  property  at  the  time  of  the 
seizure; 

(6)  the  location  where  the  property  was  seized; 

(7)  a  statement  respecting  the  consequences  of  a  failure  to  assert  a 
claim  (see  Recommendations  199  and  200). 

197.  The  proof  of  claim  form  should  be  sufficiently  comprehensive  and 
comprehensible  that  the  nature  and  scope  of  the  alleged  right,  title  or 
interest  in  the  seized  property  may  be  elicited  easily  from  the  person 
served. 

198.  With  respect  to  the  time  within  which  a  person  must  assert  a  claim  to  a 
right,  title  or  interest  in  seized  property,  the  following  rules  should 
apply: 

(1)  where  a  person  has  been  served  with  the  proposed  notice  of  seized 
property, 

(a)  he  should  be  entitled  as  of  right  to  file  a  duly  completed  proof 
of  claim  form  with  the  enforcement  office  within  thirty  days  of 
the  mailing  of  the  notice  to  him  by  the  sheriff, 

(b)  where  he  does  not  file  a  claim  within  the  proposed  thirty  day 
period,  he  should  be  entitled  to  file  his  claim  only  with  leave  of 
the  county  or  district  court, 

(c)  the  court  should  be  empowered  to  grant  leave  to  file  a  late 
claim  only  where  the  property  has  not  already  been  sold  by  the 
sheriff  at  an  execution  sale, 

(d)  the  court,  in  rendering  its  decision,  should  have  regard  to  all 
the  circumstances  of  the  case,  including  the  reason  for  the 
failure  to  respond  to  the  notice  and  to  file  a  proof  of  claim 
within  the  thirty  day  period; 

(2)  upon  the  expiry  of  thirty  days  from  the  date  on  which  the  last 
known  potential  claimant  has  been  served  with  the  notice  of  seized 
property  and  the  proof  of  claim  form,  the  sheriff  should  be 
empowered  to  commence  sale  proceedings  if  no  claim  has  been  filed 
with  him; 

(3)  where  there  are  no  known  claimants  on  whom  a  notice  of  seized 
property  and  a  proof  of  claim  form  may  be  served,  and  the  sheriff  is 
of  the  view,  based  on  reasonable  and  probable  grounds  and  acting 
in  good  faith,  that  there  are  unlikely  to  be  any  claimants,  the  sheriff 
should  be  empowered  to  commence  sale  proceedings  immediately; 
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(4)  persons  who  have  not  been  served  with  the  notice  of  seized  property 
and  proof  of  claim  form  ought  to  be  entitled  as  of  right  to  file  their 
claims  with  the  enforcement  office  so  long  as  the  property  has  not 
already  been  sold  by  the  sheriff  at  an  execution  sale;  and 

(5)  the  limitation  periods  proposed  in  this  Recommendation  should 
apply  only  to  the  time  within  which  a  claim  must  first  be  formally 
filed  with  the  enforcement  office;  claims  filed  but  still  pending  at 
the  expiry  of  the  relevant  limitation  period  should  be  resolved  prior 
to  the  commencement  of  any  sale  proceedings. 

199.  At  a  sale  of  seized  property,  the  purchaser  should  acquire  clear  title 
subject  only  to  the  right,  title  or  interest  of  a  person  who  has  filed  and 
successfully  maintained  a  claim  to  such  a  right,  title  or  interest  prior  to 
the  time  of  sale;  the  claim  of  any  other  person  should  be  extinguished 
upon  the  sale  of  the  property. 

200.  Where,  under  the  preceding  Recommendation,  a  person  is  no  longer 
entitled  to  file  a  claim  to  a  right,  title  or  interest  in  seized  property,  and 
therefore  subsequent  to  the  extinguishing  of  his  interest  in  it, 

( 1 )  he  should  be  entitled  to  file  a  claim  to  a  first  charge  on  any  proceeds 
of  a  sale  of  the  property,  on  the  same  basis  as  he  could  have  filed  a 
claim  to  a  right,  title  or  interest  in  the  property  itself, 

(2)  any  claim  to  the  proceeds  must  be  filed  while  the  proceeds  remain 
undistributed  in  the  hands  of  the  sheriff,  and 

(3)  where  a  claim  to  the  proceeds  is  made  within  the  time  proposed 
above,  the  sheriff  should  delay  the  distribution  in  order  that  the 
claim  may  be  prosecuted  by  the  claimant. 

201.  Any  new  provision  governing  the  assertion  of  a  claim  should  apply 
expressly  whenever  property  is  seized,  whether  possession  is  in  the 
debtor  or  in  any  other  person. 

202.  With  respect  to  the  assertion  of  a  claim  by  claimants,  the  following  rules 
should  apply: 

(1)  the  prescribed  proof  of  claim  form,  to  be  served  on  all  known 
potential  claimants  with  the  notice  of  seized  property,  should  be 
explicit  in  requiring  the  claimant  to  document  his  claim  as 
comprehensively  as  possible; 

(2)  it  should  not  be  necessary  for  the  claimant  to  support  his  claim  by 
an  affidavit; 

(3)  if  the  sheriff  is  of  the  opinion  that  further  details  are  needed,  he 
should  be  entitled  to  require  that  the  claimant  provide  them; 

(4)  if,  in  the  sheriff's  opinion,  sufficient  details  have  not  been  provided 
after  reasonable  attempts  to  secure  them,  he  should  have  jurisdic- 
tion to  disallow  the  claim;  and 

(5)  if  the  sheriff  disallows  a  claim,  he  should  notify  the  claimant 
forthwith  and  the  claimant  should  have  fifteen  days  from  the  date 
of  mailing  of  the  sheriff's  notice  to  appeal  the  sheriff's  decision  to 
the  county  or  district  court;  the  sheriff's  notice  should  indicate  that 
a  right  of  appeal  exists. 

203.  Where  the  sheriff,  acting  in  good  faith,  believes  on  reasonable  and 
probable  grounds  that  a  claim  is  fraudulent,  frivolous,  spurious  or 
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vexatious,  he  should  have  jurisdiction  to  disallow  it.  The  sheriff  should 
be  required  to  notify  forthwith  the  party  whose  claim  has  been 
disallowed.  There  should  be  a  right  of  appeal  to  the  county  or  district 
court  from  the  sheriffs  decision  to  disallow  the  claim  within  fifteen  days 
from  the  date  of  mailing  the  notice.  The  notice  should  indicate  that  a 
right  of  appeal  exists. 

204.  Upon  receipt  of  a  proof  of  claim,  the  enforcement  office  should  be 
required  to  give  notice  forthwith  of  the  nature  and  particulars  of  the 
claim  to  all  creditors  who  have  initiated  enforcement  procedures  against 
the  debtor  by  delivering  a  writ  of  enforcement  to  the  enforcement  office. 

205.  Creditors  should  be  given  fifteen  days  to  respond  to  a  notice  of  claim  by 
either  admitting  or  disputing  the  claim. 

206.  Unlike  the  situation  in  the  small  claims  courts  today,  the  sheriff  ought 
not  to  be  empowered  to  require  the  creditor  seeking  to  maintain  a 
seizure  to  provide  security  for  the  costs  of  the  sheriff  in  respect  of 
interpleader  proceedings.  Nor  should  the  sheriff  have  jurisdiction  to 
require  the  creditor  to  provide  an  undertaking  or  security  in  favour  of 
the  claimant. 

207.  Where  a  third  party's  claim  has  been  admitted  by  all  creditors, 
legislation  should  expressly  require  the  sheriff  to  act  in  a  manner 
consistent  with  the  nature  of  the  admitted  claim. 

208.  Where  the  creditors  neither  admit  nor  dispute  the  claim  within  the 
prescribed  time  limit,  the  sheriff  should  be  required  to  allow  the  claim 
and  to  act  in  a  manner  consistent  with  the  nature  of  the  claim. 

209.  Where  the  sheriff,  acting  in  good  faith,  believes  on  reasonable  and 
probable  grounds  that  a  creditor's  dispute  to  a  third  party's  claim  is 
fraudulent,  frivolous,  spurious  or  vexatious,  he  should  have  jurisdiction 
to  disallow  the  dispute.  The  sheriff  should  be  required  to  notify 
forthwith  the  creditor  whose  dispute  has  been  disallowed.  The  notice 
should  state  that  an  appeal  to  the  county  or  district  court  may  be  lodged 
within  fifteen  days  of  the  date  of  mailing  the  notice. 

210.  The  following  rules  should  apply  in  respect  of  the  payment  by  a  seizing 
creditor  of  the  sheriff's  fees  and  expenses: 

(1)  where  a  creditor  admits  a  claim  and  the  claimant  successfully 
regains  actual  possession  of  the  seized  property,  the  creditor  should 
be  liable  for  the  fees  and  expenses  incurred  prior  to  admitting  the 
claimant's  claim,  but  he  should  not  be  liable  for  subsequent  fees 
and  expenses;  and 

(2)  where  a  creditor  admits  a  claim  but  the  claimant  has  some  right, 
title  or  interest  in  the  property  that  does  not  entitle  him  to  regain 
actual  possession, 

(a)  the  seizing  creditor  prima  facie  should  have  a  legal  obligation 
to  pay  the  fees  and  expenses,  but 

(b)  the  seizing  creditor  should  have  the  right  to  apply  to  the  court 
for  relief  of  this  financial  obligation,  and 

(c)  where  a  court  application  for  relief  is  made,  the  court  should 
determine  the  matter  of  costs  having  regard  to  all  the 
circumstances  of  the  case. 
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211.  The  following  rules  should  apply  in  respect  of  the  payment  by  a  creditor, 
other  than  a  seizing  creditor,  of  the  sheriff's  fees  and  expenses: 

( 1 )  if  the  creditor  admits  a  claim  and  countenances  physical  possession 
of  the  seized  property  in  the  claimant,  the  creditor  should  not  be 
required  at  this  juncture  to  share  the  financial  burden  of  the 
proceedings  with  the  seizing  creditor;  and 

(2)  if  the  creditor,  after  receiving  a  notice  of  claim,  wishes  to  continue 
the  seizure  by  disputing  the  claim,  prima  facie  he  should  be 
required  to  assume  his  share  of  the  financial  responsibility  for  any 
further  costs  involved,  and  Recommendation  210(2)(a)-(c)  should 
apply  mutatis  mutandis. 

2 1 2.  Any  provision  that  takes  the  place  of  Rule  644  of  the  Supreme  Court  of 
Ontario  Rules  of  Practice  should  make  reference  to  a  creditor's 
admitting  the  "claim,"  rather  than  the  "title",  of  the  claimant. 

213.  (1)   The  sheriff  should  continue  to  be  entitled  to  apply  to  the  court  by 

way  of  interpleader 

(a)  to  resolve  conflicts  arising  between  creditors  and  claimants 
where  a  claim  is  made  to  any  right,  title  or  interest  in  any 
money,  goods  or  chattels  or  any  other  personal  property  seized 
or  intended  to  be  seized,  or  to  the  proceeds  or  value  thereof, 
and 

(b)  to  seek  relief  from  liability  as  a  result  of  a  seizure;  and 

(2)  Reference  to  a  "claim"  in  the  preceding  Recommendations  should 
include,  but  not  be  limited  to,  a  claim  to  ownership  and  possession, 
and  to  a  security  interest,  lien  or  other  encumbrance. 

214.  In  addition  to  the  debtor,  all  creditors,  including  the  creditors  who 
initially  admitted  a  third  party's  claim,  should  be  entitled  to  receive 
notice  of  an  interpleader  hearing  and  to  decide  whether  to  contest  the 
claim  at  this  stage. 

215.  It  should  be  made  clear  that  creditors  who  do  not  contest  a  claim  are  to 
be  excluded  from  any  benefit. 

216.  Where  the  sheriff  applies  to  the  court  by  way  of  interpleader,  the  court 
should  be  empowered 

(1)  to  dispose  of  the  matter  in  issue  in  a  summary  manner  where  the 
sheriff  or  all  the  claimants,  or  any  of  them,  so  requests,  or  where  the 
question  in  issue  between  the  claimants  is  one  of  law  and  the  facts 
are  not  in  dispute, 

(2)  to  order  the  trial  of  an  issue  and  to  determine  the  nature  and  scope 
of  the  trial,  including,  for  example,  pleadings,  discoveries  and  other 
procedural  matters,  and 

(3)  to  order  that  a  special  case  be  stated  for  the  opinion  of  the  court. 

217.  (1)    Where  the  sheriff  has  applied  to  the  court  by  way  of  interpleader  in 

order  to  resolve  a  contest  between  creditors  and  a  claimant 
claiming  some  right,  title  or  interest  in  the  property  in  question,  the 
sheriff,  the  debtor,  any  creditor  and  any  claimant  should  be  entitled 
to  apply  to  the  court  for  an  order  for  a  sale  or  any  other  disposition 
of  the  property; 
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(2)  the  court  should  be  empowered  to  order  a  sale  or  any  other 
disposition  of  all  or  part  of  the  property  and,  in  so  doing,  it  should 
have  regard  to  all  the  circumstances  of  the  case,  including  the 
possibility  of  other  claims  being  made  to  some  right,  title  or  interest 
in  the  property  and  the  likelihood  of  a  surplus  being  left  for 
creditors  after  all  valid  claims  have  been  discharged  by  the 
proceeds  of  sale;  and 

(3)  where  the  court  orders  a  sale,  it  should  have  jurisdiction  to  make 
such  other  ancillary  orders  as  seem  just  and  reasonable,  including 
an  order  respecting 

(a)  the  provision  of  security  by  creditors  to  indemnify  the 
claimant  against  loss  by  any  sale  where  the  possibility  of 
paying  off  the  claimant,  and  leaving  a  surplus  for  creditors,  is 
in  doubt, 

(b)  the  time  and  manner  of  sale,  and 

(c)  the  application  of  the  proceeds  of  a  sale,  including  the 
direction  that  a  sufficient  sum  to  answer  any  claim  should  be 
paid  into  court  pending  a  determination  of  such  claim. 

218.  Where,  under  Recommendations  203  and  209,  a  claim  or  dispute  has 
been  disallowed  on  the  ground  that  it  is  fraudulent,  frivolous,  spurious  or 
vexatious  and  either  a  creditor  or  a  claimant  has  suffered  injury  or 
damage,  the  aggrieved  party  should  be  entitled  to  have  recourse  to  the 
court  by  way  of  an  action  for  damages. 

219.  The  Commission's  recommendations  governing  interpleader  proceed- 
ings respecting  personal  property  should  be  adapted  to  apply  to  disputes 
relating  to  garnishment. 


CONCLUSION 


In  Part  I  of  our  Report  on  the  Enforcement  of  Judgment  Debts  and 
Related  Matters,  we  focused  in  the  main  on  structural  and  organizational 
reforms  of  the  existing  enforcement  regime  in  Ontario.  Having  completed  our 
review  of  these  matters,  and  having  recommended,  among  other  things,  the 
creation  of  a  new  enforcement  office  that  would  have  carriage  of  virtually  all 
enforcement  activities  from  every  court  level,  we  turned  in  Part  II  of  our 
Report  to  an  examination  of  the  kinds  of  enforcement  remedies  now  available 
to  judgment  creditors  and  the  scope  of  these  remedies.  We  also  have 
considered  carefully  what  protection  should  be  afforded  debtors  and  other 
persons  who  have  some  right,  title  or  interest  in  property  that  is  subject  to 
enforcement. 

As  we  noted  in  Chapter  1  of  this  Part  of  our  Report,  there  are  two  major 
deficiencies  insofar  as  the  various  enforcement  remedies  are  concerned,  and  it 
is  these  deficiencies  in  the  present  law  of  enforcement  that  we  have  sought  to 
remedy.  First,  there  is  a  lack  of  uniformity  in  the  enforcement  of  judgments; 
the  substantive  and  procedural  aspects  of  the  seizure  and  sale  of  personalty 
and  the  garnishment  of  income  and  other  debts  differ  from  court  to  court. 
Secondly,  existing  remedies  are  not  comprehensive.  In  this  respect,  in  the  case 
of  both  the  seizure  and  sale  of  a  judgment  debtor's  personalty  and  the 
garnishment  of  debts  owing  to  a  judgment  debtor,  our  objective  has  been  to  fill 
existing  gaps  in  the  law  by  ensuring  that  all  property  of  a  judgment  debtor 
would  be  subject  to  enforcement. 

Where  necessary,  we  also  have  attempted  to  rationalize  the  law  of 
enforcement  by  eliminating  remedies  that  are  redundant  and  updating  what 
we  consider  to  be  outmoded  means  for  the  enforcement  of  a  judgment  debt. 
An  example  of  the  former  is  the  abolition  of  the  charging  order  remedy, 
available  at  present  under  section  143  of  The  Judicature  Act,  as  a  means  of 
reaching  shares  or  stock  of  or  in  a  public  company,  or  any  interest  therein, 
owned  by  a  judgment  debtor;  since  we  have  proposed  sweeping  reforms 
respecting  the  seizure  and  sale  of  all  shares  and  stock,  the  charging  order 
remedy  in  question  would  be  stripped  of  its  utility.  An  example  of  our  attempt 
to  fashion  a  new  and  effective  enforcement  remedy  out  of  one  that  has  lost 
much  of  its  importance  is  the  new  receivership  remedy  proposed  by  the 
Commission  to  take  the  place  of  equitable  execution. 

In  our  efforts  to  ensure  that  the  law  of  enforcement  should  be 
comprehensive,  we  have  not  lost  sight  of  the  interests  of  debtors.  Accordingly, 
while  we  have  tried  to  guarantee  that  all  of  a  judgment  debtor's  property 
prima  facie  should  be  subject  to  enforcement,  we  also  have  considered  with 
great  care  what  property  of  a  debtor  should  be  exempt  from  enforcement  in 
order  to  allow  a  judgment  debtor  to  continue  to  be  a  contributing  member  of 
society.  In  Chapters  2  and  3  of  this  Part  of  our  Report,  we  have  made  a 
number  of  recommendations  concerning  the  exemptions  that  should  be 
available  to  a  judgment  debtor  in  the  course  of  enforcement  to  guarantee  his 
and  his  family's  well-being.  These  proposals  strike  what  we  believe  to  be  an 
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equitable  balance  of  the  interests  of  all  concerned  in  the  enforcement  process, 
that  is,  debtors,  creditors  and  the  public  alike.  We  have  striven  in  other  ways 
to  ensure  that  the  rights  of  all  concerned  are  protected.  Our  proposals 
respecting  the  sale  of  seized  property,  the  proposed  uniform  procedure  for  the 
garnishment  of  debts  and  the  changes  to  interpleader  proceedings  proposed  in 
Chapter  5  should  safeguard  the  legitimate  rights  of  debtors,  creditors  and 
other  persons  concerned  with  the  process  of  enforcement. 

As  was  the  case  with  Part  I  of  our  Report  on  the  Enforcement  of 
Judgment  Debts  and  Related  Matters,  we  wish  to  conclude  by  expressing 
appreciation  to  all  those  who  have  assisted  in  the  preparation  of  this  Part  of 
our  Report.  Again,  special  mention  must  be  made  of  the  efforts  of  two  of  the 
Commission's  Legal  Research  Officers,  Mr.  M.A.  Springman  and  Mr.  E. 
Gertner.  Their  scholarship  and  commitment  to  the  Commission's  Project  on 
the  Enforcement  of  Judgment  Debts  are  evident  throughout  this  Part.  We  are 
deeply  indebted  as  well  to  Ms.  M.P.  Richardson,  Counsel  to  the  Commission, 
for  her  tireless  efforts  to  bring  this  Part  of  our  Report  to  fruition.  Finally,  we 
wish  to  thank  once  again  Mr.  David  E.  Baird,  Q.C.,  for  his  guidance  during 
the  Commission's  consideration  of  the  matters  discussed  in  Part  II. 

All  of  which  is  respectfully  submitted. 

Derek  Mendes  da  Costa, 
Chairman. 


George  A.  Gale, 
Vice  Chairman. 


Richard  A.  Bell, 
Commissioner. 


James  C.  McRuer, 
Commissioner. 


William  R.  Poole, 
Commissioner. 
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